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CASES 

ARGUED  AND  DETEBMIKED 

IK    THE 

SUPREME  COURT  OF  APPEALS 

or 

VIRGINIA: 

At  the  term  commencing  in  March,  1810. 

MM    THE   TBlRTT-rOUmTH  TSAB.  OV   THB   COMKOVWBALTH. 

JtJDCEB,  WILLIAM  FLEMING,  EaqjyiRE,  President. 
SPENCER  ROANE,  EtquiRE. 
ST.  GEORGE  TUCKER,  EiquiRE. 

Attoahet-General, 
PHILIP  NORBORNE  NICHOLAS,  Ebquiiu:. 


Gfordon^s  Administrators  ag^m/uf   The  Justices  of  ArgtMd&tibc 

-C^A^J^rA.  October  xtnrt. 


IN  Ais  case,  the  decision  of  the  Court,  in  Braxton  v*     It  w  neees^ 

Wht^loWj  (1  ffotA.  31.)  was  reviewed ;  doubts  having  been  jaSgment'^  «^- 

entertained  whether  Ae  position  there  laid  down,  "  that  Slto?5?*!!d- 

the  plaintiff  must  shew,  by  an  action  brought  against  the  1^^,*^^  wu* 

executor,  that  he  was  a  creditor,  and  must  prove  by  an  ac-  ^^J^^  ^'' 

tion  against  the  executor  and  the  verdict  of  a  Jury,  that  means  of  « 

second   suity 
lie  had  committed  a  devastavit j^  before  an  acti(W  could  be  i>efore  ta  ac 

maintained  on  the  adminbtration  bond,  was,  imder  the  maintained  on 

Vol.   LI  ^^    aJmiois- 

^  ^  '  *•  -  iratiou  bonU. 


-bJL. 


I  Supreme  Cwrt  of  Appeak. 

Marcb*     actual  case  then  before  the  Court,  to  be  understood  as  re« 
,-^'  quiring  an  action  of  dch^  ^ufg^^lnfi  a  devattavit^  before  aa 


dordon^s  Ad-  action  could  be  maintamed  against  the  ^rctirilmof  tbeexe- 
▼.         cutor  or  adminiftrii^pir :  }i|  ^fcorU  yiif0^k^  fhree  suits  were 

JusUcesof  -  A        -  .       '  1  1     .    . 

Frederick,  necessary ;  Ist^  A  suit  against  the  executor  or  adaunistra- 
"""""""""*  tor,  OB  such  J  to  establish  the  amount  of  the  deb$  due  from 
the  testator  or  jofe«t^r  f  S^ly.  A  suftaflNMtdie  e^ttfutor 
or  administrator^  suggesting  a  devastavit^  and  a  verdict  tad 
judgment  therein  for  the  {^kitiff ;  and,.  3dty*  An  actkm 
on  the  administration  fai)Qd« 

This  was  an  action  of  debt  brought  in  the  Cotmty  Court, 
in  the  name  of  th^  Ji^s^i^cs  of  fred^rkk^  ^t  the  instuice  of 
^V.  Cartmilly  against  the  administrators  of  Gordon  and 
their  securities,  in  #ie  admiiii«tratioB  bond*  llie  plead- 
ings disclosed  a  former  judgment  recovered  by  the  relator 
{CartmiU)  against  the  administrators,  on  the  pkas  of  prnf* 
ment,  and  JvUy  mlminkmul/  iut  M^¥Vfi$  ^^pWf  tfH$ 
there  had  becnj^ty  fHWSt^mni^m  ^/wtf  4  ^fivasknU^ 
The  Jury  {fHiS^  g  ^wSk?  fPV  tlip  }#f9tff  ,  wtl)|ect  to  the 
opinion  of  the  Court,  ^^  whether  an  action  on  the  adauiis** 
tration  bond  could  ]^  iisi»t|il»d.j  ^H^ut  shewing  m  evi- 
dence, in  such  actipn,  a  judgntent  in  an  acthn  of  devas- 
tavit against  Ae  administrators*''  The  County  Cowt  gave 
judgment  for  the  defendants,  which,  on  appeal  to  the  Dis- 
trict Court,  was  reversed ;  and  fiiom  that  judgment  of  re- 
versal, the  defei^ants  (the  administrutocs  and  tlieir  secu- 
rities) appealed  to  this  Court* 

Williams^  for  the  appellants,  relied  on  the  case  of  Brax- 
ton V.  Winskruii^  (1  Wmb*  Si.) r«<:o0iiaefi  in  Q^v*  S^ftir 
(1  CaO^  i33.)  as  having  seltjka  th^  ppiaU  ^H  m  ^¥iAm 
cannot  be  sustained  on  » ^Amxi^Mf^^W^hf^^  wUlipuljt 
previous  suit,  fxing  a  dewHduU^  «8W9at  the  i»ecutor  er 
(n)  iiiem.k,  administrator.  By  a  onto  lo  Turner  v.  G¥nfh(fi)  '^  V 
Mmf.  54*  pears,  thgt  the  Judges  conseoiaMl  to  r^Qo^^iifir  tfaie  case  qf 
BwwQton  v*  Winshm^  hut  oo  cipitUPU  waii  eypnaignd  pn  tb^ 


In  Ot  S4A  YWkr  ^  tki  C^mmeitweaHh.  S 

Ipofatt^    Tke  4«t«tie6  is,  lhe«tlbrt,  not  iaflutocdl  by  i^hm,    MA^ctf. 
Ml  from  the  bmck  in  ditbtl-aietttioficd  case.  \^^>ry^  ' 

ByS  an  siMitioaal  rea84m  aisy  be  giTeH  why  a  pr<^vious  G«rdWt  Ad 
siikis  nticwary  agaiost  thcaccutor  or  achnitiiiltrator,  to  "^  r. 


a^tabtifth  a  Jtwuitmif  before  an  aclion  is  brdoglit  a^ifist   f^^SchI^ 
, ikm  asciirities*    The  law  declaresy  that  no  teciirity  for  aa  '■■ 

MEacttter  or  adouaifttrator  shall  be  chargeable  beyond  the 
r  of  ifaa  testator  or  intestate,  on  accoont  of  any  omis* 
or  mistake  in  pleading,  of  the  executpr  or  admini9<- 


trator.fa)      It  is,  therefore,  reasonaUe,  that  the  amount  (?)   *  ^*f; 

^         ^  ,  ,  Cddip,  p.  16$. 

QjOBUUy  wasied  by  the  executor  or  administrator,  should  ■.  93. 
be  ascertained  by  the  verdict  of  a  jury,  before  the  securi- 
tka  areeaBedom 

Mumfofdy  {at  the  i^ipcJfees,  observed  an  omission  in  the 
JMHlfpacot  of  the  District  Court.    They  had  failed  to  enter  ^ 

such  jadgment  as  the  County  Court  ought  to  have  render-  I 

ed^  but  this  Court  nsight  supply  it,  as  was  done  in  .^S^te  | 

v«  i3bwiby#(^)  The  judgment  reversing  that  of  the  Coun-  ^  ^.^  ^  j 

tf  Ceurt,  bauig  correct,  should  ^^9ofar*^  be  affirmed ;  and 
die  ^ipdlees,  in  that  event,  should  recover  their  costs, 
^  being  ^  party  subsuntkdly  prevailing.^' 

In  this  case  the  verdict  vniB  general  in  favour  of  the 
plaiatiCi,  as  to  every  thing  in  controversy  between  the 
pardes,  easept  the  point  submitted  to  the  Court,  which 
WHS,  '^  whether  an  action  on  the  admhustration  bond  ooukl 
be  maintained  without  shewing  in  evidence,  in  such  action, 
a  judgment  in  an  action  of  devastavit  against  the  adminis- 
trasors.*^    On  such  a  verdict,  every  &ct  or  circumstance, 
which  (iodependendy  of  the  implied  finding  that  no  judg- 
naent  had  been  obtained  in  an  action  of  devastavit)  could 
jestify  a  decision  in  favour  of  tbe  plaintiff,  must  be  un- 
derstood to  have  been  proved  to  the  Juiy.(c)     We  have,  fc)  Ford  ▼. 
therefore,  a  right  to  presume  that,  in  the  original  suit  jjl^n.  k  Mm/, 
broQe^  ^  establish  die  debt,  a  verdkt  was  found  against  ^^' 
tbe  defendant  on  sm  issue  joined  on  the  plea  of  plene  ad- 
miTtistravit^  by  which  verdict  it  was  ascertained,  that  he 
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Mahcu,    had  assets  sufficient  to  satisfy  die  pbdntiflTs  daim ;  thai 

s^'^r^   (judgment  being  entered  accordingly)  a  writ  of  feri  fa- 

Gordon's  Ad-  cios  issued,  and  wa6  returned  nulla  bona*    The  question 

mtnittraton 

T.         propounded  by  the  Jury  to  the  Court  was,  wheAter,  after 
Fred^ck.    ^  ^his  had  been  done,  it  was  necessary  for  the  plaintiff  to 
"  obtain  another  judgment,  in  an  action  suggesting  a  deva^* 

tavit^  before  he  could  bring  suit  on  Ae  administration 
'    bond?  On  which  question,  I  contend,  the  decision- of  die 
County  Court  was  erroneous.  •     • 

The  devastavit  v\r2»  sufficiently  fixed  by  the  proceedings 
in  the  first  action  ;  so  far,  indeed,  that  the  shertfF,  instead 
of  returning  nulla  bonuj  might  have  returned  a  devastavit 
positively ;  in  which  case,  ^'  the  plaintiff  might  have  had 
execution  immediately  against  the  defendant  by  capias  ad 
^}ac^*m.  ^^^i^ocien^fcm,  or  ^eri  facias  de  bonis  propriis.^(a)  The  • 
Sheriff  having  neglected  to  do  this,  the  plaintiff's  remedy, 
in  England  J  would  have  been  *'  by  scire  fieri  inquiry,  or 
action  of  debt  upon  the  judgment  suggesting  a  devae* 
(6)  ibid.\oi9,  tavit^\b)  it  being  very  questionable  whether,  in  that  coun- 
try, an  action  can  be  brought  against  an  tuhninistfator  on 
the  administration  bond,   assigning  a  devastavit  as  die 

(e)  Toller's     breach  of  the  condition  ;(c)  and  it  beins:  certain  dUit  tio 

Juaw  of  Exe- 

cutort,  3%i.    bond  and  security  is  there  required  of  an  executor*    The 
not  exhibiting  a  true  inventory  or  account,  it  seems,  may 

((Q  Bid.        be  assigned  as  a  breach  ;(d)  and  in  the  case  of  The  Archbi- 
shop  oi  Canterbury  v.  WUHsj  1   Salt*  2SU  pL  S.  cited  fn' 

(c)  Title  Ex'  2  Bac.  Abr.  p.  409.  Dublin  edit.(^)  a  suh  was  madntained 

(JE.  ii'.)  on  the  bond,  at  the  instance  of  a  creditor^  who  assigned  as 
a  breach  the  failing  to  pay  him  his  debt  But,  whether  the- 
last-mentioned  action  could  have  been  supported,  if 
the  defendant  had  made  a  proprr  defence,  b  doubtful,  the 

(/)  Sec   the  authorities  being  contradictory  (/) 

roTfcrf  p^^se!  '^  ^^*^  country,  the  proper  remedy  appears  to  be  an  -ac-- 
tion  on  the  bond,  which  our  act  of  Assembly  directs  to  be 
given  by  executors  as  well  as  administrators ;  the  object  of 
that  act  appearing  to  be  to  substitute  die  action  on  the  bond 
for  debt  suggesting  a  devastavit;  since  bothy  successively^ 
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in  the  same  caee^  areevidentfy  euferjiueus.  The  bond  may    ^,^*^"» 
be  put  m  amt  for  the  benefit  of  any  person  injured ;  the   v^^%r>^ 
dmutavit  may  be  assigned  as  a  breach  of  the  condition  ;  ^^J^ 
and  the  plak^ff  is  bound,  in  that  emt^  to  prove  every  cir-         ▼• 
cumstance  which  it  is  incumbent  upon  him  to  prove  in  the    Prederkk. 
fither.  *■"—""* 

-  But  the  case  of  Braxton  v.  Winshw{a)  is  relied  upon  (a)  i  Wath, 
m  eatabUshing  the  position,  that  both  actions  are  neces- 
sary* That  case  has  been  frequendy  misunderstood ;  and^ 
in  die  present  instance,  is  misapplied*  The  language  used 
by  the  Court  (as  expressed  by  the  reporter)  was  unfortu- 
Mtely  equrfocal  and  inaccurate,  but  plain  enough,  when 
conetraed  (as  it  ov^t  to  be)  with  reference  to  the  sub- 
ject maUer  before  them.  The  suit  having  been  brought  on 
the  adnunislratioa  bond^  without  any  previous  action  ag^nst 
tiie  executoH-,  the  Court  decided,  (with  great  propriety,) 
that  a  previous  action  should  have  been  brought  to  esta- 
bSeh  the  debt^  zsid  Jlx  the  dewaataoit;  but  they  did  not  mean 
Id  decide,  that  two  such  actions  were  necessary.  If  the 
lattT  had  been  their  meaning,  it  would  not  have  been  au- 
thority j  because  the  case  then  under  consideration  did  not 
call  for  a  decision  of  that  point ;  for  the  principle  is  well 
setded,  that  opinions  of  Judges  are  authority^  so  far  aft 
they  apply  to  the  cases  actuidly  before  them,  and  no  farther. 

The  dictum  that  an  executor  shall  not  b^  presumed 
guilty  of  a  devastavit  till  it  is  found  against  him  by  a  ver- 
^fef,  seems  to  have  been  pronounced  obiter  only,  without 
being  requisite  to  the  decision  of  that  case.  But,  even  ad- 
ntitting  it  correct,  it  does  not  follow  that  a  verdict,  in  an 
aOion  suggesting  adevastavit^  was  intended  by  the  Court ; 
it  might  be  equally  effectual,  and  adequate  to  the  purposes 
of  justice,  if  rendered  on  an  issue  joined  on  the  plea  of 
plene  administravit  in  the  original  action^  and  coupled 
with  a  subsequent  fieri  facias^  and  return  of  nulla  bona* 

The*case  appears  to  have  setded  nothing,  but  that  a  de- 
vastavit  ought  to  htjlxedj  before  an  action  can  be  main- 
tained on  the  administration  bond.     This  question  still  re- 
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Maroh,    curs,  -what  is  re^uUiie  to  ^»  a  dt^tmUnfjUf  Attd  tliii  U 

s,^^yrs^  flflsw^ted)  by  the  aotboritied  already  cited,  a*  VfilL  m  bf 

€roHoti*t  Ad-  the  readOfi  of  the  thing,  that  a  devatUtpk  lAjmed^  wbeBardv 

T..        It  judicially  appears,  by  the  executors  aurft  adimssidni  or 

/nN^ek.    ^^  finding  of  a  Jury,  tfuu  he  had  as9€ti^  and  by  the  retmra 

"—*■'"""  of  a  sworn  officer,  that  he  had  tooBted  or  concealed  ih^m* 

The  truth  of  the  rettim  may,  indeed,  be  controirenod  bf 

the  defendant  in  the  action  on  the  bond  ;  but,  prifnafttcie^ 

it  fixeff  the  devastavit  sufficiendy  to  Wanrant  ibt  adton* 

The  same  defence  may  be  made,  and  the  stole  evidenee  it 

admissible  on  both  sides,  in  the  actioa  on  the  toitidf  9m  iSk 

that  suj^gesting'  the  devastavit*    For  whut  puv^Met  tbcmi 

(but  for  the  benefit  of  lawyers^  should  three  actions  be  m- 

sorted  to,  wheti  two  are  sufficient  I  If  it  be  said  ^^  for  the 

protection  of  the  securities^  who,  not  betttg  parties  So  the 

first  action,  ought  not  to  be  bound  by  a  judgment  impr^ 

perly  or  collusively  obtained  against  their  principal  1"  I 

answer,  that  neither  are  the  securities  parties  to  the  actioa. 

suggesting  the  devastavit.     Every  objection^  therefore,  to 

a  suit  agsuDst  tliem  in  the  second  instance,  applies  equally^ 

in  tiie  third* 

The  act  of  Assembly  in  favour  of  securities,  (referred 
to  by  Mr.  Williams^  cannot  have  the  effect  of  preveaimg 
an  action  on  the  bond  $  the  plain  intention  of  that  act  beiag^ 
to  provide  that,  notwithstanding  any  omission  or  mistake 
in  pleading,  of  the  executor  or  administrator,  the  securitka 
(under  the  plea  of  conditions  performeif)  may  avail  them- 
selves of  any  defence  to  which  their  principal  might  have 
resorted  on  the  plea  o{  fally  administered.  Its  meaning 
cannot  be  that,  if  the  executor  onut  to  make  a  proper  de- 
fence, or  be  guilty  of  a  mistake  in  pleading,  no  sK:tion  shall 
lie  against  his  securities  until  a  second  action  (in  defend^ 
ing  which  he  may  be  equally  negligent  or  unskilfnl) 
shall  have  been  brought  against  himself*  Much  lesa  can 
it  mean  that  no  action  shall  lie  against  his  securities,  in  a 
case  in  which  the  executor  has  positively  admitted  assets, 
or  a  Jur>'  havefound  that  he  has  enough  to  satisfy  the  plain* 
5 
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W»c)BiM,«wiA«n!«pimklippear«h«  has  wasted  or  con-    ^**l^' 
«aiM  tlM9>,  «Q  that  »  writ  oi  ftrifacm  could  not  be  le-  \^'v^w/ 
vMi9<mt)ie«i.  ^222i^'' 

Our.  adv.  vutt.        .    T-     , 

Jnsucfitof 
Fredcrldu 


Msmimf^  Uch  JKrrcA)  18ia  The  Judges  delivered 
tkir  p|Biitoia». 

Judge  Tockn.  Thi«  was  an  neticMi  upon  an  adminit- 
(ration  boad  aganat  the  adanisiairatorf  and  their  securities 
fsfSLde^mttapii,  in  which  it  vat  comended  to  be  necesaary 
ta  review  tha  decision  of  this  court,  in  the  case  of  J7raAr- 
tmv.  ymtites  of  SfMMsyhania  Courts  1  Wash.  Z\. 

The  dedaration  (wluch  is  aUeged  to  be  at  the  instance 
of  Nathamsl  C&rtmiB)  is  in  the  usual  form  of  a  declaration 
wi  a  bond  i$ar  the  payment  of  money;  the  defraduts 
(without  deasonding  oyer  of  die  condition  of  the  bond) 
^^»9Ae4j&iHtfy  conMiions  ptffirmed  snd  pkne  administra* 
viu  If  diis  [dea  be  regarded  as  the  plea  of  the  adminUtra* 
t9rs^  it  might  haveljeen  objected  to,  and  ought  not  to  have 
been  received ;  as  die  plea  of  the  securities^  it  was  either 
SB  absurdity,  or  impfied  in  the  former  plea  of  conditions 
pefformed.  The  plaintiffi^  however,  without  objecting  or 
de]nuniiig(€i)  to  the  plea,  replied  that  they  ought  not  to  be  (a)  See  d 
precluded  from  having  their  action  irfbresaid  against  the  '' 
said  defiradanta,  (at  the  instance  of  the  said  CktrtmtlQ  by 
soy  thiiig  in  their  plea  alleged  i  because  they  say,  that  the 
defcndanta,  the  ttdminisfrators^  did  not  cause  to  be  made  a 
true  aid  perfcet  iBventoiy  of  the  goods,  Sec.  of  the  de- 
ceased which  came  to  their  hands,  and  did  not  exhibit  an 
account  of  die  same  to  the  Court  of  Frederick^  when 
themia  required;  and  did  not  faithfully  administer  the 
taid  gooda  and  chattels  in  this  ;  that  the  administrators 
sfaaeaaid  did  nc^  pay  the  amount  of  a  judgment  obtained 
in  dK  anid  Court  by  N.  Cartmill  aforesaid,  plaintiff,  against 
the  sud  de&ftflants,  for  the  sum  of  72L  Sec*  in  which  suit 
the  said  administrators {Jeaded  payment  nnd  filene  adminis' 
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^'i1?o "'    ^^^^^>   and  because  the  said  administrators  have  wasted 
v^^^vo^^    the  estate  aforesaid ;  and  this  they  are  ready  to  verify,  and 

^r^n^tort'  P^^^  ^^^^  ^^^  ^™^  ^^^  ^^  inquired  of  by  the  country,  and 
V.  the  defendants  likewise*     The  Jury  found  for  the  plaintiff 

Frederick,    the  debt  in  thc  declaration  mentioned,  to  be  discharged  by 
the  payment  of  the  amount  of  the  judgment  in  the  replica- 
tion mentioned,  **  if  the  Court  should  be  of  opinion,  that 
an  action  on  the  administration  bond  aforesaid,  can  be 
maintained  without  shewing  in  evidence  in  such  action,  a 
judgment  in  an  action  of  devastavit  against  the  said  admi- 
nistrators,  jfohn  Kingan^^  (^c.  "  otherwise  they  find  forthe 
defendant."    The  County  Court  gave  judgment  for  tlie 
defendant.     The  District  Court  reversed  that  judgment, 
with  costs  both  in  the  District  and  County  Court ;  but 
without  adding  such  judgment  as  the  County  Court  ought 
to  have  rendered.     Mr.  Munford^  for  the  appellees,  on  the 
{a\  2  Ben,  8c  authority  of  Mxntx  V.  Hendky^ia)  admitted,  that  tius 
i/n/.  318.    ^j^ggj^jQ  ^^  jjjj  gyj.^^  £jj  ^^  judgment  of  the  District 

Court,  which  this  Court  might  amend.     The  case  of  BVkb 

(A)  1  W€uh,  V.  CauthorneXp)  and  what  was  said  by^  Judge  Pendleton^^c) 

(0  I  CaU,     'n  the  case  of  CabeU  v.  Hardwicke^  are  additional  autho- 

^^^*  rities  in  favour  of  Mr.  JUunford^s  concession ;  and  shew 

what  kind  of  judgment  the  Courts  ought  to  pronounce  in 

suits  upon  executors'  bonds,  where  the  plaintiflb  may  he 

entitled  to  a  judgment. 

But  we  are  called  upon  by  the  counsel  for  the  appellees 
to  review  the  decision  of  the  Special  Court  of  Appeals  in 
the  case  of  Braxton^  Executor  of  Claiborne^  against  Wins^ 
(^  1  Iffw^    low  and  others^  Justices  of  Spottsyhania  County^(d)  which 
^''  was  an  action  of  debt  brought,  as  in  the  present  case,  upon 

an  executor*s  bondj  against  the  securities,  to  subject  them 
to  the  payment  of  a  bill  of  exchange.  The  suit  was  in- 
stituted upon  the  bond  at  the  instance  of  the  endorsor  of 
the  bill  of  exchange  against  the  executor's  securities,  widi- 
out  having  previously  obtained  a  judgment  against  the  ex- 
ecutor upon  the  bill  of  exchange  :  here  the  two  causes  dif- 
fer ;  the  relator  in  the  present  case  having,  previously  to 
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the  commencement  of  this  suitj  obtained  a  judgment  (as  is     March, 
suggested  in  the  replication)  against  the  administrators  for    s^r%r<^ 
the  sum  of  72/.  to  be  discharged  by  the  payment  of  36/.  Gf»rdcm'«  Ad- 
with  interest  and  costs.     Bi)t,  whether  this  judgment  was       "  ▼. 
against  them  per^uonuUy^  or  for  a  debt  of  their  intestate,  or    {vJjJ^ct 
whether  they  were  chargeable  by  that  judgment  de  bonis    ■ 
pro/frits  J  or  only  de  bonis  testatoris^  we  are  left  in  the  dark 
by  the  replication.     But  this,  perhaps,  may  be  aided  by 
the  verdict.     I  shall  therefore  pass  it  over  for  the  present. 
To  return  then  to  the  case  of  Braxton  v.  IVinsloiv. 

After  Q^er  of  the  bond  and  condition,  the  defendants 
(securities)  pleaded  conditions  performed  :  the  replication 
traverses  the  plea,  aad  charges  aoreach  in  the  non-payment 
of  the  bill  of  exchange,  which  was  protested,  of  which  the 
executor  had  notice,  but  had  not  paid  it;  having  paid  debts 
of  inferior  dignity  after  such  notice,  and  wasted  the  assets. 
The  defendants  rejoined,  and  by  protestation  say  the  exe- 
cutor had  tio^  wasted  the  assets.  The  Jur)'  found  that  there 
WJffl  1,114/.  due  to  the  relator  upon  the  bill  of  exchange, 
0nd  that  the  executor  had  wasted  the  assets  /  and  judg- 
ment was  entered  for  the  penalty  of  the  bond,  but  to  be 
discharged  by  the  payment  of  1,114/.  as  to  this  breach* 
From  this  judgment  the  defendants  appealed. 

Two  questions  were  submitted  to  the  Court.  The  first 
it  is  unnecessary  to  notice ;  the  second  was, 

^  Whether  the  action  could  be  maintained  before  a  judg- 
ment first  had  by  the  plaintiff. against  the  representatives 
9f  the  debtor^  and  an  execution  and  return  of  nulla  bona^^ 

The  Court,  in  the  discussion  of  this  question,  is  report- 
ed to  have  said,  **  The  true  question  is,  has  the  relator 
brought  himself  within  the  act ;  or,  in  other  words,  does 
it  appear  Jrorti  this  record,  that  he  is  a  party  injured  Wwiciwx 
the  words  and  meaning  of  the  act*^  A  man  who  claims  as  a 
GndiiOTy  and  means  to  take  the  benefit  of  tliis  act,  [1748, 
€•  3t]  must  shew  himself  to  be  a  creditor;  that  the  testator 
]iAt  assets:  that  they  came  to  the  hands  of  the  executor; 
ihat  there  vas  a  suficiency  to  discharge  his  demand,  or  so 

Vol.  I.  B 
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March,     much  thereof,  after  paying  debts  of  higher  dignity  j  and 

\^^srs^    that  the  executor  hsis  wasted  the  assets.     Without  this  cori' 

Gordon'*  Ad-  currence  there  is  no  injury  done  him.*'     The  report  pro* 
imnittratort  ''     ^ 

▼.  ceeds  thus : 

Frederick.  "  An  attempt  was  made  at  the  bar  to  shew,  that  the  pay- 
"— -'"~~  ing  of  debts  of  an  inferior  dignity,  first,  was  of  itself  ^ 
devastavit;  and  that  a  devastavit  for  ever  so  trifling  a  sum, 
renders  the  executor  liable  for  the  whole  demand,  although 
assets  to  the  twentieth  part  never  came  to  his  hands.  But 
neither  reason  nor  authority  warrant  this  doctrine;  for, 
surely,  if  there  be  a  sufficiency  of  assets,  it  is  of  no  conse- 
quence in  what  order  they  are  paid.  But  the  person  who 
means  to  make  use  of  this  act  must  shew  himself  to  be  a 
creditor  in  the  usual  course  of  law.  It  is  not  enough  to 
produce  a  mere  document^oi  a  debt ;  he  must^r^^  institute 
a  suit  against  the  executor  or  administrator,  because  it  is, 
in  the  first  instance,  a  dispute  between  creditor  and  debtor ^ 
whether  or  no  a  debt  actually  exists  ;  a  dispute,  which  the 
securities  to  such  a  bond  (who  are  strangers  to  the  contract^ 
are  by  no  means  competent  to  manage.  It  is  a  principle 
of  universal  law,  that  both  parties  shall  be  heard.  Let  us 
put  this  case:  suppose  A.  binds  himself  in  a  bond  to  B*  to 
pay  him  whatever  sum  C.  owes  him,  (fiO»  "^w?  before  a 
forfeiture  is  incurred  by  -4.,  must  not  B.  first  prove  the 
sum  that  C.  actually  owes  him  ?  Mr.  Waller^  (the  relator,) 
therefore,  ought  to  have  shewn,  by  an  action  against  the 
executor,  that  he  was  a  creditor.^ 

Thus  far  the  relator  in  the  present  case  (if  the  breach  be 
sufficiently  assigned  in  the  replication)  may  be  said  to  have 
proceeded.  He  has  alleged  that  he  has  obtained  a  judg- 
ment against  the  administrators ;  and  I  will  suppose  it  to 
be  for  a  debt  due  from  their  intestate. 

The  Court  proceeds  thus.  "  He  (the  relator)  ought  to 
have  shewn  by  his  action  against  Moore^  the  executor^  that 
he  had  committed  a  devastavit;  a  suggestion  of  sl  devastavit 
may  be  likened  to  a  criminal  prosecution,  and  an  executor 
shall  not  be  presumed  guiUy  of  a  devastavit  till  it  ia  found 
against  him  by  a  verdict^^ 
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Here  then  wc  are  brought  to  the  inquiry,  by  what  course     MAaen. 
of  proceeding  Utiis  fact  may  ht  found  against  an  executor  by    y^^-^r^ 

a  verdictm  Gordon's  Ad- 

Anciently,  if  the  sheriff  returned  nulla  bona,  and  also  v. 

a  devastavit  to  a  feri  facias  de  bonis  testatorzs  sued  out  on  Fn^ierick. 
ajudgment  obtained  against  an  executor^  it  was  sometimes  — -—— 
the  practice  to  sue  out  a  capias  ad  satisfaciendum  against 
the  executor ;  or  a  fieri  facias  de  bonis  propriis.  But  the 
better  and  more  frequent  method  was,  to  sue  out  a  scire 
facias,  and  obtain  an  award  of  execution  before  issuing 
iieferi  facias  de  bonis  propriis.  But  the  most  usual  prac- 
tice upon  the  Sheriff's  return  of  nulla  bona  to  ^  fieri  facias 
de  bonis  testatoris,  was  to  sue  out  a  special  writ  of  fieri 
facias  de  bonis  testatoris,  with  a  clause  therein,  et  si  tibi 
tonstare  poterit,  that  the  executor  had  wasted  the  goods, 
ien  to  levy  de  bonis  propriis.  And  this  we  are  told  con- 
tinued to  be  the  practice  of  the  King's  Bench  until  the 
time  of  Charles  I. ;  but  in  the  Common  Pleas  a  practice 
had  prevailed  in  early  times  upon  a  suggestion  in  the  spe- 
cial writ  oi  fieri  facias  of  a  devastavit  by  the  executor,  to 
(Hrect  the  Sheriff  to  inquire  by  a  Jury  whether  the  executor 
h2A  wasted  Hit.  goods,  and  if  the  Jury  found  he  had,  then 
^  a  scire  facias  was  sued  out  against  him ;  and,  unless  he 
made  a  good  defence  thereto,  execution  was  awarded  de 
bonis  propriis,  which  practice  was,  about  the  time  of 
Charles  I.  recommended  by  the  Court  of  King's  Bench  to' 
be  adopted  in  that  Court  likewise.  It  afterwards  became 
the  practice  of  both  courts,  for  the  sake  of  expedition,  to 
incorporate  the  fieri  facias  inquiry,  and  scire  facias  into 
one  writ,  thence  called  a  scire  fieri  inquiry.  This  writ  re- 
cites the  fieri  facias  de  bonis  testatoris  sued  out  on  the 
judgment  against  the  executor,  the  return  of  nulla  bona  by 
the  Sheriff,  and  then  suggesting  that  the  executor  had  sold 
and  converted  the  goods  of  the  testator  to  the  value  of  the 
ddft  and  damages  recovered,  commands  the  sheriff  to  levy 
the  said  debt  and  damages  of  the  goods  of  the  testator, 
in  the  hands  of  the  executor,  if  they  could  be  levied  there- 
of»  but,  if  it  should  appear  to  him^by  the  inquisition  of  a 
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March,     ^ury^  that  the  executor  had  wasted  the  goods  of  the  testa^ 

^^^•^^^^    tor^  then  the  Sheriff"  is  to  warn  the  execiUor  to  appear,  8cc.(a) 

Gordon's  Ad-  And  if  the  Sheriff'  omits  to  give  notice  to  the  defendant  of 
miniBtratora     ..  -  ..  ,  -,."...  . 

V.  the  time  the  writ  is  to  be  executed,  the  mquisition  may  be 

Fi^^erick.    *^^  aside  for  that  cause.(^)    And  this  practice,  we  are  told, 

f a^See  JMbFa  ^*  *^'^^  frequendy  adopted  in  England;  but  in  this  country 

Enu  664-666.  qq  case  of  the  kind  has  occurred  within  my  own  expe- 
rt) 2  Lord  •^.  \ 
iiayfiu  1382.   rience.     But  the  most  usual  mode  of  proceeding,  even  in 

ner.    1  Stra,  England^  is  by  action  of  debt  upon  the  judgment,  suggest- 
ing a  devastavit^  which,  we  arc  told,  was  substituted  in 
^)  2  Lord     lieu  of  the  proceeding  by  scire  fieri  inquiry .{c)   Thefotm- 
'     datzon  of  this  action  is  a  Judgment  obtained  against  the  ex- 
ecutor.     A  judgment  against  an  executor  or  administrator^ 
whether  by  default,  (that  is,  by  neglect  after  an  appear- 
ance, for  in  England  no  judgment  can  be  in  a  personal  ac- 
(<j)  1  Lord      ^^on  without  appearance,)(^)  or  upon  demurrer^  or  upon  ft 
fmack^^onu  ^^^^^^^  ^^  ^7  P^^^»  pleaded  by  the  executor,  except  plene 
316.  administravit^  or  admitting  assets  to  such  a  sum^  et  rien 

ultray  is,  in  England,  (and  perhaps  in  this  country  before 
the  act  of  1806,  c.  21.)  conclusive  upon  him  that  he  has 
assets  to  satisfy  such  judgment*     But  our  act  of  1792,  c* 
(e)  I  Rev,     92.  s.  S3.(e)  declares,  that  no  security  for  any  executor  or 
'  ^      '  administrator  shall  be  chargeable  beyond  the  assets  of  the 
testator  or  intestate,  by  reason  of  any  omission  or  mistake 
in  pleading,  or  false  pleadingy  of  such  executor  or  adminis- 
teitor.     The  effect  of  this  provision,  as  it  relates  to  the  «(- 
curities,  I  shall  consider  hereafter.     Indeed,  if  the  execa* 
tor  or  administrator  plead  either  a  generator  special /^ibte 
administravit^  it  is  now  held,  that  he  is  only  liable  to  the 
(jH  2  Wakh.   amount  of  the  assets  proved  to  be  in  his  hands  ;(y*)  though 
Armttmig.  ^*  the  case  was  formerly  taken  to  be,  that  if  any  assets,  how- 
ever small,  were  proved  to  be  unadministered,  the  pbmtiflp 
was  entided  to  recover  his  whole  demand  from  the  execu- 
tor :  so  that  now  a  judgment  ^;akist  an  executor  on  a  ver- 
dict upon  plene  administravit,  is  only  an  admission  of  as* 
sets  to  the  extent  of  assets  which  may  be  proved  to  be  in 
his  hands*     If,  therefore,  upon  Sijieri  facias  de  boms  teatu^ 
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tori9<^Qn  a  judgment  obtained  against  an  executor  by  either    March, 
of  the  ways  above  mentioned,  cither  no  goods  can  be  found,    \^-^r\^ 
which  were  the  testator's,  or  not  sufficient  to  satisfy  the  de-  Cionton's  ah- 
mand ;  or,  (which  is  the  same  thing,)  if  the  executor  xvtll         ». 
not  expose  them  to  the  execution,  that  is  evidence  of  a  de^    Fr^deriek. 


vastaoit.  And  the  English  authorities  in  general  seem  to 
c<msider  it  as  conclusive;  but  Serjeant  Williams^  in  his 
note  on  the  case  of  Hancock  v.  Proud^{a)  says,  that  to  a  (a)  i  Samtk. 
4drc  facias  on  a  judgment,  or  action  of  debt  suggesting  a  ^^ 
detfostavit^  the  defendant  cannot  plead //6»a2^  administravity 
but  only  controvert  the  devastavit;  of  which  fact  the  judg- 
ment and  SheriflPs  return  of  nidla  bona  testatorisy  are  al- 
most conclusive  evidence  ;  and  the  judgment  will  be  against 
the  defendant  de  bonis  propriis.  The  mode  of  proceed- 
ing is  immaterial,  it  is  said,  becatise  the  executor  is  en  ti- 
ded to  the  same  defence  in  an  action  of  debt  upon  the 
jadgmtrnt  suggesting  a  devastavit^  as  in  the  proceeding  by 
scire  Jieri  inquiry*  The  usual  course  in  an  action  of  debt 
isy  ficrst,  to  sue  out  a  feri  facias  upon  the  judgment  ob- 
tained against  the  executor,  and,  upon  the  Sheriff's  return 
of  miUa  bonuy  to  bring  the  action,  and  state  in  the  decla- 
ration^  thsjudgmenty  the  wrrt,  and  return;  and,  on  the 
trial,  to  give  in  evidence  the  judgment,  thtferi facias, 
and  the  return,  to  prove  the  case.  There  are  certain  rules 
eqtudly  applicable  to  the  proceeding  by  Scire  Jieri  inquiry ^ 
«ad  to  the  action  of  debt  on  a  devastavit;  1st.  The  return 
of  a  devastavit  by  the  Sheriff,  on  the  execution  issued  upon 
the  first  judgment  against  the  executor,  is  not  conclusive^ 
and  therefore  the  executor  may  traverse  the  devastavit^ 
whether  it  be  found  by  the  inguisitioUy  or  returned  by  the 
Sberi£  The  form  of  the  traverse  is  indeed  different.  In 
tke  scire  fieri  tnjmrt/y  the  executor  precisely  and  express* 
if  denies  the  devastavit  found  by  the  inquisition^  and  takes 
issue  upon  it.(^)  But,  in  an  action  of  debt,  the  whole  may  (5)  See  i 
is  given  in  evidence  on  nil  debet.^c)  or  on  not  guiltij.{d)  jj^^E^i, 

2dly.  The  executor  cannot,  in  either  case,  plead  plene  g^Ji^j^'  4^ 
mhninistravity  or  any  other  plea  of  tliesame  nature,  which  (^)  ^J^^J^^i 

^  -^  r  J  219.    2    Lord 

(<0  1  Salk.  S14.    ^tfiTiX  liavm.  1503.     I  Term  Rep.  4€2.  Jiaym,  1502. 
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^i8?u."'     P^^^  '^^^  defence  upon  want  of  assets,  unless  the  first  judg- 

v,^v>^    naent  were  of  assets  in  future,  or  the  declaration  in  the  se- 

^b^t^*  ^°^^  ^^^'°^  ^^^"'^  suggest  a  devastavit  of  assets  which 

Jatules  of    ^''^  accrued  after  the  judgment  declared  upon ;  in  both 

Frederick,   which  cases,  such  pleas  have  been  held  admissible.(a)  The 

(a)  See  6  T.  ''^^^on  is,  that  such  plea  (except  in  the  cases  just  mentioned) 

Qwnf^and  2  ^^"^^  ^^  Contrary  to  what  is  admitted  by  the  judgment  in 

Wi^h.  187.     the  first  action.     And,  if  the  truth  were,  that  the  executor 

JRiiffinv.Pen-  .      .  %        % 

deton.    Bull  natl  no  assets,  he  should  have  set  it  up  as  a  defence  to  the 

jV.  P,  16'j  ... 

Taylor  v.  '     original  action,  which  having  neglected  to  do,  he  shall  not 
MobUu.  ^  permitted  to  say  so  afterwards.     For  it  is  a  general 

rule,  that  if  a  party  do  not  avail  himself  of  the  opportu- 
nity of  pleading  matter  in  bar  to  the  original  action,  he 
cannot  afterwards  plead*  it,  either  in  another  action  founded 
on  it,  or  in  a  scire  facias.  And,  if  he  did  plead  plene  ad- 
ministravit  to  the  original  action,  and  the  judgment  was 
had  upon  a  verdict,  finding  that  he  had  assets  suffdent  to 
satisfy  the  debt,  he  is  of  course  equally  concluded  from 
saying  that  he  had  no  assets.  But,  if  the  verdict  in  the 
original  action  do  not  find,  upon  the  plea  of  plene  admi- 
nistravit,  that  there  are  assets  sufficient  to  pay  the  debt,  or 
if  it  do  not  find  the  value  of  the  goods  in  the  hands  of  the 
defendant,  if  not  sufficient  to  satisfy  the  plaintiff's  demand, 
as  such  a  verdict  would  be  uncertain  and  insufficient  upon 
the  issue  joined,  the  judgment  founded  upon  it  may  be  re- 
{b\  2  Wash,  versed  for  error.(6)     And  for  die  same  reason  that  the  ex- 

.m      Booth  ,         C     ,  r  •  .1 

V.  Armstrong,  ecutor  cannot  plead  the  want  of  assets,  (except  m  the  cases 
above  mentioned,)  he  cannot  give  in  evidence  the  want  of 
assets  on  the  trial  of  the  devastavit,  cither  in  the  scire feri 
inquiry,  or  in  the  action  on  the  devastavit ;  nor  even  upon 
a  writ  of  inquiry  after  judgment  by  default  in  the  original 
action,  according  to  the  practice  in  England.  See  1  Sound. 
219.  n,  8.  Wheatly  v.  Lane,  in  which  the  editor,  Serjeant 
Williams,  has  given  a  most  copious  and  satisfactory  view 
of  this  subject. 

Such  appears  to  be  the  modem  course  of  proceeding 
against  an  executor  in  England,  in  order  to  charge  him 
4 
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permaUy  for  a  devastavit^  and  such  the  course  by  which     ^^j^^^^^ 
he  may  defend  himself  against  the   charge  ;  and,  in  my    ^^'^^^^ 
opinion,  they  will  justify  what  is  reported  to  have  been  Gtmion's  A«i- 
said  by  the  Court,  1  IVash.  33.  "  an  executor  shall  not  be  r. 

presumed  guilty  of  a  devastavit  till  it  is  found  against  him    KredcHcfc. 
by  a  verdict.^^  The  action  of  debt  upon  the  first  judgment, 
is  the  clearest,  simplest,  and  most  unexceptionable  course 
of  proceeding,  because  the  declaration,  in  such  an  action, 
must  set  forth  the  whole  of  the  plaintiff's  case,  and  give  the 
executor    notice  of   the  particular  charge    against  him. 
Whereas,  in  an  action  of  debt  upon  the  executor's  bond, 
the  ordinary  practice  here  seems  to  be,  to  declare  upon 
the  bond,  as  upon  a  bond  for  the  payment  of  money,  with- 
out setting  forth  the  condition,  or  alleging  any  particular 
breach  thereof;  leaving  it  to  the  defendant  whether  the 
executor  himself,  or  his  representatives  if  he  be  dead,  or 
the  security  if  joined  with  him  in  the  action,  or  sued  a/one^ 
(as  was  done  in  the  case  of  Taylor  v.  Street^)  to  ^^-uess  at 
the  breaches  which  may  be  afterwards  assigned  in  the  re* 
plication  as  in  the  case  now  before  us.     There  is  too  much 
room  for  surprise  in  such  a  course  of  proceeding,  which 
can  haixlly  be  practised  in  an  action  of  debt  brought  upon 
the  judgment,  and  suggesting  a  devastavit;  a  circumstance 
of  itself  sufficient  in  my  eyes  to  give  the  preference  to  the 
latter  action.  But  our  act  of  ir92,c.  92.  s.  33f((i)  affords  a  («)    i   /?^ 
stronger  reason  (one  indeed  that  is  conclusive  to  my  mind)    ^  '^*  ^' 
why  this  course  of  proceeding  which  1  recommend  must 
be  adopted  in  all  cases  arising  upon  any  executor's  or  ad- 
ministrator's bond  executed  since  the  commencement  of 
that  act,  which  expressly  declares,  **  that  no  security  for 
any  executor  or  administrator  shall  be  chargeable  beyond 
the  assets  of  the  testator  or  intestate,  by  reason  of  any  omis^ 
mn  or  mistake  in  pleading,  or  false  pleading-^  of  such  execu- 
tor or  administrator.'^   Put  the  case,  that  an  executor,  who 
has  never  received  more  than  SlOO  of  his  testator's  estate, 
doll,   by   his  own  inattention  or  mismanagement,  or  that 
of  his  counsel  or  attorneys,  Jiave  made  A/^i^c^ personally 


*^6  Supreme  Court  cf  Appeak. 

^\%\^^"    ^'^^^^  ^^  satisfy  judgments  against  liim  for<lemand5  agiiiiisf> 
N^-v-Xi^    his  testator  for  glO,(XX).    Can  the  securities  be  charged  for 

^i^St^ii"  ^"^""^  ^^^"  ^'^^  *^^»  ^'  ^^^^  ^^^«»  ^°  ^^  ^e  whole  of  the 
V.         assets  ?  Certainly  not.    Is  it  not  then  incumbent  on  the  crc- 

Justices    of     1..  ,  ,        ,     .  . 

Fi-ederick-    ciitor.  When  he  brings  an  action  against  the  securities^  to 
"^  shew  that  assets  sufficient  to  discharge  his  debt  have  come 

to  the  hands  of  the  executor,  and  that  he  has  wasted  them  i 
Certainly  it  is ;  nor  will  it  be  sufficient  to  shew  that  the  ex- 
ecutor either  by  his  neglect^  or  fals^  pleadings  has  made 
himselfVizhXt  for  the  debt  personally^  without  shewing  that 
he  actually  had  assets  sufficient  to  pay  the  debt,  or  a  part 
thereof. 

It  may  be  asked,  perhaps,  how  Is  a  creditor  to  ascertain 
the  amount  of  the  assets  which  have  come  to  the  hands  of 
•     ♦  an  executor  ?  The  law,  I  conceive,  has  sufficiently  pointed 

out  the  method  ;  it  requires  the  executor  to  give  bond,  with 
condition,  **  to  make  a  true  and  perfect  inventory  of  all  the 
goods,  chattels,  and  credits  of  the  deceased,  which 
have,  or  shall  come  to  the  hands,  possession,  or  knowledge 
of  the  executor,  or  into  the  hands  and  possession  of  any 
other  person^  for  him,  and  the  same  so  made  to  exhibit  into 
the  Court  granting  the  probate,  (or  letters  of  administra- 
tion, as  the  case  may  be,)  at  such  time  as  he  shall  be  there^ 
{a)  I  Rev,     unto  required  by  the  Court,  (a)     His  oath  also  binds  him  to 

Code,  p.  163.  I  J  \  y 

make  a  true  and  perfect  inventory ^  and  also  a  just  acccNmt 
(*)  J^d.  p.     when  thereto  requircd.(b)     If  an  executor  should  unrea« 
sonably  delay  to  make  and  return  an  inventory,  any  cre- 
ditor or  other  person  interested  in  the  estate  mighty  by  iq>» 
plication  to  the  Court,  procure  him  to  be  sununoned  to  re- 
turn an  inventory.     By  this  course,  which  is  conformable  to 
{tf}^  See  A-ir^  the  practice  in  England^{c)  the  amount  of  the  assets  may  b# 
Teatamenta-   ascertained,  and  by  the  same  course  the  account  of  his  eme- 

rio,  p.  355.  ^ 

Sir  trnaym.  cutorship,  which  is  also  to  be  exhibited  when  thereto  re- 

Term  Rep,     quired  by  the  Court,  may  likewise  be  obtained.     And 

^ttin,  '  surely  this  course  is  infinitely  more  likely  to  attain  the  great 

ends  of  justice,  than  to  trust  to  a  common  Jury  to  adjust 

and  setde  a  complicated  account  of  an  executor^s  or  admi^ 
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nistmor's  transactions)  in  a  contest  between  a  creditor  and    Ma«ch. 
the  security  for  the  executor  or  administrator.    Or  should  a    ^^f->o^^ 
resort  to  a  Court  of  Equitv  be  found  necessary  for  a  ditco^  Oor^on\  Ad- 

ininUtntort 

very  of  assets,  which  may  be  conceakd  by  the  executor,  or         ▼• 

Justices  of 

may  have  gotten  into  the  hands  of  legatees,  or  others,  with    Frederick. 

die  assent  or  connivance  of  the  executor  or  administrator, 

that  Court  might  direct  an  account,  as  was  done  ih  this 

Court  in  the  case  of  Taliaferro  fe?  Games  v.  Thornton  £sf 

Wtfe^{a)  against  all  parties,  however  remotely  concerned  in  («)  Mii:y  5, 

isofi   mTs 
interest ;  the  same  course  I  perceive  to  have  been  intimated        ' 

bj'  Judge  Pendleton^  in  the  case  of  Burnley  v#  Lambert^(b)  (j^)  \  irath. 

and  WTutej  Whittle  &?  Co.  v.  Banister^s  Exectitors^(c)  which  fcfjbid.  16S. 

I  shall  notice  hereafter ;  and  to  have  been  pursued  by  the 

present  Chancellor  of  the  Richmond  District,  in  that^of 

Oarke  v.  Webb  and  othersJd)  , ,. «  „     . 

^   '  U)St  Ben.  & 

To  return  to  the  case  of  Braxton  v#  The  Spottsyhania  ^^^f-  \  9. 
Justices.  The  Court  proceeds  to  say :  **  It  maybe  object- 
cd  that  the  act  does  not  prescribe  that  a  creditor  shall  not 
go  against  the  securities  in  the  first  instance;  and,  therefore, 
.  that  the  action  was  well  brought ;  to  which  this  answer  pre- 
sents itself,  that  it  is  an  established  principle  of  construe-  , 
tion,  that  where  a  statute  has  given  a  new  remedy ^  without 
pointing  out  the  mode  in  which  this  remedy  is  to  be  attain- 
ed, the  rules  of  the  common  law,  and  the  practice  of  the 
Courts,  founded  upon  the  reason  of  the  thing,  shall  be  ^ 

pursued*"  I  subscribe  most  fully  to  this,  as  to  every  pre- 
cedii^  part  of  the  opinion,  which  is  reported  to  have  been 
unaninumsfy  given  in  that  important  case. 

Tfaoae  who  object  to  the  delay  which  such  a  course  of 
HDceoding  must  reauire,  would  do  well  to  consider  that 
tkb  is  an  additional  femedy  given  by  our  law  against  execu* 
igrsi  who,  neither  by  the  common  kavy  nor  by  any  statute 
in  England^  can  be  compelled  to  give  bond  and  security  for 
their  conduct.  And  the  creditor  was,  by  the  common  law,  ^ 
o  much  without  a  remedy  against  the  ordinary ^  (who  was 
Vo».  r  c 
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^t^\^^'     ^rigiaally  in  the  place  of  an  adnunistrator,)  as  he  now  b 
%^-<>,^    against  an  executor  in  England^  under  any  statute  of  that 
*iZb?r^Lo^r8   ^^^^^^y*     for  the  ordinar)',  at  common  law,  might  have 
Ju-iiVtaur    d**P^*^  of  the  whole  of  the  intestate^s  personal   chattels, 
Fj4'^c.kk     and  could  not  be  compelled  to  grant  administration,  nor 
was  even  so  much  as  obliged  to  pay  debts ;  but  several 
statutes  being  made  by  which  power  was  given  to  him  to 
grant  the  administration,  and  to  pay  the  debts,  he  there- 
fore obliged  the  administrator  to  bring  in  an  inventory,  and 
to  see  that  it  was  distributed  in  payment  of  debts ;  and, 
finally,  the  statutes  required  (as  our  law  does)  that  the  ad- 
ministrator should  give  bond  for  the  faithful  performance  of 
his  duty.     But  the  last  statute  upon  the  subject,  22  and  23 
Car.  IL  c.  5.  was  never  in  force  in  this  country;  80  that 
the  remedy  given  by  our  acts  of  assembly  is  not^  as  was 
contended  by  Mr.  Munford^  a  substitute  for  the  action  of 
debt  upon  a  judgment  against  an  executor  suggesting  a  de* 
vastavit;  but,  as  was  said  by  the  Court  in  the  case  of  Brax- 
ton  V.    The  Spottsyhania  Justices^  an  additional  remedy 
which  our  law  has  given  to  creditors^  kgatees^  and  distri^ 
buteea  of  persons  deceased,  for  their  benefit  and  security. 
Have  they  then  a  right  to  complain  that  they  shall  not  be  per- 
mitted to  avail  themselves  of  this  cuiii/riona/ remedy  against 
an  innocent  security^  until  they  shall  shew  the  nature  and 
amount  of  their  claims ;  that  the  testator  left  assets  to  a 
certain  amount ;  that  they  came  to  the  hands  of  the  exe- 
cutors, who  have  wasted  them ;  and  that  there  was  suffi- 
cient thereof  to  have  satisfied  their  demands  in  a  due  course 
of  administration  f 

The  only  case  that  I  have  met  with  in  the  English  books 
of  an  action  at  law  brought  upon  an  administration  bond 
against  the  securities  of  the  administrator,  is  that  mentioa- 
ed  in  the  case  of  Greenside  v.  Benson^  3  Atk.  248.  There 
the  creditor,  Benson^  had  brought  an  action  against  the 
^  administratrix  on  a  bond  of  her  husband,  the  intestate,  for 
300/«  to  which  she  pleaded  that  she  had  not  assets  ultra 
54l*^  which  she  paid  into  Courtt  Benson^  not  being  satbfied 
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with  the  inventory  brought  in  by  her,  procured  an  assign*    Ma*ch, 
ment  of  the   administration  bond,  and   put  it  in  suit,  by    \^^v^^ 
bringing  three  several  actions^  one  against  the  administra-  Gorrfon't  a*!- 
tnxy  and  one  against  each  of  the  securities;  and  ^MSigned  v. 

for  breach  that  she  had  not  exhibited  a  true  and  perfect  in-    Frederick. 
9entory.  '    - 

These  causes  canoe  on  to  be  tried,  and  no  defence  tvas 
made  by  the  two  securities^  and  there  was  judgment  for  the 
l^aintiff  by  default* 

The  securities  brought  a  bill  against  Benson^  the  creditor, 
and  IVIrs.  Hudson^  the  administratrix ;  and  the  relief  prayrxl 
was,  that  the  defendant,  the  administratrix,  might  indent* 
mfy  the  plaintiffs  for  being  sureties  in  the  administration 
bond,  and  for  an  injunction  against  Benson^  the  creditor^ 
till  an  account  should  be  taken  between  them  and  Mrs. 
Hudson^  and  ////  she  should  have  satisfed  Mr.  Benson^  as  far 
as  the  assets  would  go« 

The  counsel  for  the  defendant,  Benson^  further  stated, 
that  the  administratrix  pleaded  to  the  defendant's  action,  ^ 

that  she  had  assets  only  amounting  to  SSL  beyond  what  she 
had  already  paid,  but  the  Jury  found  226/.  beyond  the  55/«, 
90  that  the  creditor  became  entitled  to  both  sums. 

Lord  Ch.  Hardwicke  said,  the  administratrix  could  not 
then  dispute  the  verdict  which  had  been  found  against  her; 
nor  was  the  case  of  the  sureties  at  all  better,  as  the  verdict 
was  obtained  against  the  administratrix,  who  wsAthc  proper 
•  person  to  try  it;  that  he  did  not  think  it  proper  to  have  the 
whole  account  taken  over  again,  or  to  alter  what  had  been 
found  by  the  verdict,  and  directed  an  account  to  be  taken 
only  of  what  was  exhibited  upon  the  inventory^  and  the  ver^ 
diet  to  stand  as  a  security  for  so  much  as  that  should  fail 
short  to  satisfy  the  defendant's  principal  and  interest  on  his 
bond. 

If  the  law  of  England  had  been  conformable  to  our  act 

of  1792,  c.  92.  s.  ZZ.{a)  the  latter  part  of  this  decree  mn^t  ^^^^  '^^*  "^^^ 

have  been  changed ;  for,  undoubtedly,  the  securities  in  that  ^  *"  ^'?h  ^^ 

•         •  Jit  **•   *****  '**^ 

case  could  only  have  been  made  chargeable  to  the  amount  i^  commeDce. 

of  the  assets  found  by  the  verdict.^  "Tm!*^*^ 
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March,         But  my  principal  ol:gect  io  citing  tbb  case  w^s  to  shew, 

s^'^rsmf/  ^^  ^  Englatid  they  think  it  necessary  to  proceed  ^epartAt- 

Gordon's  Ad-  hu  against  the  administrator,  and  shew  the  amount  of  the 

minittrmton 

V.  assets  which  have  come  to  his  hands  before  they  sue  the 
Fred^ek.  iUTtties^  instead  of  bringbg  a  jmnt  action  against  them  all, 
""""""""^  before  they  have  established  either  the  amount  of  the  assets, 
or  the  liability  of  the  administrator,  as  the  jdaintiSs  have 
done  in  this  suit ;  and  further  to  shew  that  that  part  of  the 
decree,  which  dedares  that  the  verdict  against  the  admini- 
stratrix should  stand  as  a  security  only  for  so  much  as  the 
inventory  might  tail  short  of  die  payment  of  the  creditor's 
debt,  is  according  to  the  spirit  of  the  decision  in  Braxton 
V.  The  SpotUyhania  Jtuticesi  that  the  creditor  must  pursue 
the  estate  of  the  deceased  until  it  is  exhausted,  before  any  suit 
can  be  brought  against  a  security  upon  the  administration 
bond. 

In  the  case  of  White^  Whittk  &f  Co.  v.  Banister^s  Eocecu- 
(a)  I  Wath.   ^'''»(^)  J^^g^  Pendleton^  in  delivering  the  opinion  of  the 
^f    i6i(.  Court,  said,  ^^  A  creditor  may,  at  law,  either  sue  out  exe- 

cution upon'  a  judgment  obtained  against  the  executors,  and 
levy  it  on  the  visible  property  of  the  testator,  if  any;  or,  if 
none  be  founds  2dly.  He  may  proceed  against  the  execu* 
tors,  as  for  a  devastavit^  on  account  of  a  misapplication  of 
assets ;  or,.  Sdly.  A  creditor  may  not  know  the  state  of  the 
assets,  the  amount,  nor  the  claims  against  the  estate ;  he 
may  therefore  file  his  bill  in  equity  to  have  a  discovery  of 
those  matters,  and  on  that  discovery  being  made,  may 
either  proceed  at  laWy^  (that  b  to  say,  upon  the  executor's 
bond,  as  I  understand  him,)  ^^  or  that  Court  may  retain 
the  cause,''  (as  was  done  in  this  Court  in  the  case  of  Talia^ 
ferro  &?  Gaines  v.  Thornton  &?  Wife^  before  mentioned,) 
**  and  determine  the  disputes  between  the  parties."  This 
seems  to  me  to  be  perfecdy  in  conformity  to  the  principles 
which  were  supposed  to  have  been  settled  in  the  case  of 
Braxton  v.  The  Spottsyhania  Justices. 

Upon  these  grounds,  I  am  of  opinion,  that  the  opinion 
of  the  County  Court  in  favour  of  the  defendant  upon  the 
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pomt  reaenred,  was  correct ;  and,  dierefere,  that  the  judg«    Maicr, 


ment  of  die  District  Court  reversing  that  judgment  ought 
to  be  reversed,  and  that  of  the  County  Court  affirmed* 

Judge  Flemisg.  This  case  has  been  so  fully  stated  and 
iovestigated  by  Judge  Tucker,  that  it  is  unnecessary  for 
me  to  add  ai^  diing  fiuther  than  to  observe,  that  it  seems 
noir  a  settled  principle,  that  a  creditor  of  a  deceased  person 
cannot  charge,  or  have  recourse  against  the  securities  in  an 
executor's  or  administration  bond,  until  he  has  pursued  the 
estate  of  the  testator,  or  intestate,  to  the  utmost  extent  of 
the  law,  and  proved,  by  Ae  verdict  of  a  Jury,  a  devastavit 
on  the  executor  or  administrator,  as  the  case  may  be,  and 
then  no  farther  than  assets  shall  appear  to  have  come  into 
liis  hands  ;  I  therefore  concur  in  the  opinion,  that  the  judg- 
ment of  the  District  Court  be  reversed,  and  that  of  the 
County  Court  affirmed. 

By  both  the  Judges^  (Judge  Roane  not  sitting  in  the 
cause,  on  account  of  his  being  interested  in  a  suit  which 
involved  the  same  point,)  the  judgment  of  the  District 
Court  REVERSED,  and  that  of  the  County  Court  affihn*. 


1810. 
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Ptiiiay,  Harrison  against  Brock. 

March  9.  i>  \ 

I.  Aithcmgii,  THIS  was  an  action  of  assumpsit  in  the  County  Court  of 
inurrer  lo  e-  Amherst^  by  Jostah  Harrison  against  Joseph  Brock^  for 
lettimony  ai-^'^^  Carriage  of  tobacco  and  other  produce  by  the  plaintiff^  a 
«i!det  ougiit^  *  waterman,  for  the  defendant,  at  his  special  instance  and 
b^rtluld.  /et.  request.  The  declaration  was  filed  in  May,  1799;  a  com- 
^IJ^contrat^c.  mon  order  against  the  defendant,  for  want  of  appearance, 
/ory,  Uie  par-  confirmed,  and  a  writ  of  inquirj'  awarded,  at  June  Hutes, 
the  demurrer  1799,  but  afterwards  set  aside  at  May  Quarterly  Courtt 
exhibitiog  his  1800,  on  the  motion  of  the  defendant,  who  pleaded  ^  ar- 
SmJJTVhc  hitrament  and  award ;"  (in  those  words  only;)  to  which  the 
JokT^n^X^^  plaintiff  replied  generally,  and  the  cause  was  contmued  at 
thMiTeff^t,  *^  defendant's  costs.  At  the  ensuing  November  tcrm»  Ae 
wpoid  be  to   defendant  pleaded  non  assumpsiu  **  in  addition  to  his  former 

enable  the  de-     ,       ,  . 

roarrant  to    plea,''  and  issue  being  joined,  a  Jury  was  empannelled,  but 

confer   eredi-  ,  ,  »      ^  ,    ./        -  ^,v^ 

biiity  on  his  could  not  agree*  In  August,  1801,  and  May,  1802,  ver- 
OT^at'iSS^  diets  were  successively  had  for  the  plaintiff,  but  new  triah 
rr3U5"to  awarded. 

b?  aS^ira^  ^^  -4t/^t/*r  term,  1802,  a  fourth  Jury  hartng  been 
iMtr  tribunal ;  swom,  the  defendant  demurred  to  the  plaintiff's  evidence, 

the/m*tf.and  .        .      ,.       ,  ,  t  .  t     i*    ,  . 

not  the  Courts  statmg  m  his  demurrer,  ^  that  on  the  trial  of  this  cause  it 
aireiy  judges  was  proved  that,  some  time  about  the  Gd  of  August,  1798, 
'  *  *^'  the  defendant  was  indebted  to  the  plamtiff  in  the  sum  of 
i^e  V5I^  37/.  8^.  3d.  for  the  carriage  of  tobacco  and  other  produce ; 
ieUte,  eannot  ^^i  q^  the  day  aforesaid,  the  pLiintiff  made  application  for 
evi<ienee  op-  payment  thereof  to  a  certain  William  Stevens,  who  was  fac* 
^Mmmp^i.  tor  and  storekeeper  for  the  defendant,  who  was  a  mer- 
3.  The  plea  chant.  Payment  in  money  was  refused  ;  but  Stevens  told 
ment  ^wiiT  ^^^  plaintiff  that  he  had  a  promissory  note  executed  to  the 
awani"  {into  gjjj j  Stevens  by  a  certain  Samuel  Holt,  for  the  sum  of  49i 

many  xpordi)  ^  ' 

is  a  mere  nut- 

lity»  and  no  evidence  should  bo  received  to  support  it,  notwithstandtog  the  plaintiflT  replied 

fenerallj. 


4.  ^judgment  ought  not  to  be  reversed  on  the  ground  that  the  Coart,  at  Uie  iuUnee  of 

he  Ptrtj  against  whom  it  was  rendered,  admitted  imf ' '' ~"  ^~' ' *- 

led  toe  other  party  to  join  in  a  demorrcr  to  eridenci;. 
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Q8W  3^.,  dated  lldi  May^  1798,  and  payable  sixty  days  after     March* 


date,  with  interest  from  the  date  if  not  punctually  paid, 
and  proposed  trading  the  same  to  the  plamtiff*.  Harrison 
agreed  to  take  the  whok  of  said  note  in  payment ;  this  was 
refused  by  Stevens;  but  it  was  at  length  agreed  that  Har* 
rison  should  take  the  said  note  iu  payment,  and  execute  his 
notes  to  Steoens  for  the  difference  between  the  said  note  of 
HiA  and  his  daim  against  the  defendant.  Harrison  ac« 
cordingly  executed  two  notes  bearing  the  same  date  afore« 
and,  to  the  said  Stevens  in  his  own  rights  and  not  as  agents 
far  5L  19*.  each.  The  note  on  Holt  was  then  delivered  to 
Ae  plaindff,  and  an  entry  was  made  by  Thomas  Woodroof^ 
smother  agent  and  storekeeper  for  the  defendant,  in  the 
books  of  the  said  defendant,  by  which  Harrison  was  charged 
to  the  said  Stevens  for  the  amount  of  Harrison*s  claim 
«gaioBt  the  defendant,  and  Stevens  was  credited  for  the 
nine,  and  the  said  Harriso?i*s  account  was  balanced,  which 
said  entry  was  read  to  the  plaintiff  by  the  said  Woodroof^ 
who  asked  the  plaimiflF  if  he  agreed  to  it,  and  he  replied  he 
did.  These  facts  were  proved  by  Tfiomas  Woodroof  alonc^ 
who  abo  said  that,  at  the  time  of  the  trade  aforesaid,  the 
note  executed  by  Holt  was  not  due,  and  that  he  the  said 
witness  was  present,  and  heard  the  whole  of  the  conversation 
relative  to  the  said  trade.  Some  short  time  afterwards 
Harrison  presented  the  note  to  Holt  for  payment^  which 
was  not  made.  He  immediately  returned  to  Stevens^  and 
wished  him  to  take  back  the  said  note,  which  Stevens  re- 
fused, alleging  it  was  a  fair  trade.  Holt  was  believed  by 
flnoy  to  be  insolvent  at  the  time  of  the  trade  aforesaid,  and 
it  waa  proved  that  Stevens  himself  believed  him  to  be  so, 
but  at  the  time  of  the  trade  told  Harrison  he  expected  he 
would  get  the  money  upon  application.  It  was  also  proved 
by  a  certain  WHliam  Shelton  that,  some  short  time  after  the 
trade  aforesaid,  he  was  at  the  store  of  the  defendant,  when 
a  dbpute  arose  between  the  plaintiff  and  the  said  Stevens; 
that,  on  hearing  them,  he  found  that  they  differed  as  to  facts; 
that  be  called  upon  the  said  Woodroof  above  mentioned  to 
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know  if  he  was  present,  and  heard  the  contract  as  to  the 
note  aforesaid  ;  he  then  said  he  was  not  present  the  whok 
of  the  time^  but  was  present  when  the  entry  aforesaid  was 
made*  Shelton  also  deposed  that,  previous  to  the  trade 
aforesaid,  he  had  told  the  said  Stevens  that  Holt  was  insol- 
vent. It  xvas  further  proved  that^  some  time  a/ierxvards^ 
Harrison^  the  plaintiff^  applied  to  the  said  Stevens^  and  told 
him  thaty  if  he  would  not  take  back  the  said  note  on  Hoby  he 
must  assign  it  to  him^  which  he  positively  refused.  It 
was  also  said  by  the  said  Shelton^  who  had  been  long  in  the 
mercantile  line,  that  it  is  not  usual  for  merchants  to  call 
their  customers  to  their  day-books  after  making  entries, 
and  read  the  entries  over,  and  ask  them  if  tbey  agree  to  the 
same.  It  was  also  proved  by  the  said  Shelton^  that  the  said 
Stevens  was  to  receive  a  liberal  interest  for  all  sums  lent 
the  defendant.  It  was  also  proved  that  the  defendant  had 
no  personal  agency,  and  no  knowledge  of  the  trade  of  the 
note  aforesaid.'' 

The  demurrer  farther  stated,  *^  it  was  proven  by  the  <fe« 
fendanty  that  the  matters  in  controversy  in  this  suit  were 
submitted  to  the  determination  of  John  WyattyWiKam 
Ware^  and  Reuben  Norvell^  or  any  two  of  them,  by  an 
agreement  entered  into  in  the  following  words  and  figures, 
to  wit:  Whereas  a  dispute  hath  arisen  and  is  now  depend^ 
ing  between  Josiah  Harrison^  of  the  County  of  Amherst^ 
of  the  one  part,  and  Joseph  Brock^  of  Orange  County,  of 
the  other  part,  respecting  the  payment  of  a  bond  by  William 
Stevensy  as  agent  for  the  said  Joseph  Brock^  which  bond  xvas 
pay  able  from  Samuel  Holt  to  said  William  Stevens  ;  noWyfor 
the  ending  and  deciding  thereof  herthy  it  is  mutually  agreed 
by  and  between  the  said  parties,  that  all  matters  in  difference 
between  them  shall  be  referred  and  submitted  to  the  arbi- 
trament, final  end  and  determination  of  John  Wyatty  WU- 
Ham  Warey  and  Reuben  Norvelly  or  any  two  of  them,  ar- 
bitrators indifferently  elected  by  smd  parties,  so  as  the  said 
arbitrators,  or  any  two  of  them,  do  make  and  publish  their 
award  in  writing  ready  to  be  delivered  to  the  said  parties, 
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or  either  of  them,  who  may  desire  the  same,  en  or  before 
August  Court  next  ensuing.    And  it  is  hereby  mutually 
agreed  by  and  between  the  parties  aforesaid,  thmt  this  sub^ 
mission  shall  be  made  a  rule  of  the  County  Court  of  Amherst. 
In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto set  their  hands  this  28th  day  of  June^  1799.     Josiah 
Harrison^    (seaLj      William  Stevens^   for  Joseph  Broci, 
(seal.)     That  two  of  the  said  referees  did  proceed  to  make 
up  an  award  in  the  following  words  and  figures,  to  wit :  **  We, 
die  subscribers,  mutually  chosen  by  the  parties  to  decide 
and  determine  a  certain  matter  in  dispute,  between  Josiah 
Harrison^  of  the    County   of  Amhersty  of  one  part,  and 
Jo  ?e/?A  Brocky  of  the  County  of  Orange^  of  the  other  part, 
respecting  a  bond  due  from  Samuel  Holt  to  William  Ste» 
fflw,    and  which  said  bond  was  by  the  said  Stevens  given  in 
payment  of  a  debt  due  from  the  said  Brock  to  the  said  Har- 
risouy   after  maturely  considering  the   testimony  adduced, 
are  of  opinion,  and  do  hereby  award,  that  the  said  bond 
was  received  in  payment^  a^  ought  to  go  (without  recourse) 
to  the  extinguishment  (f  the  said  debt.     Given  under  our 
hands  this  30th  day  of  June^  1799.     John  Wyatt^  Reuben 
Norvell;^  which  was  duly  delivered  to  the  parties.     The 
said  award  was  made  in  the  presence  of  both  parties,  both 
pBrties  agreeing  to  the  trial,  and  after  hearing  the  testimony 
offered  by  each.     It  was  proven  by  one  of  the  arbitrators 
that,  at  the  time  of  making  up  the  award  aforesaid,  the 
plaintiff  an^  the  said  Stevens^  who  was  agent  for  the  de- 
fendant, differed  in  their  statement  of  facts  ^  the  plaintiff 
aBeging,  that  there  were  certain  facts  known  to  the  said 
Stevensj  which  he  could  not  deny  if  upon  his  oath.     The 
arbitrators  had  then  made  up  their  opinion  upon  th^  sub* 
ject,  as  expressed  in  the  award  aforesaid,  but  bad  not  ac- 
toaUy  signed  the  award ;  but,  to  satisfy  the  plaintiff,  exa» 
auned  the  said  Stevens  on  oath^  previously  observing  to  the 
plpdatifft  that  nothing  that  Stevens  should  say  in  favour  of 
Broci  should  have  4oy  effect,  but  that,  if  he  said  any  thing 
ia  fiiTour  of  Harrison^  it  should  be  attended  to.     It  was 
Vol.  I.  ^ 
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March,    provcn  further  by  ooe  of  the  arbitrators,  that  no  impressioil 
was  made  on  their  minds  by .  the  examination  of  the  said 
Stevensy  but  that  they  made  up  their  award  on  the  other 
testimony  adduced  by  the  parties  ;  and  that  the  principal 
"^  cause  which  induced  them  to  render  the  award  aforesaid 
was,  that  evidence  was  produced  to  them  to  shew  that  Har- 
rison preferred  the  debt  on  Holt  to  his  debt  from  the  defend' 
anty  inasmuch  as  he,  the  said,  HarrisoUy  believed  that  the 
circumstances  of  Holt  were  better  than  those  of  Brock.    It 
was  proved  that  the  attorney,  who  appeared  for  the  plain- 
tiff  before  the  arbitrators,  objected  to  the  examination  of 
the  said  Stevens  as  being  illegal,  but  they  did  proceed  to 
examine  him  merely  to  satisfy  the  plaintiff  himself.^' 

The  plaintiff  objected  to  joining  in  this  demurrer,  alleging, 
^^  there  was  a  contradiction  and  clashing  of  evidence,  and 
that  the  weight  of  said  evidence  and  circumstantial  proof 
ought  to  be  determined  by  the  Jury  ;  which  objection  was 
overruled  by  the  Court,  and  the  plaintiff  compelled  to  join 
in  the  demurrer,  because  it  appeared  to  the  Court  that  the 
facts  adduced  in  evidence  were  fully  and  fairly  stated  in  the 
demurrer;'*  whereupon  the  plaintiff  filed  a  bill  of  excep- 
tions. The  Jury  found  a  verdict  for  the  plaintiff  for  51/. 
5s.  6d.  damages,  subject  to  the  opinion  of  the  Court  upoa 
the  demurrer. 

At  March  Court,  1803,  (the  demurrer  being  argued,) 
the  Court  gave  judgment  for  the  plaintiff*;  but,  upon  a  writ 
of  supersedeas^  this  judgment  was  reversed  by  the  District 
Court  holden  at  Charlottesville;  the  reason  assigned  beings 
**  that  the  award  made  between  the  parties  should  have 
been  considered  2iS  final  and  conclusive  ;^^  and  thereupon  th6 
plaintiff  appealed  to  this  Court* 

Munfordy  for  the  appellant.  The  County  Court  ongh^ 
not  to  have  ruled  the  plaintiff  to  join  in  deimirrer ;  ■  the 
evidence  offered  by  him  hting  parol  and  circumstantial^  and 
testimony  to  contradict  it  being  adduced  by  the  defendant, 
instead  of  admitting    its    trath   as   he   ought  t0  iiav« 
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ioTkt.(a)     But  this  being  an  error  committed  bjr  the  Court    Makck, 
at  the  instance  of  the  dcfendanU  the  plaintiff  is  entitled  to        **''** 
the  benefit  of  the  decision,  which  was  in  h'ln  favour,  and 
correct  upon  the  merits. 

The  plaintiff  proved  his  claim  in  the  first  place.     The  ■■■ 

defendant  endeavoured  to  overthrow  it  by  proof  of  deli-  1S4.  B^it^% 
veiy  of  a  note.  In  such  case,  **  the  defendant  must  prove  ^'  ^^' 
die  agreement  of  the  plaintiff  to  accept  the  thing  delivered  ^-  ^P^' 
in  satisfaction.^'^ Qi)  But,  as  to  this  point,  the  testimony  ad-  «^<feT  ▼.  Ftau 
doced  is  doubtfuL  Thomas  Woodroof  is  the  only  witness,  Pr.n^  citing 
and  he  unworthy  of  credit,  having  told  different  stories  at  187, '  mi^ 
different  times,  and  being  strongly  opposed  by  other  cir-  %J^^*^^  ^' 
comstances.     On  a  demurrer  to  evidence,  the  Court  must  ^*)  ^Ji^* 

'  ^  JLv.  S49. 

presume  any  and  every  fact  which  the  Jury  might  out  of 

complicated   testimony  have  inferred.(c)     The  Court,  in 

this  case,  might  have  inferred  that  the  plaintiff  was  im-  sio  Strphmi 

posed  upon  by  Stevens^  in  passing  upon  him  IIoii*s  bond, 

knowing  it  to  be  good  for  nothing,  and  were  therefore  right 

in  disregarding  the  pretended  payment  by  the  transfer  of 

that  bond. 

2*  The  '^cTioi*'^  arbitrament  and  awartP^  was  no  plea,  for 
reasons  similar  to  those  which  influenced  this  Court  to  de* 
dde  Aat  the  word  ^  justification^^  was  no  plea  in  slander. (rf) 
And  thomrh  this  was  a  mispleading,  and  the  issue  joined  i^ch,  5  Am, 
immaterial,  the  defendant^  who  was  the  party  guilty  of  the 
first  fault  in  pleading,  has  no  right  to  take  advantage  of 
it(tf)  A  repleader  ought  not  to  be  awarded,  but  the  plea 
should  be  disregarded. 

3.  The  evidence  of  the  award  should  not  have  been  re- 
ceived on  die  plea  of  non  assumpsit.  By  that  plea,  the  de- 
feodatit  puts  the  plaintiff  on  proving  the  whole  of  his  case, 
and  entitles  himself  to  give  in  evidence  any  thing  which 
shews  that  no  debt  was  due  at  the  time  the  action  was 
tiSmnenced.C  f)  Now,  this  award  was  made  after  the  ac- 
6on  hroughty  and  should,  therefore,  have  been  specially  ^^]  'ji^i^^* 
pleaded,  as  a  matter  of  defence  arising />i/7>  darrein  conti-  ^-^^ 
nuance.     Besides,  it  could  not  be  a  bar^  without  a  rule  of 
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March,     Court.{  a)    The  agr^ment  was,  that  the  submission  should 
be  made  a  ruk  of  Court ;  but  this  was  tuever  douc,  and 


appears  to  have  been  neglected  as  much  by  the  defendant  as 
the  plaintiff.  It  was  not  proved  in  Court  by  the  affidavit  of 
rrr^RetT  ^^y  witness  thereto,  (as  the  act  concerning  a,9rards  re- 
Code,  c.  5^  quires,)  nor  **  entered  in  the  proceedings  of  the  Court,'* 
Lani  Raym,    nor  was  a  rule  thereupon  made  by  the  Court.    Without 

7S9. 

such  rule,  it  was  a  mere  agreement  to  submit  to  arbitration, 

{b)  Tid^9      revocable  by  either  party ,(6)  and  not  sufficient  to  o\ist  the 

citings  ci.     Coufts  of  Law  OF  Equity  of  their  jurisdiction. (c)     A  se- 

(c)  Ibid,  ci-     parate  action  might  have  been  maintained  for  a  breadi  of 

jrA.^is9^^  this  agrcement,(rf)  but  it  could  not  bar  the  plaintiff  from 

^hamock   ^'  procceding  in  the  suit  then  depending ;  neither  could  the 

W  ^**^  749.  Court  have  granted  an  attachment  for  not  obeying  the  award 

U)  a   Term  entered  thereupon.(r)     Indeed,  the  failure  to  have  the  rule 

Owrnv./fitrd.  of  Court  made  was  an  implied  revbcathn* 

Sf.  Jcnkin?'      4.  The  award  in  this  case  was  neither  certain^  mutual^. 

Y.La-w.         nor  JinaL     It  could  be  2/>u^«^0m/^/{/ by  referring  to  odier 

testimony  of  a  parol  and  disputable  nature.     It  was  not 

mutual}  for,  while  it  went  to  esublish  the  defendant s  claim 

to  a  credit,  it  did  not  settle  the  amount  of  the  pUantiJP^ 

account.     Neither  was  \x  final;  for  it  did  not  dispose  of  die 

suit  at  all,  nor  settle  the  question  of  costs*    Besides,  the 

testimony  of  one  of  the  arbitrators  proved  that  they  re* 

ceived  the  illegal  testimony  of  Stevens^  which  might  have 

influenced  one  of  them,  if  it  did  not  the  oihen 

Botts^  for  the  appellee.  It  may  be  coUected  from  die  re- 
cord, that  all  the  tesdmcmy,  except  that  relative  to  d»e 
award,  was  introduced  by  the  plaintiff.  Suppose,  there- 
fore, the  defendant's  evidence  nothingj  as  he  daninred^ 
yet  the  contradictory  facts  disclosed  in  die  plaintiff's  cvi« 
dence  were  sufficient  to  destroy  it.  Probably  the  onfy  wit* 
nesses  who  knew  of  his  claim  were  those  who  also  luiew  ef 
its  being  satisfied  by  die  transfer  of  Halt's  bond. 

It  is  said  not  to  be  sufficient  for  a  demurrant  to  demur . 
in  the  forms  usuaBy  practised,  but  he  must  **  distinctly  adU 
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init  upo^  the  record  every  fact  and  every  conclusion  which     Mahch. 
the  evidence  offered  conckices  to  prove  !'*    This  doctrine  is       ***^* 
indeed  Liid  down  in  the  single  case  of  Gibson  &  Johnson  v. 
Hynter^{a)  but  is  not  conformaUe  to  the  practice  of  this 
country.    In  Knox  v.  GarUmd^ih)  Hyers  v.  Green^{c)  Hyers 


v.  Woody{d)  and  Biggers   \.  Alderson^{e)  the  demurrers  mack.  isr. 
contained  a  statement  of  all  the  evidence  on  both  sides,  and  «^|,  '^  ^^^^ 
CQttdnded  without  any  distinct  admission  by  the  defendants.  ^1  ^^'^  ^^^' 
The  counsel  observed,  in  the  last  mentioned  case,  "  that  (^  '  ^^^  ^ 
h/  a  denuurer  to  evidence  the  defendant  not  only  admits 
the  £icts  stated,  but  every  rational  inference  which  a  Jury 
might  deduce  from  them  ;^*  and  this  appears  to  be  the  cor- 
rect doctrine,  that  such  is  the  effect  and  construction  of  the 
demurrer,  willK>ut  any  distinct  admission.     Whether  the 
pcactiice  should  be  one  way  or  the  other,  nught  appear  a 
xoatter  of  no  importance ;  but  the  inconvenience  of  esta- 
faiithifig  the  rule  contended  for  goes  to  the  total  destruction 
of  d^smurrers  to  er>idence.     How  b  it  possible  for  the  de>- 
nmrrant  to  fix  on  the  inferences  which  might  be  drawn 
from  the  evidence?  But  thb,  in  iact,  is  the  province  of  the 
Courts  acconUng  to  the  case  of  Stephens  v.  White.{f)  (/)  2  Wash, 

The  effect  of  the  demurrer  then  being  that  the  defendant 
impSedly  admits  the  truth  of  the  plaintiff's  evidence,  it  only 
fidlowa  diat  he  admits  it  such  as  it  isf  but  here  the  plain- 
tiff's own  evidence  was  contradictory,  and  therefore  the 
Court  could  infer  nothing  from  it  in  his  favour. 

On  the  meritSy  he  was  not  entitled  to  a  judgment;  for  it 
is  not  at  present  proved  that  Holt  was  retdly  insolvent^  and 
Hdrrisots  ought  not  to  hold  the  bond  against  hiniy  and  yet 
conae  upon  Brock;  neither  is  Brock  responsiUe  for  any 
Inud  committed  fay  Steven^  without  his  privity. 

I  adnsit  tiie  {dea  erf"  ^  arbitrament  and  award,"  in  so  many 
wt^fds^  waa  bad ;  but  it  gave  the  plaintiff  notice  that  the 
defcndnnt  kttended  to  rdy  upcm  an  awardy  and  was,  there- 
(bre^  sufficient  to  let  it  in  upon  the  plea  of  fi^;i  assumpsit ^  as 
where  4iere  are  bed  eounts  and  good  counts  in  the  same  dc- 
cVursilion,  evidi^ce  ilifly  be  received  upon  the  good  counts 
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MARCB,    of  fects  of  which  the  defeDdant  had  notice  by  the  bad 
*  counts,  the  great  object  being  to  prevent  surprise,  bv  giving 

notice  of  the  cause  of  action,  or  ground  of  defence,  ^  the 
case  may  be.(«) 

-"^ But,   if  the  award  was  not  admissible,  the  objection, 

180.   Overton  should  have  been  taken  by  bill  of  exceptions.    The  evidence 
HudMit  ^     would  certainly  have  been  proper  by  consent  of  parries ; 
and  the  plaintiflF's  not  excepting  was  equivalent  to  a  con- 
sent on  his  part. 

Mr.  Munford  contends  that,  since  the  award  was  made 
.  after  the  action  brought^  it  should  have  been  specially  plead- 
ed.    But  the  same  objection  was  taken  and  overruled  in 
(^)  e  Wath.  TurbervtUe  v.  SelfJJb)    The  award  does  not  make  the  pay- 
^^'  ment,  but  ascertains  that  dicre  was  a  payment  before  the 

^o)  ihid.72,    suit.(c)    It  may  be  considered  as  an  indirea  agreement  of 
the  parties  to  the  fisicts  stated  therein. 

If  the  failure  to  make  the  rule  of  Court  was  a  revoca^ 
tion^  I  wish  the  counsel  had  fixed  the  time  when  it  was  to 
be  considered  as  such.  But,  in  fact,  the  submission  was 
never  revoked ;  for  both  parties  attended  with  their  wit- 
nesses, and  acquiesced  in  the  authority  of  the  arbitrators^ 
Their  award  might  and  ought  to  have  been  made  the  judg- 
ment of  the  Court ;  the  going  on  afterwards  to  triad  by  Jury 
was  an  error  favourable  to  the  plaintiflF,  and  not  a  subject  of 
complaint  on  his  part. 

Taking  the  submission  and  award  together,  eviery  rea^- 
sonable  degree  of  certainty  is  attained.  The  statute  of 
jeofails  applies  to  awards  by  analogy ;  but  it  is  not  neces- 
sary here,  for  no  other  controversy  between  the  parties  is 
stated,  and  no  other  debt  appears  but  that  for  which  the 
suit  was  depending  ;  and,  as  to«the  supposed  ilkgoHty^  the 
JS  *  ^°'^'  ^^^^  °^  Pleasants,  Shore  £s?  Co.  and  Anderson  v.  Soss^Qcf) 
shews  that  an  award  b  not  to  be  impeached  on  the  ground 
of  a  mistake  in  law  or  fact,  upon  affidctoits  to  prove  it,  but 
only  where  such  mistake  appears  upon  the  face  of  tho^ 
award. 

4 
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Mun/ord,  in  reply,  said,  he  did  not  mean  to  contend  that    March, 


tiR  express  admission  of  the  truth  of  the  plaintiff's  evidence 
was  necessary  in  the  demurrer.  An  implkd  admission 
trould  equally  answer  the  purpose ;  but  such  admission 
ctmnot  be  implied  where  the  defendant  introduces  evidence 
to  contradict  that  of  the  plaintifF. 

In  this  case,  what  testimony  was  produced  on  each  side 
does  not  distinctly  appear  in  exjery  part  of  the  demurrer  » 
but,  at  any  rate,  the  award,  and  the  witness  in  support  of 
it^  went  to  contradict  the  plaintiff's  evidence.  On  his  part, 
the  justice  of  his  claim  originally  had  been  fully  proved. 
Thomas  Woodroof^  {the  only  witnesswho  said  that  he  had  taken 
HoWs  bond  in  satisfaction)  had  been  completely  discredited 
by  William  Shelton.  The  circumstances  proved  by  other 
witnesses,  particularly  that  after  presenting  the  bond  to 
HokioT  payment,  the  plaintiff  immediately  returned  to  Ste^ 
vensj  and  wished  him  to  take  it  back; -that,  some  time  af- 
terwards, he  applied  to  the  said  Stevens^  and  said  he  must 
assign  it  to  him ;  that  Ho/t  was  believed  by  many  to  be  in- 
solvent at  the  time  of  the  trade,  and  that  Stevens  himself 
believed  him  to  be  so,  but  told  the  plaintiff  he  expected  he 
would  get  the  money  upon  application;  were  amply  suffi- 
cient to  authorize  the  Jury  to  conclude,  either  that  the 
plaintiff  had  not  in  fact  received  the  bond  as  satisfaction^ 
or  that  the  trade  was  not  binding  upon  him,  being  annulled 
and  rendered  void^by  the  fraud;  yet  the  award  declared 
that  the  said  bond  was  received  in  payment^  and  ought  to  go 
(without  recourse)  to  the  extinguishment  of  the  said  debt  / 
This  was  certahily  declaring  that  no  fraud  existed,  and  con- 
tradicting the  whole  current  of  testimony  on  the  part  of  the 
plaintiff.  The  ^ury^  therefore,  and  not  the  Court,  ought 
to  have  weighed  the  award  compared  with  the  other  testi- 
mony, and  determined  which  should  preponderate. 

The  doctrine  diat  the  defendant  may,  in  every  case, 
by  means  of  a  demurrer,  submit  his  evidence  contradicting 
that  of  the  plmntiff,  to  the  Court,  instead  of  the  fury, 
^  goes  to  the  total  destruction  of  the  trial  by  Jnry,''  and 
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MARcrf,  would^^n  practice,  be  intolerably  brassing  and  oppres- 
sive. It  seems  clear,  therefore,  that  in  this  case  the  plain- 
tiiF  should  not  have  been  compelled  to  join  in  demurrer. 

As  to  the  meritSy  the  question  whether  Bolt  was  really 
— — —  insolvent  or  not,  was  proper  for  the  consideration  of  the 
Jury;  but  that  question,  through  the  defendant's  fault, 
having  been  w^-ested  from  the  jfury  to  the  Courts  the  latter 
became  competent  to  decide  it  against  him.  The  judg- 
ment, therefore,  should  not  be  disturbed,  especially  as  the 
testimony  was  sufficient  to  justify  the  decision.  ThatBroci 
was  not  responsible  for  the  fraud  committed  by  Stevens^  is 
admitted  ;  but  it  is  equally  certaUi  that  he  cannot  claim  any 
benefit  from  that  fraud. 

Mr.  Botts*s  doctrine  concerning  the  notice  given  by  a  bad 
plea,  and  that  in  consequence  of  such  notice^  evidence  may 
be  received  upon  the  good  plea,  is  truly  ori^nal  and  ex- 
traordinary. I  had  always  understood  the  rule  to  be,  that 
such  evidence  as  goes  to  support  the  ^00^  plea,  or  count,  is 
admissible,  but  none  at  all  in  support  of  the  bad. 

The  plaintiff  has  excepted  to  the  whole  demurrer  to  evi- 
dence, and  of  course  to  the  admissibility  of  the  award  as 
part  thereof.  The  defendant  himself,  by  tendering  the  de- 
murrer, had  taken  it  away  from  the  Jury ;  the  plaintiff, 
therefore,  excepted  in  the  only  way  which  was  left  to  him. 
(a)  «  JVa^h.  In  the  case  of  Turbervilk  v.  Self  (a)  the  award  was  not 
^^'  made  after  the  action  brought j  but  *'  after  the  distress  was 

taken  respecting  accounts  subsisting  between  the  parties 
prior  to  the  distress.^' 

If  the  award  could  have  been  made  the  judgment  of  the 
Court,  why  did  not  the  defendant  bring  it  into  Court,  and 
move  to  have  it  entered  as  such  i  But  the  truth  is,  it  was 
so  vague  and  uncertain  in  not  expressing  the  debt  totwhich' 
it  was  intended  to  apply ;  so  incomplete  in  not  disposing  of 
the  suit  between  the  parties,  that  a  judgment  could  not 
have  been  rendered  upon  it,  even  if  every  other  objection 
had  been  surmounted. 
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Friday y  March  16.    TTie  Judges  pronounced  their  opi-    Mabck, 
ftioas. 


Judge  Tucker.  Upon  the  original  merits  of  this  case, 
ms  disclosed  by  the  facts  stated,  and  admitted  by  the  defend- 
ant in  his  demturer  to  evidence,  I  cannot  entertain  a  doubt. 
It  appears  to  have  been  a  case  of  fraud  and  imposition  on 
Ae  part  of  the  defendant's  agent,  upon  a  poor,  and  probably 
ignorant,  waterman,  to  shuffle  him  out  of  his  well  earned 
wages,  by  palming  upon  him  the  bond  of  a  man  whom,  at 
the  time,  he  believed,  and  probably  knew,  to  be  insolvent ; 
and,  when  applied  to  by  the  plaintiff,  who  had  endeavour-' 
ed  to  obtain  payment  of  the  bond,  to  take  it  back,  he  not 
only  refused  to  do  so,  but  even  went  so  far  as  positively  to 
refuse  to  assign  the  bond  to  the  plaintiff  to  enable  him  to 
faring  suit  upon  it  in  his  own  name.  These  facts,  and  others 
of  the  same  complexion,  are  admitted  by  the  defendant  to 
be  true ;  he  then  exhibits  a  submission  to  arbitration,  by 
the  same  agent  in  his  behalf  and  by  the  plaintiff,  after  the 
suit  was  brought,  (in  which  it  was  mutually  agreed  that  that 
submission  should  be  made  a  rule  of  the  County  Court  of 
Amherst^  and  an  award  made  two  days  after,  by  which  two 
of  the  arbitrators  awarded,  ^  that  the  said  bond  was  re- 
ceived by  the  plaintiff  in  payment,  and  ought  to  go  without 
recourse  to  the  extinguishment  of  the  debt."  Why  this 
submission  was  not  made  a  rule  of  Amherst  Court,  pur- 
suant to  tfic  terms  thereof,  does  not  appeal*.  The  plaintiff 
refused  to  j<Mn  in  the  demurrer  to  evidence  until  overruled 
by  the  Court.  The  Jury  assigned  damages  conditionally, 
and  the  County  Court  gave  judgment  in  favour  of  the  plain- 
tiff; but  that  judgment  was  reversed  by  the  District  Court, 
becauft  the  County  Court  refused  to  consider  the  award 
snade  between  the  parties  as  final  and  conclusive. 

It  was  admitted  by  the  appellee's  counsel,  that  the  words 
^  arbitrament  mid aivardy^  pleaded  by  the  defendant  in  so 
many  words,  were  a  mere  nullity,  and  must  be  disregarded; 
Toi.r.  B 
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March,     ^^  that  the  cause  is  to  be  considered  as  having  been  tried 
on  the  plea  of  non  assumpsit  only.     It  is  an  invariable  rule* 
that  every  defence  which  cannot  be  specially  pleaded,  may 
be  given  in  evidence,  upon  the  general  issue,  upon  the  trial ; 

-^ but  a  submission  to  arbitration  and  an  award  might  be  so 

pleaded :  of  this  the  defendant  was  apprized,  and  probably 
considered  the  evidence  offet*ed  as  stricdy  within  the  issue 
joined.  He  is  expressly  stated  to  have  had  no  personal 
agency,  and  no  knowledge  of  the  transactions  of  his  agent, 
as  above  stated.  Here,  then,  are  two  innocent  persons  cm- 
broiled  in  a  lawsuit  by  the  misconduct  of  the  ageat  of  one 
of  them.  A  Court  of  Equity,  with  all  necessary  parties 
before  it,  would  probably  find  no  difficulty  in  adjusting  mat- 
ters properly.  But  we  are  now  in  a  Court  of  Law,  and 
must  endeavour  to  do  justice,  as  far  as  the  nature  of  the 
case  will  permit,  between  the  parties. 

According  to  the  rules  of  Courts  of  Law,  the  only  issue 
which  the  Jury  were  sworn  to  try,  was  upon  the  plea  of 
non  assumpsit f  upon  that  issue  evidence  of  a  subimssion  to 
arbitration,  and  an  award  made,  was  not  admissible,  be- 
cause that  matter  might  have  been  specially  (beaded,  and 
ought  more  especially  to  have  been  so  pleaded,  because 
both  the  submission  and  award  were  made  after  suit 
brought ;  whereas  the  plea  of  non  assumpsit  refers  to  the 
original  ground  and  cause  of  action.  If  the  Jury  had  ren- 
dered a  verdict  for  the  defendant  upon  this  evidence,  and 
it  had  appeared  upon  the  record  that  they  did  so,  it  would 
Woih.  ^^^^  ^^^  error.(«)    Would  a  judgment  by  the  Court,  upon 

*i8i.    Jjee  T.   a  demurrer  to  evidence,  have  been  more  lecal  or  conclusive 

Taptcott.  ,       ,  , 

in  favour  of  the  party  offering  improper  evidence,  than  the 
verdict  of  a  Jury  ?  I  conceive  not ;  for  the  Court,  in  this 
instance,  are  merMy  substituted  for  the  Jury,  as  triors  of 
the  facts  relevant  to  the  issue  joined ;  and  if  it  shall  appear 
ihat  they  may  have  been  influenced  by  improper  testimony, 
their  judgment,  (like  the  verdict  of  the  Jury,)  if  mfavaw 
of  the  party  offering  the  evidence,  ought  to  be  set  aside ; 
otherwise,  if  it  be  against  that  evidence;  for,  then^  it  is  clear 
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Ac  evidence  has  not  had  any  undue  influence.     The  judg-     March, 


ment  of  the  County  Court  was  not  influenced  by  this  im- 
proper evidence ;  it  was,  therefore,  I  think,  correct;  and, 
cona^quently,  the  judgment  of  the  District  Court  reversing 
that  judgment  ought  itself  to  be  reversed,  and  that  of  the  ' 
County  Court  affirmed. 

Judge  KoAME.  In  this  case,  (as  it  appears  upon  the  de- 
murrer to  evidence,)  the  plaindflF  having  established  his 
debt,  evidence  was  given,  on  the  part  of  the  defendant,  of 
a  conversation  and  transaction  which  is  relied  on,  in  bar,  as 
an  accord  and  satisfaction.  This  was  proved  by  one  wit- 
ness only,  who  said  he  was  present  at  the  time  of  the  trans- 
action aforesaid,  and  heard  the  whok  of  the  conversation^  in 
which,  it  was  further  proved  by  him,  the  appellant  agreed 
to  take  Holfs  note  in  payment.  This  testimony  was  met  by 
testimony  on  the  part  of  the  appellant,  stating  an  after  ac- 
knowledgment on  the  part  of  the  said  witness,  (Woodroofy) 
that  he  was  vort  present  during  the  whole  time  of  the  trans- 
action aforesaid ;  which  testimony  is  in  conflict  with  the 
former,  and  goes  direcdy  to  impeach  the  credibility  of  this 
witness,  adduced  on  the  part  of  the  appellee.  The  appellee 
demurred  to  the  evidence,  (the  whole  evidence  on  both 
sides  being  stated,)  and  the  appellant  was  ruled  to  join  in 
the  demurrer,  although  he  objected  thereto.  It  is  true,  the 
deinurrer  does  not  state  explicitly  what  evidence  \f^ks  given 
on  the  part  of  the  appellant  and  appellee  respectively  ;  but 
I  infer  it,  as  aforesaid,  from  the  nature  and  effect  of  the 
testimony. 

In  a  demurrer  to  evidence  it  has  been  decided  that  the 
whole  evidence  must  be  stated,  and  thereupon  the  judg- 
ment of"  the  Court  is  to  be  pronounced:  the  question, 
therefore,  becomes  important,  whether,  in  the  case  before 
us,  the  Court  rightly  ruled  the  appellant  to  join  in  demur- 
rer. It  b  admitted  that  a  discretion  in  this  respect  exists 
-with  the  Court,  at  least  in  cases  depending  on  loose  or  con- 
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tradictory  testimony ;  and  it  remains  to  be  inquired,  whe- 
ther that  discretion  was  rightly  exercised  in  the  present  in?- 
stance.     The  appellee's  testimony  is  (as  aforesaid)  contra- 
dictory to,  and  in  conflict  with,  that  of  the  appellant.    Jt  is 
true,  it  is  not  opposed  to  the  testimony  originally  adduced  by 
him,  but  to  that  which  came  out  in  the  replication^  if  I  may 
be  permitted  so  to  express  myself;  but,  on  principle,  tlu^ 
can  make  no  difference,  as  all  the  testimony  was  given  an- 
terior to  the  exhibition  of  the  demurrer.     If  the  right  of 
the  appellee  in  this  case  to  compel  his  adversary  lo  join  in 
demurrer  be  absolute^  what  is  it  but  to  give  credit  to  his 
own  witness,  or,  at  least,  to  carry  his  credibility  to  be  ad-  ■ 
judged  of  by  an  improper  tribunal?  as  the  jfury^  and  not 
the  Courts  are  the  proper  and  exclusive  judges  of  credibi- 
lity.    Under  that  idea,    a  defendant  (and,  e  conversOy  a 
plaintiff)  might  ensure  success  in  all  cases  by  bringing  a 
proffigate  witness  to  oppose  the  plaintiff's  demand,  and 
then  instantly  conferring  credit  on  him  by  demurring  to 
the  plaintiff's  testimony,  and  compelling  him  to  join  in  de- 
murrer ;  and,  in  general  cases,  the  plaintiff  nnght  not  be 
so  fortunate  as  the  present  plaintiff,  in  having  confronting 
testimony  to  exhibit.     This  would  be  intolerable  in  its  con- 
sequences; and  this  consideration  would  undoubtedly  af- 
ford a  good  reason  with  the  Court  for  refusing  to  a>mpel 
the  plaintiff  to  join  in  demurrer. 

In  5  ^ac.  467.  (GwiU.  cd.)  it  is  said,  that  "  if  it  b«  al- 
leged by  one  party  that  there  is  such  a  writ,  and  denied  by 
the  other,  and  thereupon  diere  is  a  demurrer  to  evidence, 
no  judgment  can  be  given,"  (and  therefore  I  infer  the  ad- 
verse party  should  not  be  compelled  to  join,)  "  for  the  be- 
ing or.  not  being  such  a  writ,  is  a  fact  which  a  jfury  ahoi^ 
determine  ;  but  in  such  case  the  writ  should  be  admiltedUel 
quely  and  then  its  ejici  should  be  adjudged  by  the  Court," 
This  case  seems  analogous  to  the  one  before  us.  With  re- 
spect to  the  difficulty,  stated  by  Mr.  Botts^  as  to  the  impos- 
sibility of  the  demurrant's  knowing  what  inferences  do 
enst,  and  are  therefore  to  be  admitted,  I  should  be  satisfied 
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when  opposed  to  the  testiniODy  of  die  party  demur- 


vcd  to,  (whidi  he  may  do  in  general  terms^)  the  drawing  of 
the  proper  inferences  be  left  to  the  Court*  It  is  only  sub- 
sta&oe  that  I  am  inquest  of,  and  that  is  entirely  attained,  if 
mf  construction,  while  it  does  not  confer  on  the  Court  the 
province  of  judging  of  credibility^  does  nol  take  from  it  the 
power  of  inferring  the  fiicts  admitted  to  be  true. 

As  die  County  Court,  therefore,  compelled  the  appellant 
to  join  in  demurrer  in  this  case,  without  an  explicit  admis- 
sion, on  the  part  of  the  appellee,  of  the  truth  of  bis  (the  ap- 
pellanti's)  testimony,  so  far  as  it  conflicted  with  his  own ;  or, 
which  is  the  same  thing,  without  a  waiver  of  his  own  con- 
flicting testimony,  I  am  of  opinion  that  their  judgment  was 
erroneous.  As,  however,  the  first  opinion  of  the  County 
Court,  compelling  the  plaintiff  to  join  in  demurrer,  was  fa- 
vourable to  the  appellee^  though  erroneous,  and  as  their 
jS/uz/judgment  on  the  demurrer  would  have  been  a  fortiori 
for  the  appellant  J  if  the  appellee's  conflicting  testimony  had 
been  excluded,  and  would,  in  that  case,  have  been  altoge- 
ther correct,  I  see  no  reason  for  disturbing  that  judgment. 
It  is,  however,  the  reversing  judgment  of  the  District 
Court  vdiich  the  appellant  complains  of.  That  judgment  is 
erroneous  in  considering  the  award  stated  in  the  demurrer 
^  final  and  conclusive.  That  award  was  not  proper  evi- 
dence on  the  plea  of  non  assumpsit.  My  opinion,  there- 
f<Sre,  is  to  reverse  the  judgment  of  the  Dbtrict  Court, 
and  permit  that  of  the  County  Court,  in  favour  of  the  ap- 
pellant, (although  erroneous  as  aforesaid,)  to  stand,  for  the 
reasons  just  mentioned,  especially  as  the  justice  of  the  case 
is  entirely  in  favour  of  the  appellant,  and  he  has  idready 
beep  compelled  to  encounter  so  much  litigation. 

Judge  FLfiHiNG.  It  appears  to  me  that  the  County 
Court  of  Amherst  erred  in  compelling  the  plaintiff  to  join 
in  die  demurrer  to  evidence,  and  also  in  permitting  the 
award,  made  pendente  litej  to  go  in  evidence  to  the  Jury 
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on  the  issue  joined  on  the  plea  of  non  aBsumpstt;  but,  the 
judgment  in  that  Court  being  in  favour  of  the  appellant 
here,  he  has  no  cause  of  complaint  on  that  account ;  and» 
as  it  appears  from  the  evidence  that  a  most  palpable  fraud 
was  practised  on  him  by  Stevens^  the  storekeeper  and  agent 
of  the  appellee^  the  merits  of  the  cause  are  clearly  in  hia 
favour.  I  therefore  concur  in  the  opinion  that  the  judg« 
mentof  the  District  Court  be  reversed,  and  that  of  the 
County  Court  affirmed,  which  is  the  unanimous  opinion  of 
the  Courtf 
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>  Blair  against  Owlcs. 


a  to^tTen^  NANCT  OWLE  and  Betsy  Owle,  infants,  by  Banid 
prope^Wn^  Vondewall,  their  guardian  and  next  friend,  brought  suit  in 
i^r.  ^"rrel  ^'^  Superior  Court  of  Chancery  for  the  Richmond  District 
eeivcdbyhim  against  ^i//iam  Pr/ctf,  administrator  with  the  will  annexed 

at   emy    Ume  *^  ^  r>     •  •         i 

before  the  ex-  of  Charks  Priccy  deceased,  Archibald  Bkur  and  others*^ 
lotrv^ance.  Stating  in  their  bill,  that  Charles  Price^  their  father,  made 
^  A  pur-  ^^  l^st  will  and  testament,  dated  the  18th  of  June,  1797, 
S^JTw '  J'^n  ^^  recorded  the  3d  of  July  ensuing,  in  which  he  cx;. 
b^***^S^-  P*"^*^^^  ^**  desire  that  "  twenty  pounds  per  year  should  be 
ing   prevent-  raised  out  of  the  schooner  Virgima.  and  paid  for  their  sup- 

ed  the  lawful  .  ,  , 

claimant  from  port  SO  long  as  the  Said  schooner  should  last,  and  that  they 
benefit  there-  should  have  the  privilege  of  getting  firewood  off  the  land 

of,  ibpersoii' 
ally  liable,  in 
equity,  to  the  full  value. 

3.  In  such  ease,  tlie  purchaser,  or  the  property^  may  be  made  liable^  in  the  Jtrtt  in- 
stance^  at  the  election  of  the  pUiotiff. 

4.  In  a  suit  in  equity  by  tlie  claimant  of  an  encumbrance  against  a  vendSf^  having  notio^y 
a  |>erson  who  joined  the  vendor  in  the  deed,  for  the  purpose  of  relinquishing  a  coUaterqi 
claim,  need  not  be  a  party. 

5.  A  purchasing  agent  is  a^  competent  witness  to  prove  that  his  principal  had  notice  of  an 
encumbrance,  notwithstanding  such  agent  joined  in  a  deed  conveying  the  property  to  the 
principal  free  from  the  claim  of  any  person  whatsoever;  for  the  vendor  himseltraay  be  p^^r- 
chasingagent  for  the  vendee^  Am  a/i>poiitrmtfn//  and  the  vendee,  by  C9nttitnHng  him  kH 
c^ent,  makes  him  a  competent  witness  to  prove  the  notice. 
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•that  ht  bought  of  Barret  Price's  estate,  for  ten  years  to  March, 
come;^  that,  sood  after  the  death  of  the  testator;  William 
Priccy  administrator  with  the  will  annexed,  sold  his  inte- 
rest in  the  schooner,  subject  to  the  encumbrance  upon  it,  to 
Richard  Thompson;  who j  thereupon,  paid  the  twenty  pounds 
per  annum  for  four  years,  but  afterwards  (having  sold  the 
schooner  to  James  Brotmi)  refused  to  make  any  farther 
payments;  that  the  executors  of  Barret  Price  (as  the  com- 
plainants believed)  executed  a  deed  for  the  said  land  to 
Charles  Price,  in  his  life-time,  but  the  deed  was  not  re- 
corded ;  that  the  said  administrator  possessed  himself  of 
the  said  deed,  and  then  sold  the  said  land  to  Archibald 
Blair,  who  knew  of  the  said  last  will  and  testament;  that, 
as  the  testator  had  four  sons  and  daughters,  the  said  Wil* 
Ham  (as  one  of  ^  them)  owned  but  a  fourth  part  of  the  said 
land ;  that  it  was  agreed  on  between  the  said  William  Price 
and  the  said  Archibald  Blair,  that  the  deed  which  had  been 
executed  by  the  executors  of  Barret  Price  to  the  said 
Charles  Price,  should  be  returned  to  the  said  executors, 
and  that  they  should  execute  a  new  deed  to  the  said  Blair; 
which  the  complainants  believed  was  done  to  exclude  them 
from  the  benefit  of  cutting  firewood  from  the  said  land,  of 
which  the  said  Archibald  Blair,  after  the  execution  of  the 
last-mentioned  deed,  deprived  them.  They  therefore 
]»ayed  relief  in  equity,  against  the  said  Archibald  Blair 
personally,  or  otherwise,  as  the  Court  should  think  proper. 
As  to  all  the  defendants,  except  Archibald  Blair,  the 
suit  remains  undecided  in  the  Court  of  Chancery.  He,  by 
his  answer,  admitted  that  he  requested  a  friend  (whose 
name  he  did  not  mention)  to  bid  for.the  land  (being  fifty 
acres,  near  Scuffletcrwn)  in  his  behalf;  and  that  it  was  struck 
out  to  him,  as  the  last  bidder^  for  sixty  pounds  ;  but  aver- 
red '*  that,  at  the  time  oi purchase,  he  knew  of  no  encum- 
brsmce  that  the  said  land  was  under  whatsoever.''  He  far- 
ther stated  "  that,  some  time  after  he  had  purchased,  Da- 
niel Vandewall  mentioned  to  him  that  the  said  land  was  iin- 
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der  an  encumbrance,  by  the  wHI^of  the  late  Charks  Prke^ « 
to  furnish  firewood  for  a  certain^number  of  years  to  certain 
persons ;  that  he  was  surprised  at  %he  information,  having 
no  knowledge  that  the  said  Charks  Price  had  ever  any 
claim  to  the  said  land ;  but,  upon  finding  there  was  such  a 
willj  he  applied  to  WiUiam  Price^  executor  of  Barret  Price^ 
(who  sold  the  landy)  for  an  explanation  concerning  the  said 
will;  when  the  said  WiUiam  Price  informed  him  that  the 
said  Charles  Price  had  no  right  to  make  such  a  will ;  that 
there  had  been  a  kind  of  a  bargain  with  thci  said  Charles 
Price  for  the  land,  but  that  the  said  Charles  had  never  com- 
plied with  the  terms  thereof;  and  the  deed  passed  to  him 
was  incomplete,  having  only  two  witnesses,  and  had  never 
been  recorded ;  but  that,  as  farther  security  and  satisfaction 
to  the  respondent,  WiUiam  Price,  executor,  and  one  of  the 
children  of  the  said  Charles  Price  would  join  in  the  convey- 
ance to  him  of  the  said  fifty  acres;  which  he  accordingly 
did.  The  respondent  denied  that  he  had  any  other  know* 
ledge  of  the  plaintiffs'  equity  than  above  stated,  and  there- 
fore pleaded  that  he  was  an  innocent  purchaser  without  no* 
iice,  for  a  valuable  consideration  actually  paid ;''  insisting, 
^'  that,  if  the  plaintiffs  were  entitled  to  any  compensation, 
they  ought  to  recover  it  of  those  who  sold,  and  not  of  him 
who  had  thus  innocently  acquired  the  land.'' 

Annexed  to  this  answer,  and  prayed  to  be  taken  as  part 
thereof,  was  the  deed  mentioned  therein  from  William 
Price,  the  elder,  executor  of  Barret  Price,  and  WiUiam 
Price,  the  younger,  "executor,"  and  one  of  the  children  of 
Charles  Price,  dated  the  12tji  of  April,  1798 ;  in  which 
they,  "  for  the  consideration  of  sixty  pounds,  one  half  to 
them  in  hand  paid,  and  the  other  being  secured  to  be  paid,*^ 
(without  specifying  by  whom  the  public  sale  had  been  made,) 
jointly  conveyed  the  said  land  to  Archibald  Blair,  *^free 
from  the  claims  of  all  persons  whatsoever*^ 

The  answer  of  William  Price,  jun#  (among  other  things,) 
alleged,  "  that  he  knew  nothing  of  the  execution  of  the 
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deed  supposed  to  have  been  made  by  the  executor  of  Bar* 
ret  Pricc^  and  required  that  the  plainti&  should  produce 
procrf"  of  all  matters  appertabing  thereto ;  that  the  com- 
platnants  were  not  bom  in  wedlock;  and  that  the  land  sold 
to  Archibald  Blair  was  sold  after  public  notice  given  by  the  ' 
crier  of  the  encumbrance  of  the  firewood  mentioned  in  tho 
bilL'» 

The  deposition  of  WiUiam  Price^  the  elder,  (executor  of 
Barret  Pricey)  stated,  **  that  he  was  present  when  the  land 
was  offered  for  sale  by  the  administrator  of  Charles  Pricty 
and  heard  the  crier  proclaim  that  there  was  an  encumbrance 
of  ten  years*  firewood  on  the  said  land  ;  that  he  became  the 
purchaser  thereof  in  behalf  of  Archibald  Blair;  that,  on  the 
day  the  same  was  to  be  sold,  he  called  on  Mr.  Blair ^  agree* 
able  to  his  request,  and  informed  him  the  said  land  was  to 
be  sold  onder  the  encumbrance  before  mentioned;  that 
Mr.  Biair  informed  him  it  was  not  in  his  power  to  attend 
die  sale,  but  signified  his  desire  to  become  the  purchaser, 
and  requested  him  to  purchase  on  his  behalf,  limiting  him 
as  to  the  price ;  that  he  accordingly  attended  the  sale,  and, 
die  land  being  struck  off  within  the  price  limited,  became 
the  purchaser,  for  Mr.  Blair^  as  before  stated." 

On  the  2l8t  of  September ^  1807,  the  Judge  of  the  Su- 
perior Court  of  Chancery  directed  an  issue  to  be  tried  at 
the  bar  of  the  said  Court,  on  the  10th  day  of  the  then 
next  term,  ^^  to  ascertain  the  value  of  firewood  which  the 
plaintifls  were  at  liberty  to  get  upon  the  land  in  the  bill 
mentioned,  for  ten  years  from  the  death  of  the  testator.'* 
A  Jury  was  accordmgly  empannelled,  and  returned  a  ver- 
dict, **  that  the  said  firewood  was  worth  22  dollars  an- 
Bmlly,"  amounting  in  all  to  220  dollars  for  ten  years  ;  and 
the  Court  decreed^  that  the  said  Archibald  Blair  was  liable 
for  the  value,  as  fixed  by  the  Jury,  for  9  years  and  4 
months,  and  that  he  should  pay  to  the  plaintiffs  205  dollars 
and  32  cents,  the  value  of  the  said  firewood,  for  the  time  last 
mentioned^  according  to  the  verdict.  From  that  decree, 
Vol*.  I.  F 
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March,     Archibald  Blair  appealed,  and,  on  the  petition  of  the  ap« 
s^^-'^r^    pellees  addressed  to  this  Court,  the  ^pcal  was  taken  \xp 

Blair       out  of  Its  tum  on  the  docket* 

T. 

Owlet. 

'  Williams^   for  the  appellapt,  contended,  1.  That  Bidr 

had  no  notice  at  the  tiftie  of  the  purchase.  His  answer, 
positively  denying  such  notice,  is  contradicted  by  one  de*> 
position  only,  which  (being  that  of  one  of  the  bargainors) 
ought  not  to  have  been  admitted  as  evidence* 

2.  The  notice  given  him  by  VandewaU^  coming  from  a 
(e)  Suffden^   Stranger  to  the  contract,  ought  not  to  affect  him.(a)    When 

he  made  inquiry  into  the  subject,  William  Price^  sen*  who 
had  sold  him  the  land,  denied  the  right  of  Charles  Price  to 
devise  or  encumber  it ;  but,  for  his  satisfaction,  procured 
William  Price^  jun.  the  administrator,  to  join  in  the  deed, 
in  which  they  convey  the  land  ^^  free  from  the  claim  of  all 
persons  whatsoever .^^  If,  then,  he  were  considered  as  a 
purchaser  with  notice,  the  two  Prices  were  bound  to  make 
good  the  tide  to  him.     Therefore, 

3.  William  Price ^  sen.  executor  of  Barret  Price^  ought 
Ui)  See  1  to  have  been  a  parQr  to  the  suit,(()  and  he  and  Wiiliam 
^tk!'sL^'   ^  Priccj  JUTU  administrator  of  Charks  Brice^  should  have 

been  decreed  to  pay  the  money,  to  prevent  circuity  of  ac- 
tion and  future  litigation;  and  according  to   the  rule  of 
equity  that  the  Court  should  make  him  pay  that  ought  to  ^ 
(e)  Mitf.  lU.  pay.(c)     So,  in  a  bill  against  a  devisee^  you  must  make  the 
(«/)  1  nviea^  heir  a  party,  upon  the  same  principle.(^     If,  however,  I 
Wad^  ^  ^'  should  be  mistaken  in  this, 

4.  The  decree  should  not  have  been  against  Blair  per^ 
sonally^  but  against  the  land  in  his  hands ;  for,  perhaps,  the 
landmaynotbe  worth  the  money.  A  purchaser  with  no* 
tlce  is  not  personally  bound,  but  the  land  is  bound ;  and 
en  that  principle  the  decree  must  be  reversed. 

Warden^  contra.  The  will  of  Charles  Price^  recorded 
eight  months  before  the  purchase,  was  sufficient  notice  to" 
^  the  world  of  ^he  encymbrance,  and  especially  to  Blair ^ 


tn  the  S4M  Year  of  the  ConmunrweaUh*  43 

Vho  bought,  of  William  Price^  the  administrator  with  the    MAmcn. 
will  annexed,  and  could  not  make  out  his  title  without  re- 
ferring to  the  will ;  for,  where  a  purchaser  cannot  make  out 
kis  tide  but  by  a  deed  which  leads  him  to  another  import- 
ant  fect^  he  must  be  considered  conusant  of  it;  for  it  is       " 
crassa  negUgentla  that  he  sought  not  after  it.(a)     The  de«  {a)  \  Pvwefl 
positioa  of  William  FricCj  sen.  was  admissible,  because,  455.   2  Chan, 
although  he  joined  in  the  deed,  the  .land  was  not  in  fact  f/^  ^'9,  ^ 
purchased  of  himy   but  of    the  administrator  of  Charles  ^JJ^^^  ^' 
Priccy  (as  the  same  deposition  proves,)  and  he  was  Blcdr^s 
agent  in  bidding  for  it*     A  circumstance  in  the  answer 
shews  diis :  Blair  says,  that  he  purchased  by  a  friend, 
taking  care  not  to  mei^don  his  name ;  now  William  Price^ 
sen.  comes  forward,  and  says  he  was  that  friend. 

JDanlel  Vandewall  was  not  a  stranger ^  but  guardian  of 
the  claimants;  the  notice  from  him  was  therefore  good  1 
for,  though  after  the  purchase ^  it  was  before  the  deed  was 
made^  and  that  is  enough. 

Nicholas^  on  the  same  side.  The  answer  does  not /^j»* 
tivekf  deny  notice;  but  rather  admits  it  by  the  evasive  mode 
of  denial,  containing  a  negative  pregnant.  The  notice  to 
William  Price^  sen.  by  the  crier  at  the  sale,  being  to  Blair^s 
agenty  was  sufficient  to  bind  him.(6)  U)    Sugden^ 

As  to  the  question  oi parties;  I  admit  that  aD  parties  we-namteV"^r* 
cessary  to  the  decision  qf  the  question  should  be  before  the  •'"^•'^'*««' ' 
Court,  but  not  persoiis  eventually  or  remotely  interested,  or 
against  whom  the  defendant  can  only  have  a  claim  founded 
on  his  having  been  compelled  to  pay  the  money.  If  any 
person  set  up  a  claim  to  this  land,  such  person  ought  to  be 
a  party ;  but  the  circumstance  that  the  defendant  took  a 
writing  of  indemnification  from  William  Price^  sen.  does 
not  render  it  necessary  to  make  him  a  party. 

AVith  respect  to  the  object  of  the  decree;  Blair j  being  a 
purchaser  with  notice,  ought  to  be  considered  as  personally 
liable,  at  the  election  of  the  plaintiffs ;  and,  in  case  of  his 
fTMbUitu^  (which  b  not  pretended,)  the  land  should  be  lia- 
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March,     bk.     The  decree  is  not  indeed  in  this  formi  but,  bein|^ 
^^*^        substantial/y  correct,  ought  to  be  affirmed. 

Saturday y  March  17 •    The  Judges  ptxmounced  their 

opinions. 

Judge  Tucker*  From  the  state  of  facts  contained  in 
the  answer  of  the  defendant,  Mr.  Blairy  in  the  original 
suit,  I  think  he  was  clearly  a  purchaser  with  full  notice  of 
the  defendant's  claim  to  the  right  of  firewood  from  the  land 
which  he  purchased.  This  notice  he  had  before  a  convey- 
ance was  mad€  to  him ;  and,  irom  the  conveyance  itself,  it 
appears  that  he  paid  only  half  the  purchase-money  at  that 
time,  giving  security  for  the  payment  of  the  other  half  at 
a  future  day.  This  brings  the  case  fully  within  the  autho* 
Sities  cited  in  2  Fonb.  b.  2.  c.  6.  s.  2.  n.  (i),  s.  Z.  n.  (m),  b. 
3.  c.  3.S.  1.  n.  (^). 

I  am  therefore  of  >>pinion  that  the  decree  should  be  afi. 
firmed. 

Judge  KoANE.  I  am  of  opinion  that  the  decree  should 
be  affirmed*  It  was  objected,  that  the  executor  of  Barret 
Price  should  have  been  a  party ;  but,  from  facts  disclosed 
in  the  answer  of  Blair  himself,  as  well  as  from  other  testi- 
mony j  it  appears  clearly  diat  he  was  a  purchaser  with  notice 
of  this  encumturance.  I  shoiild  have  had  doubts  whether  the 
lien  should  not  have  been  confined  to  the  land,  had  it  not 
appeared  that  Blair  refused  to  give  the  plaintiffs  permis-^ 
sion  to  enjoy  the  benefit  of  the  firewood. 

Judge  Fleming.  There  appears  to  have  been  sufficient 
notice,  without  recurring  to  the  answer  of  Blair.  It  is 
the  unanimous  opinion  of  the  Court,  that  the  decree  be 

AFFIRMED. 
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Ward  against  Johnston.  X^^^te! 

THIS  was  an  action  of  covenant j  brought  by  jfames  ,  '*  ^*",]^'*""' 
Johnston  against  William  Lonp  and  William  Wardy  in  the  ^'f^O  »•«»  on  « 
County  Court  of  Greenbrier*  The  declaration  charged  Utemi  condi- 
**  that,  whereas  the  defendants,  on  the  30th  day  of  Sep'  be  do  stipuia- 
temher^  in  the  year  1794,  at  the  County  aforesaid,  cove^^^]  ^\^^^^^ 
nanted  to  and  with  the  said  plaintiff,  under  the  penalty  of  "^^^^  % 
four  hundred  pounds,  to  which  they  signed  their  names  jjjj[j[^]^  ^J^jl^ 
and  affixed  their  seals,  in  the  words  and  figures  following,  breach  a<sign- 

"    e<i    thnuld   be 

to  wit :  The  condition  of  this  obligation  is  such,  that  the  failing  to 
whereas  the  above-mentioned  William  Long  hath  this  day  ^^butlwh^^ 
bargained  with  and  sold  unto  the  above-mentioned  Jamet  jron^i,**euher 
Johnston^  a  certain  tract  of  land,  lying  in  die  County  of  ^j^^**'  ^^^ 
Greenbrier,  on  the  waters  of  Culbertson^s  CreeL  formerly  5^'*'"K  **>  P*^^' 
known  by"  the  name  of  Murphtfs  Place,  containing  three  tUtion  m«y  he 
hundred  and  sixty-four  acres,  more  or  less ;  if,  therefore,  the  breach*' 
the  above  bound  William  Long  and  William  Ward^  his  secu-  9.  a  co.o. 
rityj  doth  make  unto  the  said  James  Johnston,  his  heirs,  Idl^**  g„i"  ^^. 
executors  or  assigns,  a  clear  deed  in  fee-simple  to  the  said  J^™*  (ihou'll 
tract  of  land,  at  or  before  the  next  Mau  Court  held  for  d«««ribe(i  as  a 

•^  tecurittf)     be 

considered  as 
ttifndaiin^  tor  the  performanee  of  the  oonditioii ;  the  words  facin]^  **  if  the  abore  bound  L.. 
tod  /f .  hu  ieeorhyy  shall,  {cc.  then  this  obligation  to  be  Toid/'  &co. 

3.  Where  two  defendants  have  appeared  and  pleaded,  an  entry  in  the  record  "  that  Uit 
partie9  came,^  See.  and  the  defendant  L.  acknowledged  the  plaintiflT's  action,  and  thererurc 
judgment  i^inft  the  soul  ikfendantt"  must  be  understood  as  a  judgment  against  both  Od 
Ukc  confessiOB  of  one,  and  tlicrefore  eiTOneous. 

4.  In  rererainr  the  judgment  for  that  error,  the  Court  ought  to  direct  the  proper  jndj; 
ment  to  be  entered  against  the  defendant  vho  confcfsed,  U9  well  at  further  pruecedings 
against  the  other. 

5.  In  aneh  ease,  the  phiin  tiff  having,  after  the  judgment,  moved  for  permission  to  procen} 
against  the  security ;  and  it  appearing,  by  a  bill  of  exceptions  on  this  motion,  that  thr 
judgment  had  been  confeased  by  vii-tue  of  an  agreement  (to  which  the  tiecitritif  was  not  u 
psrtv)  that  a  rtay  of  execution  ahoitld  he  aUeraed  the  principal i  the  Court,  in  reversing: 
the  rodgment,  ooght  to  have  given  the  security  leave  to  plead  ptUt  darrein  continuancr  . 
aU  the  proceedings  having  been  brought  up  by  a  writ  of  auperoedeat, 

6.  iSpDfra/ judgments  and  orders,  relating'  to  each  other,  may  be  brought  up  Ut  onr  v  ri- 
of  oi^feroedeae f  provided  the  whole  be  efficiently  described,  as  intended  xo  be  coni|.t< 
Ucndcd  therein. 

7.  QH4tre,  whether  a  »ecf/nV^  is  exonerated  at  law,  or  in  equity ^  by  tlie  plainliff'a  ac 
teptiog  a  confession  of  judgment  from  the  principal,  and  granting  him  a  stay  of  execution 
by  an  agreement  to  which  the  security  was  not  a  parrk'  ^ 
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Greenbrier  pounty,  then  this  obligation  to  be  void,  other* 
wise  to  remain  in  full  force  and  virtue,  which  obligation  is 
here  shewn  to  the  Court ;  and  the  plaintiff  in  fact  saith, 
that  the  said  defendants,  although  often  required,  did  not, 
on  or  before  the  May  Court  thereafter  the  date  aforesaid, 
nor  at  any  time,  make  and  deliver  a  deed  to  the  plaintiff  as 
therein  mentioned,  but  the  same  he  hath  and  still  do  refuse 
to  make,  to  the  damage  of  the  plaintiff,  four  hundred 
pounds,  and  therefore  he  sues/' 

The  bond  exhibited  was  in  the  usual  form  of  b,  joint  and 
several  bond,  with  a  condition  corresponding  with  that  set 
forth  in  the  declaration,  except  that  a  proviso  was  added 
in  these  words ;  ^^  provided  that,  if  default  be  made  by  the 
said  Longy  the  smd  jfohnston  doth  agree  to  take  the  sum  of 
two  hundred  pounds  like  money  as  aforesaid,  with  lawfid 
interest  from  this  date.'' 

The  defendants  jointly  pleaded  "  conditions  performed i*^  ' 
but,  afterwards,  **  at  a  Court  held  on  the  31st  of  August^ 
1797 1  came  the  parties  by  their  attorneys,  and  the  defendant 
Longy  acknowledgeth  the  plaintiff^s  action.  Therefore,  it 
is  considered  by  the  Court,  that  the  plaintiff  recover  against 
the  said  defendants,  trwo  hundred  pounds^  the  debt  in  the 
declaration  mentioned^  with  interest  from  the  30th  of  Sep- 
tember^  1794,  and  his  costs,"  &c.  Execution  issued  on  this 
judgment  against  both  defendants  ;  and,  while  it  was  in  the 
Sheriff's  hands,  to  wit,  on  the  30th  of  May^  1798,  the 
County  Court,  on  the  motion  of  Ward^  quashed  the  exe- 
cution as  to  hinii  leaving  it  to  have  its  effect  against 
Long.  The  next  day  two  motions  were  made  by  the  plain- 
tiff; first,  that  the  order  of  the  precedmg  day,  quashing  so 
much  of  the  execution  as  related  to  William  Ward^  be  re- 
scinded ;  and,  (this  being  refused  by  the  Court,)  secondly, 
*^  to  revive  the  proceedings  as  to  the  other  defendant  ;'^ 
both  which  motions  were  overruled  with  costs,  and  exhi. 
bited  by  a  bill  of  exceptions.  On  the  same  day  last  men- 
tioned,  the  plaintiff  farther  moved  the  Court  '*  to  enable 
him  to  proceed  to  judgment  against  Ward;  it  appearing 
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the  cause  as  to  him  had  lean  dormant;'*^  whereupon  a  writ-    Ma^ch, 
ten  agreement,  under  the  hands  and  seals  of  the  defendant 
Long  and  the  plaintiffs  dated  August  28,  1797,  was  pro- 
duced by  Ward;  according  to  which  Long  was  to   appear 
"at  Greenbrier s  August  quarterly  term,  1797,  and  confess 
judgment  in  the  action  of  debt  brought  against  him  by 
James  Johnston;  execution  was  to  be  staid  until  the  Febru- 
ary Greenbrier  Courts  1798,  at  which  time  Long  was  to 
have  his  option  either  to  pay  the  principal  and  interest  men* 
tioned  in  the  bond^  or  make  an  ample  and  indefeasible  title  to 
the  land  therein  contemplated:  if  he  took  his  option  to  make 
the  title,  he  was  still  to  pay  the  whole  interest  due  on  the 
bond.^'     A. further  agreement  (also  under  seal)  was   en- 
dorsed, that   William   Ward^  the  Go-ot>ligor'  in   the  bond 
mentiooed,  was  not  to  be  affected  by  the  within  agreement. ** 
But  Ward  was  not  a  party  to  either  of  those  agreements. 
The  plaintiff  objected  to  the  introduction  of  this  paper,  ^'  as 
any  thing  whereby  the  opinion  of  the  Court  should  be  af- 
fected :"  but  the  Court  overruled  his  objection  and  motion 
likewise  ;  and  decided  "  that  the  judgment,  as  confessed  by 
Long^  be  fnal  and  conclusive  between  the  parties.*'     The 
plaintiff  likewise  offered  to  shew  **  by  oral  testimony,  that 
the  meaning  of  the  endorsement  on  the  paper  admitted  by 
Ae  Court,  was  not  to  exonerate  William  Ward,  the  security, 
but  to  bar  the  exoneration  of  him:  but  the  Court  were, of 
opinion  that  no  such  oral  testimony  should  be  admitted." 
A  second  bill  of  exceptions  was  filed,  disclosing  these  cir- 
cumstances* 

The  District  Court  (holden  at  the  Sweet  Springs)  granted 
a  supersedeas  to  the  judgment  of  August  31st,  1797;  and, 
on  the  21st  of  October j  1800,  being  of  opinion  *'  that  the 
said  judgment  was  erroneous  in  this,  in  considering  the 
judgment  confessed  by  the  said  William  Long  to  be  final  and 
conclusive  as  to  the  other  defendant  William  Ward^^  rever- 
sed *^  the  said  opinion  and  judgment  of  the  County  Court 
for  costsi^  and  retained  the  cause  to  be  tried  ^^  as  to  the 
litoue  between  the  said  James  Johnston  and  the  defendant 
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William  iVard.^'*  Afterwards,  to  wit,  on  the  27th  of  May^ 
1802,  a  Jury  was  empannelled,  and  returned  a  verdict,  ^^  that 
the  said  William  Long  and  William  WardhsiA  not  performed 
the  conditions  of  their  <:ovenants  in  the  declaration  speci- 
fied ;*'  and  assessed  the  damages  of  the  plaindfTto  276/i  ld«. 
4J.  besides  his  costs.  The  Court  thereupon  entered  judg« 
ment  for  the  plaintiff  "  against  the  said  William  Ward  for 
the  damages  aforesaid,  and  costs;*'  from  which  an  appeal 
was  taken  to  this  Court* 


Wickham^  for  tlie  appellant,  contended,  1.  That,  if  all 
the  proceedings  had  been  regular,  the  judgment  could  not 
be  sustained,  being  a  regular  judgment  in  covenatti;  for 
covenant  will  not  lie  on  the  condition  of  a  bond,  unless  there 
be  an  agreement  in  the  condition  that  it  shall  be  performed. 
Covenant  may  lie  on  a  bond  with  penalty ;  but  the  breach 
assigned  must  be  for  failing  to  pay  the  penalty^  not  for  fail- 
ing to  perform  the  condition*  In  the  condition  of  this  bond 
there  was  no  stipulation  to  do  any  act:  the  obligor  had, 
therefore,  his  election  to  submit  to  the  penalty.  But,  if 
covenant  would  lie,  the  plaintiff  might  lay  damages  as  high 
as  he  pleased,  and  recover  more  than  the  penalty* 

In  this  case,  H^tzrrf  was  only  a  security:  and  it  is  a  settled 
rule  that,  neither  in  law,  or  equity,  can  you  recover  more 
than  the  penalty  from  a  security. 

2.  If   the  judgment  of   August^  .1797,  was  erroneous^ 
Johnston  had  no  right  to  complain,  since  it  was  for  his  be- 
I  V  I  Ci^     nefit.(a)     But  the  judgment  was  clearly  rights  and  entered 
^^*^\nlthrT^  against  Long  only.     The  defendant,  Long^  acknowledged 
\  E^aumn,     the   plaintiH*s  action:  ^^  therefore  judgment  was    entered 
Stitiih  V.  //(ir-  against  the  said  defendants.*'   Hertf  the  word  **  defendcmU^'^ 
evidently  should  have  been  "  defendant.^"*   The  letter  s  may 
bert*jccted  as  surplusage;  and  the  entry  should  be  consider- 
ed as  referring  to  Long  only;  as  in  the  case' of  Moss  v 
Moss's  Executor^  last  term.     At  a  subsequent  day.  Ward 
moved  to  quash  the  execution  as  to  him;  because  the  judg- 
ment was  against  Long  only.    Johnston  so   considered 
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it:  fix*  he  moved  to  be  permitled  further  to  prosecute     March, 
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dgaintt  Word.    The  County  and  Dburict  Courts  bodi  so 
considered  it.     Indeed,  it  was  merety  a  clerical  error  in 
fact^  not  m  Jaw^  and  nught  have  been  corrected  by  a  writ 
of  error  coram  volns.{a)     There  was  then  no  error  in  — — -• 
quashing  the  execution  against  Ward:  it  was  the  du^  of  [31.  ^  G^^ 
the  Court  so  to  do.     Johnston  excepted,  it  is  presumed,  ctdS!"^ 
only  on  the  ground  of  costs:  but  the  Court  has  a  right  to 
awio-d  coats  where  parties  are  heard  in  an  adversary  way 
on  amotion. 

3.  The  County  Court  did  right  in  refusing  to  reinstate 
the  suit,  and  permit  Johnston  to  prosecute  further  against 
Ward.  Judgnsent  being  coi&ased  by  Long^  and  no  pro- 
ceedings against  Ward  for  nine  months,  there  was  a  com* 
plete  ^Sscontinuancej  and  both  parties  were  out  of  Cocut* 
fl^r^wasm  Court  for  the  purpoae  of  moving  to  quash  the 
exectOion^  but  not  as  appearing  to  the  cause»  If  the  Court 
could  reinstate  the  suit  after  mm  months^  th^  might  at  ang 
distance  of  time. 

A  motion  to  reinstate  a  cause  ought  always  to  be  on 
some  fact  dehors  the  record.  Here  there  was  no  hex,  dehors 
the  record  to  authorize  a  reinstatement.  On  the  contrary, 
a  written  agreement  between  the  plaintiff  and  Long  was 
produced,  shewing  that  Ward^  the  security,  ought  to  be  '^ 

eonsidered  as  exonerated.     In  Croughton  v.  Duoal^  3  Callj 
69.  the  authorides  on  this  subject  are  collected  ;(£)   from  m  J^Mfi  t. 
which  it  appears  to  be  the  rule  in  equity,  (and  Courts  of  c/^h!  lo^* 
Law  are  governed  by  the  same  principle,)  that  by  giving  "^^^r/s 
the  principal  further  time  for  payment,  without  the  concur-  ^J^J'f  J!,'"- 
lence  of  the  surety,  the  latter  is  discharged.     The  mouon,  *:'^*   ''^    <^ 
therefore,  was  against  the  justice  of  the  cause  ;  and  Courts  t9<>      St^v, 
of  Common  Law  always  decide  motions  on  principles  of 
moral  right* 

4.  The  judgment  of  the  District  Court  is  altogether  er- 
roneous. The  entry  of  proceedings  is  very  ponfused ;  but 
it  sufficiently  appears  that  the  supersedeas  applied  only  to 
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MARcif,  the  judgment  of  August^  1797  ;(i)  yet  the  Court  reveracd 
the  decision  of  May,  1798.  Thus  the  supersedeas  was  to 
^72(r  judgment^  and  another  was  reversed.  There  is  now 
no  judgment  against  Z.0;2^  upon  which  an  execution  can 
issue;  and  though  the  judgment  was  confessed  in^  him^  the 
'whole  is  saddled  upon  W<ird.(2) 

Wirtj  for  the  appellee,  as  to  the  1st  point,  said,  that  in 
this  case  the  action  of  covfnani  lay ;  and  cited  6  Viner^ 
375.  pi.  6.  381.  pi.  21,  22.  376.  pL  4.  Mr.  Wieiham's 
argument  admits  that  covenant  would  lie  if  the  condition 
contained  an  express  stipulation :  but  from  these  authori- 
ties it  Appears,  that  an  implied  one  will  equally  authorize 
the  action:  and  here  a  stipulation  was  evidently  implied 
that  a  tide  should  be  made  to  the  land,  or,  in  i^se  of  de- 
fault in  that,  the  money  should  be  paid.  Covenant  would 
certamly  lie  against  Long  (the  principal)  upon  this  (wui- 
W)  ^  ^^9  tion;  and  equally  so  against  fVard,  the  security. {a)  The 
justice  of  the  case  can  as  well  be  attained  in  covenant^  as  in 
debt.  Besides,  the  defendants  by  their  plea  sanctioned  the 
action ;  and  it  would  now  be  a  surprise  to  permit  them  to- 
take  advantage  of  this  objection. 

Both  the  defendants  pleaded,  and  issues  were  joined. 
Both  were  then  before  the  Court.    The  word  ?'  defendants^ 


(1)  JVb^e.  The  writ  of  mpertedeaa  deseribed  it  as  *'  ajadgroenl  obtained 
(lie  3l8t  day  oiAuguat^  1797,  bj  tukichjudgment  the  saidCouuty  Court  refused 
to  continue  the  suit  aforesaid  (which  as  to  the  said  William  Ward  had  lain 
dormant)  fbr  furtlier  proceedings,  to  the  inteat  that  the  said  James  Johnston 
might  obuin  judgment  against  him  the  said  WilHam  Ward,  ordered  Uiat 
the  judgment  agf\;nBt  the  said  l.ong'  should  be  Jinal,  and  awarded  the 
said  William  Jjong  and  William  JTar  J  their  co«<«  of  defending  the  motion 
of  the  said  James  Johnston  .*"  thus  blending  tlie  several  decisions,  and  stft^ 
thig  them  all  as  of  August^  1797. 

(«)  J^'ote*  It  appears  fi-om  the  record,  that  the  executioa  (which  issued 
against  Long  and  Ward,  and  was  quashed  as  to  Ward)  was  returned  by  the 
Sheriff  "  stayed  by  order  of  plointif."    The  date  of  riiat  execuiiqn  docs  not 
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it  the  judgment  of    August^   1797,    must,   therefore,  be 

considered  as  applying  to  dot/u    Whenever  a  supersedeas  is 

before  the  Court,  the  whole  case  is  brought  up ;  and  the 

Court  may  look  into  it,  and  reverse  for  any  other  error  as 

'  well  as  for  that  assigned  m  the  petition.     By  some  means, 

the  Clerk  and  Counsel  have  amalgamated  the  proceedings 

of  August,  1797,  and  May,   1798.     The   District  Court 

seenas  to  have  considered  them  as  the  same ;  but  reversed 

die  judgment  of  May^  1798,  which  ought  to  be  reversed. 

If  the  Coidt  was  right  in  considering  the  two  judgments 

as  connected  together,  and  substantially  the  same,  there  is 

then  no  error  in  the  judgment  of  the  District  Court.     As 

to  Long^  the  judgment  of  the  County  Court  is  in  full  force. 

The  proceedings  now  in  question  Imve  been  against  Ward 

only. 

As  to  the  point,  whether  Ward,  as  seeurity,  y/zs  exone- 
rated, all  the  cases  cited  were  in  chancery.  There  are  none 
such  at  common  law.  But  if  notice  can  be  taken  of  such  a 
circumstance  in  a  Court  of  Common  Law,  it  must  be  put 
in  issue  by  plea;  not  introduced  by  motion.  Besides,  the 
cases  all  turn  on  varying  the  contract  to  the  injury  of  the 
security.  A  mere  enlargement  of  time  for  payment  is  not^ 
of  itself,  sufficient ;  but  there  must,  in  addition,  be  some 
strong  circumstances  of  great  hardship:  and  mo  such  cir^^ 
cumstances  exist  in  this  case. 
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Wtckham,  in  reply.  I  admit,  if  the  security  wishes  to 
be  relieved  in  a  Court  of  Common  Law,  it  must  be  by 
plea:  but  here  the  question  occurred  on  the  plaintiff ^s  mo* 
tion,  which  the  Court  was  to  grant,  or  deny,  as  might  be 
etputable.  On  all  extrajudicial  motions,  such  should  be 
the  consideration. 

The  proposition  which  I  lay  down  is,  that  a  security  n 
bound  by  the  terms  of  the  contract,  and  no  other :  if  the 
creditor  thinks  proper,  by  an  agreement  with  the  principal, 
to  vary  those  terras  in  so  material  a  part  as  the  perform- 
ance,  the  security  is  no  longer  bound*    The  cases  cited  by 
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me  are  sot  exactly  the  same  in  all  dieir  ctrcumstaaces ;  but 
tlmprinctple  may  be  extracted  from  them  alL 

Mr*  IVjrt  misapprehended  me  on  die  subject  otcovencntm 
If  a  man  articles  to  perform  covenants,  under  a  penalty,  da« 
mages  may  be  recovered  to  any  Imiount:  but  on  a  bond 
with  a  collateral  condition,  (widiout  any  stipuladon  to  per- 
form the  condition,)  damages  to  the  amount  of  Aepenaltjf 
enly  can  be  recovered*  Is  it  of  no  consequence  to  the  w» 
curity  that  he  sees  the  extent  to  which  he  can  be  bound} 
Debt^  therefore,  {in  which  no  more  dian  the  penalty  can  be 
recovered,)  and  not  covenant  (m  which  the  damages  maf 
exceed  the  penalty,)  was  the  proper  remedy  in  this  case» 

The  declaration  being  bad  in  wiatame^  was  not  cured  by 
the  defendant's  pleading  to  it ;  for,  after  pleading  to  a  bad 
declaration,  you  may  move  in  arrest  of  judgment. 

The  District  Court  erred  in  another  respect.  It  reversed 
and  annulled  the  judgment  against  Long^  but  did  not  di» 
rect  what  judgment  was  to  be  entered  m  lieu  thereof^ 


Saturday^  March  10, 
opinions* 


The  Judges  pronounced  their 


Judge  Tucker*  }•  The  first  point  made  by  Mr#  Wick^ 
ham  was,  that  an  action  of  covenant  will  not  lie  in  this 
case  against  his  client,  War4^  as  he  was  only  a  security^  and 
so  named  in  the  condition  of  the  bond,  given  by  him  and 
Lon^^  the  principal,  fior  making  a  title  to  the  lands  in  ques- 
tion: but  I  think  the  objection  does  not  lie;  for  the  condi* 
tion  is,  that  the  bond  shall  be  void,  if  Long^  and  Ward,  his 
security,  make  unto  the  plaintiff,  or  his  heirs,  &c«  a  clear 
deed  in  fee<-simple  for  the  lands.  Now  Long  and  Ward 
might  have  been  joint-tenants,  or  tenants  in  common,  or 
ccqfKirceners  in  the  land;  in  which  case  both  must  have  join- 
ed in  the  conveyance,  though  one  only  had  sold  to  the 
plaintiff;  and  since  the  condition  imports  that  something 
is  to  be  done  by  both  the  seller  and  the  security,  (and  not 
by  either  of  them  smgly,)  litre  must  suppose  it  was  under* 
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atood  hy  tbe  parties  that  ■omething  was  necessary  to  be     Mabgm» 


dont  by  botlu    Therefore,  an  actu^  of  covenant,  I  con* 
aeive,  welllay  agahut  bo^ 

2.  Anqther  point  was,  Aat  the  plaintifi^  JohruUm^  hav* 
lag  accepted  a  confession  of  Judgment  against  Long^  the 
prindpal,  with  a  stay  of  execution,  the  security  was  there- 
by exonertted.  How  &r  this  may  be  the  case  in  a  Court 
of  JEfuiiy,  it  is  not  for  me  to  say  at  present;  but  at  law^  I 
concur  widi  Mr*  Wirt  that  it  ought  to  have  been  pleaded  as 
a  pk^fuis  darrein  continuance f  which  was  not  dime*  And^ 
if  it  had  been,' I  am  not  prepared  to  say  it  would  have  had  the 
effect  contended  for  by  Mr.  Wtokhamf  but,  upon  this  point, 
I  give  no  opinion;  nor  is  it  necessar)';  since  the  terms  upon 
wluch  the  judgment  was  taken  do  not  iq>pear  upon  the  re* 
oojrd,  at  the  time  of  thejtidgment^  August  31,  1797;  nor  at 
any  dme  before.  And  I  bold  that  aU  that  was  done  in  the 
Coun^  Court  a/2fnsM7r^  forms  no  part  of  the  case ;  the  writ 
of  eupersedtasTtkmxk^  expressly  to  the  judgment  rendered 
on  that  day,  although  the  Clerk  has  confounded  the  judg- 
ment of  that  day,  widi  subsequent  proceedings  six  months 
aften 

The  entry  of  the  judgment  against  both  defendants,  on 
^  confession  of  &ne  only,  was  clearly  erroneous;  and  that 
error  ought  to  have  been  corrected  by  the  District  Court ; 
which,  however,  it  has  omitted  to  do.  It  is  therefore  in- 
cumbent upon  this  Court  to  do  it.  A  majority  of  the 
Court  I  understand  to  be  of  opinion,  that  the  District 
Court  ought  to  have  permitted  the  defendant  to  plead  the 
acceptance  of  a  confession  of  judgment  by  Longy  with  a 
stay  of  execution,  as  a  plea  puis  darrein  continuance.  If 
he  had  offered  to  plead  such  a  plea,  I  should  have  thought 
die  Court  ought  not  to  have  rejected  it;  as  it  might  have 
been  demurred  to,  and  the  question  of  law  would  then 
have  been  brought  regularly  before  the  Court :  but  I  am 
not  prepared  to  say  that  the  Court  erred  in  not  giving  a  peS 
mission  which  does  not  appear  to  have  bten  asked.    I  sub- 
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March,     mit,  howcver,  to  the  opinion  of  the  other  members  of  the 
,,^^^r\^    Court,  as  it  may  be  the  means  of  settling  a  question  of  gc- 
Ward       neral  importance  by  a  solemn  decision  hereafter* 

V. 

Johnston. 

—  Judge  UoANE.  The  proceedings  in  this  case  are  ex- 
tremely loose  and  irregular:  but  it  is  evident,  that  the 
judgment  of  August^  1797,  against  both  defendants  on  the 
confession  of  Long  only^  is  erroneous;  and  so  are  some  of 
the  subsequent  proceedings  of  the  County  Court,  which 
would  neither  permit  the  appellee  to  consider  the  judgment 
of  August^  1797,  as  also  extending  to  Wardy  (and  conse^ 
quently  to  charge  him  by  an  execution,)  nor  permit  him  to 
go  on,  and  get  a  judgment  against  him.  I  consider  all 
these  proceedings  to  have  been  brought  up  by  the  supersc'^ 
deas^  and  that  they  should  be  reversed,  (if  it  be  necessary 
as  to  the  latter^  and  a  judgment  rendered  against  Long 
onfy^  on  his  confession;  retaining  the  cause  also  for  trial 
ag:\inst  Ward  in  the  District  Court.  But,  as  it  judicially 
appeared  to  the  District  Court,  on  the  bill  of  exceptions 
stated  in  the  record,  that  the  judgment  against  Long  was  in 
consequence  of  a  new  agreement  to  which  the  appellant, 
Ward^  was  no  party,  he  ought  to  have  been  permitted  by 
the  District  Court  to  avail  himself  of  that  circumstance,  (if 
it  would  legally  avail  him,)  and  that^  although  the  agree- 
ment,  in  fact,  took  effect  prior  to  the  confession  of  the  judg* 
ment  in  the  County  Court. 

I  am,  therefore,  of  opinion  to  reverse  the  judgment  of 
August  J  1797,  rendered  against  both  defendants;  to  enter 
one  against  Long  pursuant  to  the  agreement  in  his  bond ; 
and  retain  the  cause  for  trial  as  to  Wardj  with  liberty  for 
him  to  change  his  plea,  if  he  thinks  it  necessary. 

Judge  Fleming.  There  is  no  difference  of  opinion  as 
to  the  merits  of  the  case.  One  Judge  only  doubted  whe- 
ther there  was  error  in  not  giving  the  appellant  leave  to 
plead  the  new^  matter  by  way  of  plea  puis  darrein  contint^^ 
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mce0    But  a  majority  of  the  Court  is  in  favour  of  the  fdi-    March, 

•*         "^  1810. 

lowing  judgment. 

The  judgment  of  the  District  Court  of  Mai/  27,  1802, 
is  to  be  reversed.     *'  And  this  Court  is  further  of  opinion, 
that  there  is  no  error  in  so  much  of  the  judgment  of  the  " 
said  District  Court,  rendered  on  the  day  of  October^ 

i800,  as  reverses  the  judgment  of  the  County  Court  of 
Greenbrier  of  the  thirty-first  of  August^  1797,  in  favour  of 
the  said  Johnston  against  William  Long  and  the  said  Ward^ 
and  retains  the  cause  in  the  District  Court  for  a  trial  thereof 
to  be  had  between  the  said  Johnston  and  Ward.  But  a 
msyority  of  this  Court  is  of  opinion,  that  ther«  is  error  in 
die  said  judgment  of  the  District  Court  in  directing  the 
caxjLse  to  be  tried  on  the  issue  already  joined  tt?tween  ^c 
said  parties  in  the  said  County  Court,  without  giving  leave 
to  the  said  Ward  to  plead  any  matter  subsequent  to  the  ori- 
ginal plea,  or  such  other  matters,  in  the  nature  of  a  plea 
puis  darrein  continuance^  as  he  might  be  advised  for  his 
further  defence.  And  this  Court  is  also  of  opinion,  that 
there  is  error  in  the  judgment  of  the  said  District  Court  in 
not  proceeding  to  render  such  judgment  as  the  said  County 
Court  ought  to  have  given  upon  the  confession  of  the  plain- 
tiff's action  in  that  Court  by  the  defendant  Long.  There- 
fore,  it  is  further  considered,  that  the  said  judgment  of  the 
District  Court  of  the  day  of  October ^  1800,  and  also 

that  of  the  County  Court  aforesaid,  be  reversed  and  annul- 
led, and  that  the  said  Johnston  recover  against  the  said 
Ward  Us  costs  in  the  District  Court.  And  further  it  is 
considered,  that  the  said  Johnston  recover  against  the  said 
Long  the  sum  of  two  hundred  pounds,  with  interest  there- 
on at  the  rate  of  five  per  centum  per  annum,  from  the  thir- 
tieth day  of  September^  1794,  the  sum  agreed  on  as  the 
measure  of  damages  between  the  said  Johnston  and  Long^ 
according  to  the  tenor  and  effect  of  the  defendant  Long*s 
bond  to  the  said  Johnston;  also  his  costs  by  him  expended 
in  the  prosecution  of  his  suit  in  the  said  County  Court  an- 
tecedent to  the  confession  of  judgment  by  the  said  William 
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long.  And  it  is  ordered,  that  a  new  trial  be  had  in  die 
cause  between  the  said  Johnston  and  Ward^  with  leave  to 
the  said  Ward  to  plead  any  matter  subsequent  to  the  ori^ 
ginal  plea,  or  such  other  matter  in  the  nature  of  a  plea  pui^ 
darrein  continuance^  as  he  may  be  advised  for  his  further 
defence." 


Tuesday^ 
March  1& 


Digges's  Executor  against  Dunnes  Executor. 


1.  A  judg.  THIS  was  an  action  of  debt  by  Ware^  executor  of 
iT^he  cierk^s  ^^SS^^'*  against  Croxton^  executor  of  Dunn^  in  the  Dia- 
office  of  a    trict  Court  of  Kiftff  and  ^een^  on  a  judgment  of  the 

County  Court  ^  •  f  .     r      . 

oaght  to  be  Couuty  Court  of  Esscx*  The  declaration  set  it  forth  as  a 
the  hut  day  judgment  against  William  Durut,  administrator  of  William 
%edLg  yiwr-  Tbungy  jun.  deceased,  rendered  at  August  quarterly  term, 
bu?'  if  u"be  l^SS,  "  as  by  the  traojicript  of  the  record  and  proceedings 
^JIJ^J'^"  ^  thereof  aforesaid  here  in  Court  produced  manifesdy  ap- 
is  merely  a    pears."    The  defendant  pleaded,  1.  That  he  did  not  detain 

Clerical   irm-    * 

prision,  and  the  debt  in  the  declaration  mentioned ;  d.  No  such  record; 
raendabie.  and,  3.  That  William  Dunn  had  fully  administered*  The 
8.  In  sDoh  plaintiff  joined  issue  to  the  Jirst  plea;  to  the  second  reptied, 
jadKment'^^bc  ^^^  ^tTG  is  such  rccord,  &c.  and  diis  he  is  ready  to  verify 
^''^{^  "^r°  *^  ^  transcript  thereof;  and  he  prays  that  the  said  transcript 
terbj  term,     may  now  here  be  viewed  and  inspected,  whereupon  he 

and  the  Iran-        "^  . 

script  produ-  prays  judgment,  Sec.  and  demurred  to  the  third  plea;  to 
judgment  at  which  demurrer  there  was  no  joinder*  At  a  subsequent 
might  tohav^  District  Court  "  came  the  parties  by  their  attorneys,  and  the 
^^\i'''^^h  ^^^^^  ^^  ^^^^^  County  Court  appeared  in  Court,  and  pro- 
quarieriv  duced  foi*  the  inspection  of  the  Court  the  original  papers 
I  iance  is  im-  filed  in  Easex  Court,  on  which  the  judgment  in  the  decla- 

iniaterial.  ...  •»      « 

ration  is  said  to  be  rendered,  together  with  the  minute  and 
record  books  as  kept  by  the  said  Clerk  of  Essex;  and  the 
Court  havbg  inspected  the  same,  was  of  opinion  that  tberp 
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It  aol  taoy  such  record,  &c«  as  by  the  dedarauon  is  sup«  Makch, 

posed."    Judgment  was  therefore  given  for  the  defendant;  v^^-sr^ 

from  which  the  plaintiff  appealed.  Dig^s 

The  transcript  of  the  record  of  the  County  Court  of      ***. 

-Ewwf,  which  was  ''fkd  in  this  caused'  shewed  that  the  F.lll'cuwr. 

judgment  rendered  there  was  at  Rules  in  the  Clerk's  oflSce,  -^ 

yuiy  22,  1798;  the  defendant  having  failed  to  plead. 

Randolphy  for  the  appellant.  There  was  no  variance  be- • 
tween  the  judgment  declared  upon  and  that  produced.  The 
judgment  being  entered  at  Rules  in  "July^  was  properly 
stated  as  of  the  ensuing  quarterly  term,  at  which  it  might 
have  been  set  aside;  and  such,  I  understand,  is  the  uniform 
practice. 

Wickham^  contra.  The  transcript  said  to  have  been 
fiUd  in  the  cause  is  not  to  be  regarded  as  a  part  of  the  re- 
cord ;  not  having  been  made  so  by  a  bill  of  exceptions* 
That  paper,  then,  being  thrown  out  of  the  case,  there  is 
nothing  to  shew  upon  what  ground  the  Court  decided* 
The  Clerk  of  Essex  produced  the  original  papers,  the  mi- 
nute and  record  books;  and  the  Court,  upon  inspecting 
tboae  documentB,  determined  that,  in  point  of  fact,  there 
was  no  such  record.  To  this  decision  no  exception  was 
taken;  and  therefore  this  Court  should  affirm  it;  upon  the 
princiide  that  every  Court  must  be  presumed  to  have  done 
right  till  the  contrary  appears. 

Randolph^  in  reply.  The  transcript  in  question  was  re- 
gaharfy  incorporated  in  the  proceedings  by  a /^ro/^rf.  A 
bill  of  exceptions  was  therefore  not  necessary. 

Thursday^  March  29.  The  Judges  delivered  their  opi'^ 
niona. 

Judge  Tucker.    Ware^  as  executor  of  Digges^  brought 
sm  action  of  debt  against  Croocton^  executor  of  Durm^  on 
Vol..  f.  H 
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a  judgmeDt  alleged  to  have  been  obtained  by  him  at  a 
quarterly  session  Court,  held  in  the  (Jounty  of  EsseXj  in 
the  month  of  Augtistj  1 788,  against  the  said  During  in  his 
life-time.  The  defendant  pleaded  no  such  record  as  by 
the  declaration  is  supposed.  The  plaintiff  replied  that 
— — —  there  is  such  a  record ;  and  this  he  is  ready  to  verify  by  a 
transcript  of  that  record,  and  prays  that  that  may  be  seen 
and  inspected  by  the  Court :  there  is  no  ^imi/rW  entered  on 
Jthe  part  of  the  defendant.  This,  however,  was  probably 
aided  by  there  being  a  negative  and  affirmative  in  the  plead- 
(a)  I  fVa9h.  *°gs>  ^8  in  the  case  of  Brewer  v.  Tarp/ey.{a)  But,  at  a 
subsequent  day,  "  came  the  parties,  by  their  attorneys,  and 
the  Ckrk  of  Essex  County  Court  appeared  in  Court, 
and  produced  for  the  inspection  of  the  Court  the  original 
papers  filed  in  Essex  Court,  on  which  the  judgment  in  the 
declaration  is  said  to  be  rendered,  together  widi  the  minuSe 
and  record  booksy  as  kept  by  the  said  Clerk  of  Essex,  and 
the  Court  having  inspected  the  same,  was  of  opinion,  that 
there  is  not  any  such  record  as  by  the  declaration  is  sup- 
posed, as  the  defendant  in  pleading  hath  alleged,"  and 
thereupon  gave  judgment  for  the  defendant,  that  the  plain- 
tiff take  nothing  by  his  bill,  &c.  from  which  judgment  there 
is  an  appeal  to  this  Court* 

As  the  plaintiff  did  not  think  proper  to  spread  the  evi- 
dence upon  which  the  Court  grounded  their  decision  upon 
the  record,  this  Court  must  presume  the  judgment  of  the 
Court  pronounced  upon  inspection  of  the  records  of  the 
County  Court  of  Essex  to  be  correct.  But,  were  this 
otherwise,  the  transcript  of  a  record  of  a  judgment  enter- 
ed at  the  Rules  oi  July  (were  it  certain  that  that  entry  was 
a  confirmation  of  a  formal  conditional  order,  which  is  by 
no  means  clear  in  my  opinion)  would  not  verify  a  judg- 
ment had  at  the  succeeding  August  quarterly  term,  as  the 
judgment  stated  in  the  declaration  is  charged  to  have  been. 
For  these  judgments  might  have  been  set  aside  at  the 
succeeding  August  term  by  the  defendant's  appearance,  and 
pleading  to  the  action;  and,  if  it  were  not,  it  was  the  duty 
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of  the  Clerk  to  have  entered  it  as  of  that  term^  pursuant  MAmcH, 
to  the  direction)  of  the  act.(fl)  But  it  stands  in  the  tran-  v^.-^ 
script  inserted  in  this  record,  as  a  judgment  entered  at  the  gj'ffJJ^ 
Rules  in  July^  instead  of  a  judgment  of  the  succeeding  v  ^ 

term.  I  am  therefore  of  opinion  the  judgment  should  be  Eieootor. 
affirmed.  (a)    i    Jtet, 

Code,  e.  6S. 
B.  4S^  and  c. 

Judge  KoANE*  The  declaration  makes  a  profert  of  a 
transcript  of  a  record,  and  proceedings  containing  a  judg' 
ment  rendered  at  the  Ensex  August  quarterly  term ;  and  the 
transcript  filed  in  the  cause  is  to  be  taken  as  that  transcript : 
the  plea  is,  that  there  is  not  any  such  record.  The  plaintiff 
leplies  that  there  is  such  a  record,  which  he  is  ready  to 
verify  by  a  transcript  of  the  record ;  and  prays  that  that 
transcript  may  now  be  viewed  and  inspected  by  the  Court. 

This  would  seem  to  tie  down  the  judgment  of  the  Court 
to  be  pronounced  upon  the  transcript  thus  put  in  issue,  and 
make  the  judgment  of  the  Court  as  given  upon  the  original 
papers    irregular  and  improper.(3)     The  transcript  thus  m  8e«  apoa 
referred  to  exhibits  a  judgment  rendered  at  the  Essex  ui^    ^^JiT^r 
July  Ruks  preceding  the  August  term  stated  in  the  dec)a.  qy!^,^   \ 
ration,  and  corresponding  in  other  respects  with  the  juctg*  ^^  *'*• 
ment  so  stated;  and  the  question  is,  whether  this  record 
sufficient^  corresponds  with  that  steted  in  the  declaration. 
It  was  decided  in  Hunt  v.  Wilkinson^(c)  that  an  office  judg-  u)   %    Can, 
ment  is  not  to  be  considered  as  9l  judgment  till  the  ensuing   *• 
quarterly  term  has  elapsed ;  that  is,  the  operation  of  the 
geners^  law,  upon  a  judgment  given  at  the  Rules  at  a  pre- 
vious term,  makes  it,  in  effect,  to  have  been  given  at  such 
quarterly  term.     But  the  question  still  recurs,'  was  it  ne- 
cessary to  state  all  this,  circuitously,  in  the  declaration ;  or 
would  it  not  suffice  to  take  the  more  direct  course  of  sim- 
ply stating  it  to  be  a  judgment  of  the  quarterly  term?  Un^ 
doubtedly  the  latter  course  is  sufficient:  there  are  many  in- 
stances in  the  law  in  which  it  is  sufficient  to  sUte  the  pur- 
port of  a  deed  or  document  according  to  its  legal  opera- 
tion.     In  the  case  before  us,  there  is  no  variance  betweea 
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the  transcript  declared  on,  and  that  produced  in  evidence, 
that  is  not  cured  and  remedied  by  the  operation  of  a  gene- 
hX  law ;  there  has  httsa  no  omission  in  the  declaration  which 
is  not  justified  on  the  ground  of  avoiding  a  useless  and 
unnecessary  circuity* 

With  respect  to  the  reference  in  the  County  Court 
law,  (a)  it  only  refers  to  the  District  Court  kw  as  to  the 
manner  and  terms  of  setting  aside  office  judgments :  it  does 
not  render  it  indispensable  to  the  validity  of  an  office  judg- 
ment that  it  should  be  entered  by  the  Clerk  a#  of  the  last 
day  of  the  term,  as  is  provided  in  relation  to  judgments  in 
the  District  Courts.  There  is  then  no  misprision  in  not 
having  done  this  in  the  case  before  us;  at  least  none  which 
will  prevent  our  considering  the  judgment  as  being  a  judg- 
ment of  the  August  quarterly  term. 

I  am  therefore  of  opinion  that  the  judgment  of  the 
Court,  on  the  plea  of  nul  tiel  record^  is  erroneous ;  that  it 
ought  to  be  reversed,  and  the  cause  remanded  for  further 
proceedings  as  to  the  two  remaining  pleas« 


Judge  Fleming.  The  only  question  in  this  case  is, 
whether  there  be  a  record  of  such  a  judgment  as  is  stated 
in  the  declaration  ?  The  plaintiff  declared  on  a  judgment 
recovered,  at  a  quarterly  session  Court  holden  in  the 
County  of  Essex j  in  the  month  of  August^  1 T88,  of  Wil' 
Ham  Dunnf  (B.)  administrator,  &c  of  William  Toung^ 
jun.  deceased,  as  well  for  a  debt  of  400/.  specie  currency, 
as  210lb.  of  tobacco,  and  1^.  ^  for  costs.  The  defend* 
ant  pleaded  that  there  is  not  any  such  record  of  the  reco- 
very,""  &c.  as  by  his  dedaratbn  is  above  supposed :  and  the 
plaintiff  replied,  that  there  is  such  record  of  the  recovery 
aforesaid  remaining  in  the  aforesaid  Court  of  Essex 
County,  Sec.  and  prayed  that  the  transcript  of  the  said  re- 
cord might  be  viewed  and  inspected  by  the  Court,  &c. 
And,  at  a  subsequent  day^  in  presence  of  the  parties,  by 
their  attorneys,  the  Clerk  of  Essex  County  Court  appeared 
ID  the  Pistrict  Court  of  King  and  ^een^  where  the  suit 
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was  peodiag,  and  produced,   for  ^  b^dion  of  the    ^f^^^* 
Court,  the  original  papers  filed  in  Essex  Court,  on  which  ^^^y^^^ 
Ae  judgment  in  the  declaration  is  said  to  be  rendered,  to*     ExfSuuir 
getber  with  the  minute  and  record  books,  as  kept  by  the      i>unn>. 
said  Clerk  of  Essex^  which,  to  be  sure,  were  of  equal  va^    Execotor. 
lidity  widi  a  transcript  of  the  record ;  and  the  Court,  hav« 
ing  Inspected  the  same,  was  of  opinion  that  there  was  not 
way  such  record  of  the  recovery  of  the  400^,  21(^  of  to- 
l^acco,  and  Is.  6d.  against  the  said  William  During  as  admi* 
matrator  of  William  Tcung^  deceased,  as  by  the  declaration 
b  supposed,  and  gave  judgment  for  the  defendant*     From 
which  judgment  the  plsdntiff  appealed  to  this  Court.  And  a 
transcript  of  the  record,  inspected  by  the  District  Court, 
and  on  which  judgment  for  the  defendant  was,  in  my  con- 
ception, veiy  improperly  rendered,  is  filed  in  this  cause, 
and  is  now  part  of  the  record  before  the  Court ;  on  in- 
q^ection  whereof  it  appears  that,  at  the  Rules  held  in  the 
Clerk's  office  of  Essex  County,  on  the  22d  day  of  July^ 
1788,  judgment  was  granted  to  the  plaintiff  Robert  ,Ware^ 
against  Wiiliam  Durm^  (B.)  administrator,   &c.  of  William 
Toung'y  deceased,  for  400/.  specie  currency,  for  debt,  and 
SlOlb*  of  tobacco,   and  1^«  6^.  for  costs,   which  is  pre- 
cisely the  amount  of  the  judgment  suted  in  the  declara* 
ticm ;  but  it  is  objected  that  it  is  there  stated  to  have  been 
iiooovered  in  the  month  of  August^  1788,  when  it  appears 
fay  the  record  to  have  been  entered  at  the  Rules  in  the 
mpntb  of  yufy  preceding.    But  let  us  see  what  the  law 
says  on  the  subject.    By  the  act  concerning  County  and 
Corporauon  CourU  of  1792,  c.  27.  s.  29.(a)  it  is  enacted,  (a)    i   itev, 
Aat  !f  here  any  final  judgooent  shall  be  entered  up  in  the    ^  ^  ^'  ^^^ 
office,  &c.  hy  defsuUj  execution  may  issue  thereon,  ajier 
the  next  succeeiSng  quarterly  Courts  unless  the  same  be  set 
aside  during  such  Court,  in  like  manner  as  office  judg* 
menta  in  the  District  Courts  may  be  set  aside.     By  the 
Pistrict  Court  law,  c*  66.  s.  42.(i)  all  judgments  by  de-  {b)   ibid.  p. 
fittlt,  &c«  obtained  in  the  office,  and  not  set  aside  on  some 
day  of  the  next  succeeding  District  Court,  shall  be  entered 
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^is^o"'  *^  ^^  Cfer^,  as  of  the  last  day  of  the  term;  which  judg^ 

\^^v^^/  inents  shall  be  final  in  actions  of  debt  founded  on  any  spe* 

iS^Suor  ^*^^>  ^^^'  ^^  °^^^  '"  writings  &c    By  the  69th  section  of 

▼.  ,  the  County  Court  lazVj  the  proceedings  in  the  said  CourtSi 

ExeenuMT.  in  common  law  cases,  shall,  as  nearly  as  may  be,  conform 


(a)   I    Jfev.  ^  ^^  practice  in  the  District  Courts.(a) 
Code,  p.  9«.        Thjj  judgment,  then,  obtained  at  the  Ruksj  In  the  office 
of  Essex  County,  the  22d  day  of  jfuly^  1788,  ought,  ac- 
,    cording  to  the  directions  of  the  tatv^  to  have  been  entered 
by  the  Clerk,  as  of  the  last  day  of  the  succeeding'  quarterly 
tertHj  which  was  in  August  foUowing ;  because  the  defend- 
ant was  at  liberty,  during  all  that  term,  to  set  the  office 
judgment  aside,  by  pleading  to  issue.    And  the  Clerk,  by 
not  having  so  entered  it,  was  guilty  of  a  misprision^  the 
meaning  of  which  I  take  to  be,  a  mistaie,  an  oversight^  an 
omission^  or  neglect^  in  entering  up  a  record ;  and  the  faff- 
ing, or  neglecting,  to  enter  the  judgment  before  us,  as  of 
the  last  day  of  the  August  quarterly  term^  next  succeeding 
..  the  office  judgment,  was  clearly,  in  my  apprehension,  a 

k  misprision;  and  the  entry  ought  to  have  been  amended, 

agreeably  to  the  directions  of  the  law ;  and,  according  to 
r  the  plain  construction  of  which,  and  to  the  decision  in  the 

I  %,*  (»)«Cfl«»49.  case  of  Hunt  v.  Wilkinson^{b)  the  judgment  was  incom- 
plete, and  in  abeyance,  (nor  could  execution  have  been  had 
thereon,)  until  the  end  of  the  August  quartetly  term  next 
succeeding  the  office  judgment.  The  plaintiff,  then^  ixk 
my  conception,  properly  stated  it,  in  his  declaration,  to 
have  been  a  judgment  recovered  in  the  month  of  August^ 
1788.  I  am  therefore  of  opinion,  that  the  judgment  of  the 
District  Court  is  erroneous,  and  ought  to  be  reversed^  and 
the  cause  remanded  for  fiuther  proceedings. 

By  the  majority  of  the  Court  the  judgment  was  reversed, 
and  the  cause  remanded  for  further  proceedings  on  the  is- 
sue, which  had  not  been  tried,  and  on  the  demurrer,  as  t» 
which  there  was  no  joinder. 
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Maboh, 
1810. 

Chinn  against  Heaie.  'iimrMda^, 

^  March, «. 

THIS  was  a  suit  b  Chancery  brought  io  the  County  |^  ^  i^^^  ^. 
Court  of  Fauquier y  by  William  iSfea&^against  Charles  Chinn^  'SistFml^}^  S 
Rawkigh  Chinn^  and  John  Chinny  execuiors  of  Charles  »  ^PJ^^JJJjy 
Chirm^  deceased*  **  to  eoncain  a 

The  object  of  the  bill  was  to  compel  a  conveyance  of  a  bertfacref,^ 
traa  of  land  sold  to  the  plaintiff  by  the  defendants,  under  uic^Ugor*  tS 
the  will  of  their  testator,  "  as  containing  two  hundred  acres,"  ^l^^^cifi^ 
and  an  additional  conveyance  of  part  of  the  adjoining,  land,  ^^  ^  ™'^' 
(held  by  the  defendant  Charles  Chinn^  to  make  up  a  defi-  ^*^j^^* 
ciency  of  quantity  in  the  said  tract,  according  to  an  alleged  ^  •««*»  den- 
agreement  between  the  defendant^  and  the  plaintiff.  It  uroportioom-* 
ifipeared  from  the  bill,  answer  and  exhibits,  that  the  plaintiff  ^^nS^\ 
held  (by  deed  from  George  Heate^  his  father,  who  bought  of  JSTj^S,  Z 
Rawleigh  Shearman)  two  hundred  acres  of  land  devised  g****  ^^J^ 
to  the  said  Shearman  by  the  will  oiRawkis^h  Chinn,  dccea-  ^«t»      ^'t** 

1         1-    .    •  1.1*  1       1       «        ,.  r  ...       lawful ifiterett 

sed;  adjommg  to  which  lay  the  land  sold  as  aforesaid  by  from  the  time 
the  defendants  to  the  plaintiff;  being  other  two  hundred  i^M^?  ^^ 
acres  devised  by  the  same  will  to  Bryan  Stott,  under  whom  2.  An  answer 
the  testator  of  the  defendants  claimed*  The  several  devises  5L!l  *?/.  fif 
to  Rawleigh  Shearman  and  Bryan  Stott  were  of  so  many  ^^JI^'T^**?*' 
acres  of  land  out  of  a  larger  tract  in  Prince  William  •«*«  »>e«ng  in 
Ooan^,  ^afterwards  Fauquier^  and  not  by  metes  and  bounds.  pUunttf) 
The  plaintiff  contended  that  Shearman^s  land  was  laido^kln  m  thdr 
for  km  (after  Rawleigh  ChinrCs  death)  in  a  manner  corrc-{*^^itJJJJ^' 
spondbg  with  certain  lines  represented  in  a  plat  and  cer- 1"*^^®  ^j?*^ 
ti£cate  of  survey  m^de  by  a  certain  James  Routt  by  order  •*'[^^  ***• 
of  the  Covot,  and  in  presence  of  the  parties^  as  the  surveyor  that  tfaey  ai>- 
certified;  (which  order  was  made,  however,  on  the  plaintiff's  counsel    and 

filc4  their  an. 
fwer,  and  no  steps  were  taken  to  eompel  a  farther  ansver  from  Uk^u. 

a.  Where  aplnrntiffsBesinChaneeryfora  conveyance  of  a  specific  tract  of  land,  and 
also  for  a  conveyance  of  other  lands  to  make  up  a  deficiencj  of  quaniitj;  (t*clating  to  which 
4efieMne7  he  prayt  a.dwc^oery/)  bnt,  according  to  die  contract,  ap|»ear8  entitled  to  com- 
pensation in  motteif,  and  not  in  Lands,  the  Court,  ailcr  decreeing  the  first  mentioned  coutav- 
anee,  (the  deAcieney,  and  the  snm  to  be  allowed  for  it,  being  ascertained,)  will  go  on  m 
eree  the  compensation,  wivhont  turning  o^er  the  party  to  a  CJoni't  of  law. 
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>jAmc]i|     motion  before  his  bill  was  fled/)  that  a  certsdn  green  line^ 

.^rv^i,^    E.  F.,  (designated 'in  the  said  plat,)  divided  the  same 

Chitm        from  the  land  devised  to  Bryan  Stott^  wluch  lay  on  the 

rultc.       west  of  that  line,  and  was  bounded  as  described  therein^ 

according  to  which  plat  there  was  a  deficiency  of  quantity 

I  in  the  last-mentioned  tract. 

The  plaintiff  farther  alleged  that  a  private  survey,  by  con- 
sent of  parties,  and  in  their  presence,  was  made  before  he 
gave  his  bond  for  the  purchase-money;  by  which  survey 
the  dividmg  line  was*  run,  nearly,  if  not  entirely,  as  repi«- 
5cnted  by  the  said  green  line  and  letters  £•  F.,  and  (as  he 
*  conceived)  was  settled  without  the  necessity  of  fm^er 
dispute;  but  according  to  that  survey  the  land  fell  short 
^bout  49  acres;  that  he  then  proposed  to  purchase  from  the 
defendants  the  land  which  had  been  devised  to  BrycmStoU^ 
at  20sm  per  acre,  agreeable  to  the  said  private  survey;  to'. 
which  he  was  answered  by  the  defendants  that,  if  he  would 
take  200  hundred  acres  at  that  price,  he  nught  have  it;  and 
the  difference  in  quantity  should  be  made  up  from  die  ad« 
joining  lands. 

The  defendant  Charles  Chirm  in  his  answer  declared  he 
had  understood  that  after  the  death  of  Rawletgh  Chinn  the 
vihxAtfour  hundred  acres  above  mentioned  were  laid  off 
together  in  one  undivided  body ;  that  he  had  never  under- 
stood there  was  any  division  of  the  said  land  between 
Shearman  and  Stott;  that  he  had  searched  several  offices  to 
find  the  said  division,  but  never  could;  that,  in  a  deed  from 
Rawletgh  Dovmman  (who  claimed  under  William  Down* 
man  the  purchaser  from  Stott)  to  Charles  Chinn^  the  defend-^ 
ants'  testator,  the  land  devised  to  Stott  was  particularly 
described;  that  the  boundaries  therein  mentioned  conUuned 
two  hundred  acres,  or  rather  upwards;  and  the  defendant 
supposed,  if  there  ever  was  a  division,  it  must  have  been 
made  according  to  the  lines  described  in  that  deed.  He 
contended  that  the  plaintiff  now  had  the  whole  tide  of 
Shearman  and  Stott;  and  if  there  was  a  deficiency  in  the 
whole  quantity  o{four  hundred  acres,  it  should  be  made  up 
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to  him  out  of  the  residue  of  Xawieig^  ChmtCs  tract,  and 
DOt  out  of  the  estate  of  Charkt  Chinn.     He  denied  that  he 

fever  agreed  to  make  up  any  deficiency  of  the  said  two  htin-       ' ' 

4r^  acres  out  of  his  own  land,  or  any  now  in  his  possession,      it'  *if' 
avtrring  that  the  tx>nd  for  a  conveyance  referred  to  in  the  ^ 

bill^yould  show  what  land  he  was  bound  to  convey;  be- 
yond ivhich,  he  was  advised  he  was  not  bound. 

The  bond  last  mentioned,  dated  September  29th,  1788, 
was  from  Charks  Chinn^  Rowleigh  Chinny  and  John  Chinn  to 
Ae  plaimiif.  They  bound  themselves  **  executors  of  Cha  ^-les 
Chinn^  deoeastd^'*  jointly  and  severally,  in  the  penal  sum  of 
Ive  faondred  pounds;  subject  to  a  condition  reciting  that 
'^  whereas,  at  a  public  s^e  of  the  land  belonging  to  the 
estate  of  'said  Charks  Ckinn^  the  said  William  Ileak 
purchased  a  lot  thereof  containing  two  hundred  acresj 
bring  the  land  which  Charks  Chinn^  deceased,  purchased 
ctf  Rawkigh  Downman^  which  land  had  been  willed  by  Rau'^ 
Ugh  Chinn  to  Bryan  Stott^  and  by  the  said  Stott  sold  to 
WUliam  Dovrnman^  the  said  Heak  having,  of  this  date, 
passed  his  bond  for  two  hundred  pounds,  the  purchase  mo- 
ne)',  now  if  the  above  bound  Charks  Chinn^  Rawkigh 
Qktnn^  jun«,  and  John  Chinn  convey  to  the  said  William 
Heak^  by  good  and  sufficient  deeds  of  conveyance  the 
afoFesaid  land,  to  contain  two  hundred  acres^  whenever  the 
aame  shall  be  required  of  them,  then  the  above  obligation 
to  be  void,"  8cc. 

Before  the  answer  was  filed,- a  decree  mW  was  entered 
against  aUthe  defendants;  and  at  May  Couit,  1796,  (the 
record  says,)  "  came  as  well  the  complainant  by  his  coun« 
^,  as  the  defendantshy  their  counsel,  and  the  said  defendants 
fled  thrir  answer  to  the  bill  aforesaid,  which  said  answer 
IB  in  these  words,  to  wit:  The  answer  of  Charles  Chinn^  one 
of  the  defendants^  to  a  bill  of  complaint  exhibited  against 
him  and  othersj  eixcutors  of  Charks  Chinn^  deceased,  &c.; 
to  which  answer  of  the  said  defendant  the  complainant  re* 
plied  generally,  and  conmiissions  were  awarded  the  parties 
to  take  deposidons." 

Vot.  T.  f 
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"^''''  ^mo.^  Sundry  ddpositioos  were  taken;  partly  for  thtpaxpoat 
of  endeavouring  to  exjdain  the  wriuen  contract,  by  paraltc^ 
timony;  and  partly  relaung  to  the  lines  and  qusintky  of  th| 
"^^-  land  dold.  The  plaintyf,  by  the  deposition  of  a  certtk 
William  Metcalfe  substantially  maintained  bis  allegimi 
concerning  the  private  survey,  made  l^  coiiseat  of  {Mg^iieSy 
in  September^  1788,  the  day  before  the  contract  was  fi^dti- 
ded;  from  which  survey  it  appeared  that,  after  tdfo^g4iim 
the  full  quantity  of  two  hundred  Acres  for  Shearman^  trad, 
there  would  remain  only  146  acres  in  Stotfa  tract. 

The  County  Court,  on  the  STth  of  March^  1798,  decreed 
and  ordered  that  the  compbinant  recover  of  the  defmAmt 
thirty-six  three-fourth  acres  of  land  to  be  laid  off  out  of  Itis 
lands  adjoining  the  complainant,  and  appointed  commisMOil- 
ers  to  lay  off  the  same ;  and,  upon  their  report,  decreed  '  ^  that 
the  defendant  convey  to  the  comphnnant  by  good  and  suf- 
ficient deeds  in  foe-simple  the  lands  and  premises  in  the  U31 
mentioned,  and  in  the  plat  and  survey  also  thentioned,  and 
described  by  the  green  letters  E.  F.,  Sec*,  and  the  lands  de- 
scribed in  a  survey  made  by  Chdrk$  Kemper  in  this  causes^" 
(contaming  thirty-?^ix  three*fourdi  acres)  *^  bearing  dkite  the 
8th  day  of  June^  ^d  referred  to  in  the  report  of  the  coiii- 

^  mbsioners  of  the  sdme  date,  and  diat  they  pay  to  the  com- 

plainant his  costs."  Thts  decree  was  affirmed  by  the 
Superior  Court  of  Chancery  for  the  Rkhniond  District  m 
May^  1804;  upon  an  appeal  taken  (as  the  Cletk  stated  in 
thv-  anscript  of  the  record)  by  the  defstukmis;  but  upon 
bond  and  security  given  by  Charles  Chitm  only;  from 
which  decree  of  affirmance  the  ^  afpeSanU*^  appeakd  to 
this  court. 

*  IV'clhamy  for  the  appellants.    We  contend  there  was  no 

dividing  line;  and  that  ^^a/e  is  not  entitled  to  knore  tbte 
the  quantity  of  land  found  in  Stottfs  tract.  But  If  be  were, 
the  decree  is  erroneous  in  Having  been  entered  'mgaioat 
one  defendant  only^  and  subjecting  him  to  make  good  .Ihe 
whole  loss.    The  bill  was  taken  tor  confeased  as  lo  att  the 
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dcfendmtB:  the  decree  ni%i  does  not  appear  to  have  been 
aeivpd  i^>oii  aiiy  of  ^m;  and  one  only  murvoertdp  Widi- 
ont  any  refcrence  to  the  nierH9^  the  decree  oog^  therefore 
to  be  reversed.  Bat,  upon  the  merits^  the  plaiotiff  was  en- 
titled to  no  reljef;  at  9sxf  rale,  not  to  the  relief  afibrded ' 
Ittin.  No  9pec^e  tract  of  kmd  was  contracted  to  be  sub- 
fCituted  ior  Static  bod,  in  cme  of  a  deficiency:  the  only 
lemedy  was  by  a  suit  at  common  law  for  damages*  An 
adttempt  is  made  to  set  up  ^  parol  agreement,  (to  make  up 
tbe  deficiency  in  tand,)  which,  by  the  sutute  of  frauds  is 
not  admissible,  unless  some  fraud  or  mistake  had  been 
conlmitted  in  drawing  the  bond.  But  the  bill  does  not 
charge  an  agreement  differing  from  the  bond;  nor,  in  Ucty 
ip  any  such  parol  agreement  proved. 
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JSoM,  for  the  appeBee.  One  executor^  as  t^e  answer 
imports,  answered  for  alL  They  all  appeared  by  counsel, 
and  put  the  fste  of  the  cause  upon  that  answer.(a)  The 
act  fd  co-defeodants  in  recognising  the  answer  of  one^  as 
their  own,  makes  it  obligatory  upon  Uiem^^) 

The  statute  of  frauds  has  notlung  to  do  with  this  case. 
The  appellee  relies  <m  the  writUn  contract;  and  that  stipu- 
hies  for  two  hundred  acres,  but  do^s  not  qieation  haw  the 
deficiency  is  to  be  made  up.  In  such  cases,  it  should  be  in 
idnd,  |f  possible;  for  this  is  most  consonant  to  justice,  and 
tbe  intention  of  the  parttes.(c) 

As  to  the  pretence  that  no  dividing  line  existed,  and  that, 
in  fact,  dicife  wasno  deficiency;  the  testimony  sufficiendy 
refutes  it.  Could  it  have  entered  into  the  minds  of  the 
parties  that  one  was  selling,  and  the  other  buying,  ^  undu 
vided  portion  of  the  estate  i 

Widhanty  In  i«ply»  The  answer  itself  is  in  terms 
that  ol  erne  dcfendapt  only.  The  Court  must,  therefore, 
noderstand  the  expression  in  the  record  that  it  was  the  an- 
9wer  of  **  <Ar  defendantSy'^  as  a  clerical  error. 

Tlnj  pulbQrities  referred  to  by  Mr-  Botts  have  no  appli* 


(a)  I  Waah- 
S79.  Baimett 
a  Woolfolk  w. 

qukaru  2   /T. 

Pollard    ▼. 

CartwHght. 

i7S.Freelandt 
*.  MoyaU, 


(c)  Qwmm/t. 
Wnodlkf.StH. 

u  M.   tra. 
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^Ya*^*     cation.     The  case  firom  Washington  was  of -one  defendant 

\„g^i-v-iw    coming  in,  and  joining  in  defence.  In  Pollards.  Cat^righti 

Ciimii       the  husband's  answer  was  received  for  himself  and  wifirt 

Ikuk,       and  in  Freefcmds  v.  Royal/  the  answer  of  one  joint  partner 

~    **  in  the  name  of  both^'*  was  deemed  sufficient. 

^  But,  whether  the  answer  was  that  of  all  the   defendants, 

or  of  one  only^  the  decree  was  wrong;  being  against  the  landd 

of  Charles  Chinn  individually;  andiiot  against  the  lands  of 

the  estate.     If  4t  was  the  answer  of  one  defendant  only^ 

then  the  decree  was  erroneous,  because  the  others  were  not 

before  the  Court.     If  it  was  the   answer  of  «//,  then  the 

decree  was  erroneous,  because  one  only  was  decreed   to 

make  satisfaction. 

Equity  does  not  require  compensation  in  land.  Other 
land  might  be  worth  morey  or  might  be  worth  less.  The 
contract  was,  that  this  tract  contained  two  hundred  acres. 
Therefore,  in  case  of  deficiency,  compensation  in  damages 
should  be  made. 

Wednesday y  March  14.*  The  Judges  pronounced  .their 
opinions. 

,  Judge  Tucker.  Charles  Chinn^  by  his  last  will  and  tes- 
tament, (whereof  he  appointed  his  sot\s  Charles  Chinnj  R. 
Chinn  ind  John  Chinn^  his  executors,  all  of  whom  quali* 
fied,)  directed  all  his  lands  in  the  Counties  of  Lowdon  and 
Fauquier  to  be  sold  by  them.  The  executors,  pursuant 
thereto,  set  up  at  public  sale  a  lot  thereof,  **  containing  two 
hundred  acres,  being  the  lands  which  the  said  Charles  Chinn^ 
deceased,  purchased  of  R.  Downman^  which  land  had  been 
willed  by  R.  Chinn  to  Bryan  Stoit^  and  by  the  said  Stott 
sold  to  William  Dorvnmany  Of  this  lot  the  complainant 
William  Heale  became  the  purchaser,  and  on  the  29th  of 
iSV/'/fmi<fr,  1788,  pnssed  his  bond  for  200/.  the  purchase 
money;  and,  on  the  same  day,  die  executors  above  named  ex» 
ecuted  their  joint  and  several  bond  to  the  said  Heale^  reci« 
ting  the  premises,  with  condition  to  be  void,  •♦  if  the  said 
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executors  should  convey  to  the  said  Heale^  by  good  and  suf-      ^^^^l^^  ^'* 
ficieat  deeds  of  cooveyance,  the  aforesaid  Jaad,  to  contain 
two  hundred  ocrr^,  whenever  they   should  be  thereto  re- 
quired.^    The  UU  is  brought  for  a  conveyance ;  suggests  a 
deficiency  in  the  lot  called  Stotfs  land,  and  requires  that  the   "     ~ 
deficiency  be  made  up  out  of  the  adjacent  lands  of  the  tes-  ^  ^ 

tator.     And  from  an  examination  of  the  condition  of  the  ^^  I 

bond,  as  noticed  above,  the  payment  of  the  full  sum  of  2QOL 
by  the  purchaser,  and  the  acceptance  of  it  by  the  executors, 
I  have  no  doubt  that)  according  to  the  spirit  and  intention 
of  the  Bale,  the  plsuntiffis  entitled  to  have  the  full  quantity 
of  two  hundred  acres  of  land,  if  there  were  so  much  land  in 
Bryan  Stott^s  lot ;  and  if  not,  out  of  any  adjacent  lands  of 
the  testator,  which  were  to  be  sold  pursuant  to  the  directions 
of  his  will.  There  is,  however,  one  or  two  errors  in  the  de- 
cree of  the  County  Court.  First,  either  in  proceeding  to  a 
final  decree  against  all  the  executors  by  whom  the  land  was 
sold,  although  one  only  had  put  in  an  answer,  without  pro- 
ceeding to  take  the  bill  for  confessed  against  the  others,  in  a 
regular  cour8e;(o)  or  secondly,  in  decreeing  the  supposed  dc-  (n^  t  tifn.  ^ 
ficiency  to  be  made  up  by  the  defendant  Charles  Chinri,  who 
akme  had  answered,  out  of  h\s  lands,  instead  of  the  lands 
of  his  testator,  if  any  there  were,  adjoining  Bryan  Stotfs 
lot.  WTiich  of  these  is  the  error  of  the  Court,  and  which 
the  blunder  of  the  Cleri,  it  is  not  easy  to  say.  In  the  case  of 
Frtelands  v.  RoyaU,{b)  one  partner  answered  in  the  name  (j^  f  ftfu.  a 
of  both;  and  the  decree  was  in  favour  of  the  defendants,  not  ""  ''*  ' 
agmnst  diem,  as  it  is  here.  Nor  am  I  perfecdy  satisfied 
with  the  survey  made  in  the  cause,  on  the  motion  of  the 
pUntiff,  before  the  defendants'  appearance,  and  even  before 
die  plaintiff  had  filed  his  bill ;  more  especially  as  there 
seems  to  be  no  reference,  in  that  survey,  to  the  testator's 
tide  deeds ;  in  one  of  which,  (diat  of  September  16,  1772, 
from  R.  Doxvnman  to  Charles  Chmn  the  testator,)  bounda- 
ries are  expressed  to  which  the  survey  before  mentioned 
bears  no  kind  of  relation,  that  I  can  discover;  as  the  answer 
suggests  that  Charles  Chinn  entered  into  possession  and  held 
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^'mo"'  the  land  as  long  as  he  lived,  according  to  those  bounds, 
there  is  at  least  roona  to  doubt  whether  the  survey  made,  on 
the  motion  of  the  complainant,  before  the  defendants  wera 
Hc-^io  Jq  court,  and  even  before  filing  his  bill,  is  altogether  cor- 
rect. I  am  therefore  of  opinion  the  decree  was  erroi;ieou&; 
and  that  the  decree  of  the  Superior  Court  of  Chati^xy,  sd^. 
firming  the  same,  ought  aho  to  be  r^vera^d,  and  the  ^va^ 
remanded  to  that  Court  for  further  proceedings  therein  to 
be  had;  with  directions  to  make  up  the  deficiency  of  tw<)| 
hundred  acres  (if  Bryan  Stotfs  lot  shall  be  found  not  to 
contain  that  quantity)  out  of  the  adjoining  lands  of  the  tcS", 
tator^  if  any  there  be,  to  be  laid  off  in  the  most  convement 
and  equitable  manner ;  but  if  there  be  no  such  lands  adjoin- 
ing  which  remain  unsold  by  the  executors,  that  a  jury  ought 
to  be  empannelled  to  assess  the  complainant's  damages  by 
reason  of  the  deficiency ;  if  it  $hall  appear  that  the  executors 
have,  by  their  own  act,  put  it  out  of  their  power  to  make  up 
that  deficiency,  by  disposing  of  the  adjoining  lands  of  their 
testator:  if,  however,  there  were  no  such  acyoining  lands 
of  their  testator,  in  that  case  the  executors  ought  to  refun^ 
to  the  complainant  a  ratable  proportion  of  the  purchase 
money  paid  by  him,  with  interest  on  the  same  from  the  39th 
of  September  J  f7S8,  the  date  of  his  bond  given  on  that  ac- 
count to  Levin  Powell  a  creditor  of  the  deceased  Oharks 
Chinn^  at  the  request  of  his  executors  and  in  behalf  of  his 
estate. 

Judge  Roane.  The  depositions  in  this  cause,  and  par- 
ticularly that  of  William  Metcalfe  prove  satisfactorily,  tfm 
whatever  uncertainty  or  difference  of  opinion  might  hav^ 
existed  touching  a  line  of  division  between  the  two  tracts  of 
land  in  question,  at  a  prior  time,  the  sam^  wsu  acijusted 
between  the  parties  just  before  the  sale  by  the  executors; 
at  which  time  the  line  was  settled  to  run  as  from  the  green 
letters  E.  F.  on  Routes  survey.  The  residue  of  the  traa 
was  that  sold  by  the  executors  and  purchased  by  the  com- 
plainant.    It  was  sold  by  the  acre;  so  that  if  it  fell  fhort  of 
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'dOO  acres,  the  fmrchaser  was  not  to  give  bis  bond  for  so     Mabch, 
lAuch,  or,  having  given  it,  would  be  entitled  to  an  abate* 


jnem  in  case  of  deficiency.  Thus  the  matter  stood  as  at  the      CiUwi 
time  of  the  sale,  and  independently  of  the  tide-bond  spread      Heaie. 
lipoQ  the  record,  and  the  circumstances,  detailed  by  CoL  — — " 
Powell,  at  the  time  of  entering  into  the  bonds.     It  is  not  ad- 
mitted that  those  circumstances  (taken  even  independently 
^of  the  appellant's  answer,  and  exclusively  of  the  title*bond) 
would  vary  the  result  as  arising  from  that  bond  only.    That 
document,  however,  is  to  be  taken  as  containing  the  final 
Itgreement  of  the  parties,  (whose   previous  conversations 
were  consequendy  merged  therein,)  and  as  shutting  out 
that  uncertainty  and  danger  of  perjury  which  it  was  the  oh- 
ijedt  of  the  act  to  avoid  and  prevent.     That  bond  does  not 
biiid  the  executors  to  convey  200  acres  of  land,  but  merely 
the  lot  of  land,  (which  it  is  also  proved  was  ahne  offered  for 
sale,)    derived  from    B.   Stott^   ^*  containing  200  acres*'' 
Agaifiy  the  bond  stipulates  for  a  conveyance  of  the  ^  afore- 
said land"  {w  e.  Smfi)  "  to  corUmn  200  acres  J"    What  is 
this,  thenf^but  a  representation  in  the  first  case  that  this  lot 
contains  200  acres>  and  in  the  second  instance  (more  parti- 
oulariy)  a  covenant  warranting  it  to  conuin  5K)0  acres  ?  This 
coveoatit'nftakes  the  executors  liable  to  make  the  purchaser 
amends  in  damagee;  but  there  is  no  ^ecific  and  written 
agreement  binding  them  to  convey  any  specific  landf  ulte- 
rior to  that  contained  in  States  tract,  much  less  the  iden- 
tictil  txod  decreed  to  be  conveyed  in  the  case  before  us. 

With  respect  to  the  objection  that  the  decree  in  this  case 
docs  not  extend  to  the  executors  other  than  Charles  Chirm  ; 
it  is  expressly  stated  that  the  defendants  (the  two  omitted 
oties  included)  appeared  by  their  counsel  and  filed  their  an* 
swer ;.  which  answer,  however,  as  set  forth,  is  the  answer  of 
Charles  Chhm^  one  of  the  executors.  Nothing  is  more 
common  or  reasonable,  than  diat  the  answer  of  one  defend- 
ant should  be  adopted  by  another :  if  it  was  done  in  this  in- 
stance, so  as  to  bar  the  plaintiff  of  the  benefit  resulting  from 
the  oath  of  the  other  defendants,  as  he  might  ^ve  objected 
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m^  ^'mo"*  ^^  *^  proceeding,  and  require  an  answer  sanctioned  by 
this  solemnity,  so  he  might  waive  that  right  and  accept  the 
answer  in  question.  This  he  has  done  by  replying  generally, 
setting  the  cause  for  hearing,  taking  depositions,  and  failing 
)to  proceed  against  the  other  defendants  for  not  answeringin 
a  more  partictdar  and  special  manner.  The  plaintiff  has 
proceeded  on  the  maxim  "  quisquis  potest  renunciare  juri 
pro  se  introducto**^  The  case  of  executors j  in  the  present 
instance,  is  stronger  than  that  of  separate  individuals ;  for 
one  executor  is  competent  to  bind  his  testator,  and  nothing 
is  more  common  than  for  one  of  several  executors  to  do  the 
whole  business.  In  the  case,  however,  of  Freelands  v. 
(ji)  2  /fr«.  U  RoyaUy{a)  it  was  held  that  the  answer  of  one  joint  partner 
in  the  name  of  both  should  be  sufficient ;  on  the  ground  of 
the  complainant^s  having  filed  a  general  replication  and  ta- 
ken no  steps  to  compel  an  anstuerfrom  the  other*  That  case 
is,  perhaps,  less  strong  than  the  one  before  us ;  not  only  in 
the  diversity  before  mentioned  between  executors  and  other 
individuals,  but  because,  in  that  case,  we  had  only  the  ipse 
dixit  of  one  partner,  who  styled  himself  the  sole  representa^ 
tive  of  the  firm,  whereas,  in  this  case,  the  residue  of  the  firm 
themselves  (the  other  executors)  have  appeared  by  their  at- 
torney, and  put  in  an  answer  by  adoption.  In  the  case  of 
Freelahds^  there  was  not  only  no  oath,  but  no  answer  for  the 
other  partner;  whereas,  in  this  case,  there  is  an  answer,  but 
the  solemnity  of  an  oath  has  been  dispensed  with  by  the 
plaintiff:  one  circumstance,  however,  is  common  to  both 
cases,  which  was  the  governing  one  in  the  case  of  Freelands: 
and  that  is,  the  acquiescence  of  the  plaintiff.  It  is  true,  in 
^  Freeldnd^  case,  the  junior  Judge  of  this  Court  objected  to 

the  decree  for  want  of  the  answer  of  the  other  partner;  but 
both  the  other  Judges  were  of  a  contrary  opinion,  and  such 
was  the  judgment  of  the  Court ;  and  it  is  remarkable  that 
no  objection  was  taken  to  the  answer  in  that  case,  on  this 
ground,  by  the  able  counsel  concerned  in  it.  It  is,  however, 
not  only  the  spirit  of  this  decision  whidi  governs  me  in  the 
present  case,  but  the  fear  of  overturning  very  many  decrees, 
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and  opening  wide  the  door  of  litigation.  I  believe  that,  un- 
less tlus  objection  is  overruled  in  the  present  instance,  the 
consequences  cannot  be  foreseen  nor  estimated ;  whereas,  if 
any  injury  has  accrued  to  the  plaintiff,  it  has  been  produced 
by  his  own  acts  and  acquiescence. 

My  opinion  is,  that  both  decrees  be  reversed,  and  com- 
pensation made  to  the  appellee,  in  proportion  to  the  quantity 
of  land  deficient,  at  the  rate  of  20^.  per  acre.  It  would  be 
wrong  to  turn  over  the  appellee  to  a  Court  of  law  to  recover 
damages,  because  he  was  competent  to  come  into  equity  to 
pray  a  discovery  ;  and,  being  thercy  that  Court  should  make 
a  final  end  of  the  case,  as  a  certain  criterion  presents  itself 
whereby  that  compensation  can  be  estimated. . 


March, 

1810. 


Chinn 

Y. 

Heale. 


Judge  Fleming.  On  a  critical  inspection  of  this  re« 
cord,  the  merits  of  the  cause  seem  to  be  comprised  within 
a  narrow  compass.  I  put  out  of  view  the  depositions  of 
Wrkh  and  Powell^  which  go  to  prove  a  promise  of  Chinn 
to  make  up  in  land  any  deficiency  there  might  be  in  the  land 
sold  to  Heaky  (as  being  clearly  within  the  statute  of  frauds 
and  perjuries,)  and  confine  myself  to  the  written  covenant, 
as  stated  in  the  condition  of  the  bond  for  conveying  the 
land  to  the  purchaser;  which  was  sold  for  200  acres,  at 
twenty  shillings  per  acre*  Heale^  at  the  time  of  the  pur* 
chase,  had  no  other  land  than  that  called  Stotfs  tract  in  con* 
templation,  nor  any  idea  that  he  had  purchased  any  other 
land;  but  was  doubtful  whether  it  contained  the  quantity 
of  200  acres;  and  refused  to  give  his  bond  until  it  should 
be  ascertained  by  actual  survey.  At  length  on  Healers  ex* 
ecuting  a  bond  for  200/i,  the  purchase  money,  the  execu* 
tors  of  Charles  Chinn  the  elder,  under  whose  will  the  land 
was  sold,  executed  a  bond  to  Heale  in  the  penalty  of  500/. 
•with  a  condition  **  that  they  would  convey  to  the  said  Wm. 
Heaky  by  good  and  sufficient  deeds  of  conveyance,  the 
aforesaid  land,"  (to  wit,  Stotfs  tract,)  and  covenanted 
♦*  that  it  contained  200  acres i^^  but  on  a  survey,  there  ap* 
peared  to  be  a  deficiency,  in  quantity,  of  36  3-4  acres;  for 
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which  Heale  ought  to  have  compensation,  at  the  rate  of 
twenty  shillings  per  acre,  with  interest  from  the  time  hia 
bond  for  the  purchase  money  became  payable*  I  am  there- 
fore of  opinion,  that  the  decree  is  erroneous  in  having  or* 
dered  that  compensation  to  be  made  out  of  the  land  of  the 
defendant  Charks  Chinn^  instead  of  a  compensation  in  mo^ 
ney  pro  ratoj  for  the  deficiency  in  the  quantity  of  land  as 
aforesaid* 

Bemg  doubtful  whether  the  answer  of  Charks  Chinn 
ought  to  be  considered  as  the  answer  of  the  other  defend- 
ants, I  think  it  safest,  and  the  most  regular  proceedbg,  to 
direct  that  it  shall  appear  that  the  decree  nUt  has  been 
served  on  the  other  defendants,  before  a  final  decree. 


The  following  was  entered  as  the  decree  of  the  Court. 


^^  This  Court  is  of  opinion  that  the  said  decree  is  erro* 
neous  in  having  affirmed  the  decree  of  the  County  Court 
of  Fauquier y  rendered  the  28th  day  of  August ^  1798,  in 
which  said  decree  of  the  County  Court  there  is  error  in 
this,  in  affirming  an  interlocutory  decree  of  the  ssud  Court 
passed  the  2rth  day  of  Marchy  17989  in  which  it  is  decreed 
and  ordered  that  the  complainant  recover  against  the  de- 
feadant  {Charks  Chirm)  36  3-4  acres  of  land,  to  be  laid  di 
out  of  his  lands  adjoining  the  complainant,  and  appointing 
commissioners  to  lay  off  the  said  quantity  of  land  accord- 
ingly, and  report  their  proceedings  to  the  Court  for  a  final 
decree:  and  in  having  further  ordered  that  the  said  defend- 
ant convey  to  the  complainant  the  land  described  in  a  sur- 
vey made  by  Charks  Kemper  in  this  cause,  bearing  date 
the  8th  day  of  June^  and  referred  to  in  the  report  of  the 
said  commissioners  of  the  same  date.  And  a  nugority  of 
this  Court  are  further  of  opinion,  that  the  said  Coun^ 
Court  erred  in  proceeding  to  a  final  decree  in  tins  cause 
before  the  decree  rust  had  been  duly  served  on  the  defend- 
ants Raivkigh  Chinn  and  ^ohn  Chinn^  and  a  return  of  the 
^rvic^  thereof  made  to  the  said  Court.     Therefore,  it  is 
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decreed  and  ordered,  that  the  decree  aforesaid  of  the  said 
Superior  Court  of  Chancery  be  reversed  and  annulled,  and 
that  the  appdlee  pay  to  the  appellants  their  costs  by  them 
eiqpended  in  the  prosecution  of  their  appeal  aforesaid  here. 
And  this  Court  proceeding  to  make  such  decree  as  the  said  ' 
Superior  Court  of  Chancery  oi:^;ht  to  have  pronounced,  it 
IS  fiirdler  deoeed  and  ordered,  that  the  decrees  aforesaid 
of  the  said  County  Court  of  the  27th  day  of  Marchy  and 
Ike  Mth  day  of  August j  1798,  be  also  reversed  and  annul- 
led, and  that  the  appellee  pay  to  the  appellants  their  costs 
ky  them  expended  in  the  prosecution  of  their  appeal  in  the 
taid  Superior  Conrt  of  Chancery.  And  it  is  ordered,  that 
die  cttuse  be  remanded  to  the  said  Superior  Court  of  Chan« 
eery  to  be  remitted  to  the  County  Court  aforesaid  for  fur- 
ther ^t>oeeding8  to  be  had  against  the  executors  of  Charks 
Chhm^  deceased,  vho  have  not  answered  the  ccxnplainant'a 
bSl;  and  that,  at  a  final  hearing  of  the  cause,  (unless  the 
executors  shew  good  cause  to  the  contrary,)  a  compensa- 
tion m  money  be  made  to  the  sud  compkunant,  at  the  rate 
of  twenty  shillings  per  acre,  tcx  the  deficiency  of  36  3-4 
acres  of  land,  with  interest  thereon  from  the  29th  day  of 
September  J  1788,  until  payment.'' 
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Meredith's  Administratrix  against  Duval. 

i'  ^"bond!  7f      ANNE  MEREDITH',  administratrix  of  >A»  Meredith^ 

Mv^^^and  dcceasedjwhowas  assignee  of  yoAnOwwm/i^Aflrm,  (being  her- 

«  ^ditiw^  self  assignee  of  mUiam  Foushecy  formerly  Sheriff  of  i3enr»i» 

Dcrfonned^    County,)  brought,  in  the  Richmond  District  Court,  an  action 

adranuge  ofa  of  debt  upon  a  prison-bounds  bond  against  William  DuvaL 
variance     be-  -.  ,  •         r  rv      .   ,  rx        . 

tween  the  de-  One  of  the  Sureties  oi  Daniel  DuvaL 

^^T"  JSd  Th^  declaration  described  the  bond  as  **  a  bill  obUgatory^ 
ptaS&  ?e!  *^^^^  ^'**  *®  ^^  ^f  *^  defendant  and  Dome/  6?  Phi^ 
on<rof**2"^  iJwt^ff/,  whereby  they  acknowledged  themselves"  (not  say- 
«!  obUgw",  ing  jointly  and  severally)  **  to  be  held  and  firmly  bound  to 
intr  that  thev  William  Foushec^Sheriff  of  the  said  County."  It  then  pro- 
baunfjya!%  ceeded  to  set  forth  the  condition,  and  the  breach  by  Daniel 
^^ur^w  'bl^  DuvaPs  departing  the  bounds,  on  the  1st  day  of  September, 
^/LlTuiJf-  ^^^»  ^^  without  being  discharged  by  due  course  of  law/* 

fioieot. 

2.  Ad  asngnment,  made  after  the  aet  of  1795,  hj  which  bonds  with  collateral  eonditioiit 
were  made  aasignable,  it  good,  though  the  bond  wai  dated  brfon  thikt  act. 

3.  A  debtor  within  the  priaon  miet  b  still  a  tme  priaoner  in  the  eye  of  the  law;  and,  at  aneli* 
thoukl  be  trantferred  by  the  SheriflT  to  hit  ancoetaor  b  office. 

4.  A  bond  for  keeping  the  priton  mlet  thoald  be  taken  to  the  Sheriff  for  the  tune  being , 
and  Am  tucce§»ore  in  office s  not  hit  executor*,  adnunietratore  er  atrigne.** 

S.Batsnchbond,  though  taken  tf* the  Sheriff,  tuwxich,  and  to  "  hit  ezecutort,  administratort, 
or  attignty"  may  be  ataigned  by  him  to  the  creditor;  and  a  toit  may  be  maintained  upon  it* 

6  Qiutre,  Can  tuch  a  bond,  to  taken,  be  attigned  to  the  creditor  by  the  euca^ding' 
Sheriff? 

7.  The  creditor  of  an  tiMo/sen/pritoner,  who  hat  the  liberty  of  the  rules,  it  bonnd  t» 
gire  tecurity  for  the  prison  fees:  but  tlie  Sheriff  cannot  legally  diachar^  him,  unless  he  be 
actually  ifuohent,  and,  being  so,  the  plaintiff  having  notice  thereof,  refused  to  pay  his  iees, 
or  to  pre  bond  for  the  payment  thereof. 

8.  If  the  prisoner  depart  from  the  rules  by  an  illegal  discharge  from  the  Sheriff,  the  cre- 
ditor, haTing  an  assignment  of  the  bond,  has  his  election  to  bring  suit  upon  it,  or  lo  me  the 
Sheriff. 

9.  In  an  action  on  such  bond,  the  plamtiff  is  only  required  to  shew  a  departure  from  the 
rules:  the  burden  of  proof  then  devolves  on  the  defendant  to  shew  that  the  prisoner  ww 
discharged  by  due  cowte  of  law. 
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and,  lasdy,  the  assignment  of  the  bond,  on  the  1st  of  Marchy    Marcit. 
1790,  ^^  by  the  said  WtUiam  Fotishee^  formerly  SheriiF  as  v«^^/^^ 
aforesaid,  to  the  plaintiff,  whereby  an  action  accrued  to  her  ndJuJUstrateu 
to  demand  of  the  said  WtUiam  Duval^^  (who  alone  was      _J>^ 
sued,  notwithstanding  there  were  two  other  obligors)  the  — — i...... 

penalty  of  the  said  bond,  &c« 

The  defendant  craved  oyer  of  the  bond,  and  pleaded  con* 
ditions  performed.  By  the  copy  of  the  bond,  thus  spread 
upon  the  record,  it  appeared  a  joint  and  several  bond, 
taken  to  Foushee^  as  Sher'^ff^  but  payable  to  him,  *^  his  cer- 
tain attorney,  his  executors,  administrators  or  assigns;'*^  not 
saying  hb  ^  successor s^  in  office*  The  assignment,  endors- 
ed on  the  bond,  is  dated  March  1,  1796. 

The  Jury  found  a  special  verdict,  the  most  material  facts 
io  which  were,  that,  after  executing  the  said  bond,  Daniel 
Duval  had  the  benefit  of  the  prison  rules,  and  resided  not 
m  the  prison,  but  in  a  house  which  he  had  rented  (within 
the  bounds)  of  a  certain  John  Henry;  but  the  rent  was 
never  paid;  that  Isaac  Tounghusband  succ,eeded  Fomhee  as 
Sheriff*  and,  at  a  Court  held  for  Henrico  County  the  1st  of 
February^  1790,  received  an  assignment  from  the  said 
Foushee  of  the  prisoners  in  his  custody,  which  was  entered 
of  record,  and  found  by  the  Jury  in  hoc  verba;  ( in  which 
assignment  Daniel  Duval  was  mentioned  as  one  of  the  said 
prisoners  at  the  suit  of  Anne  Meredith^  and  the  sum,  with 
which  he  was  charged,  was  set  forth;)  that  the  said  Duval 
was  then  within  the  prison  rules,  and  not  residbg  within 
the  prison;  that  he  never  was  actually  in  the  custody  of  the 
said  Tounghusband^  any  otherwise  than  the  law  might  imply ^ 
by  leason  of  his  being  within  the  rules,  and  by  force  of  the 
said  assignment;  that  Tounghusband  required  security  for 
the  prison  fees  from  the  pla'mtiff;  ♦*  that  the  plaintiff  had 
before  given  bond  and  security  for  the  prison  fees  to  Jf7/- 
Ram  fow^r,  the  former  Sheriff  ;*'  which  bond  was  found  at 
large  mh€tc  verba,  bearing  date  the  10th  day  of  yune^  1789, 
payable  to  him  as  Sheriff,  his  certain  attorney,  his  heirs,  &c.; 
not  mentioning  his  successors;  and  that  he  objected  thereto 
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March,  qq  account  of  the  securities^  not  beine  within  the  County; 

1810. 

y^->rs^  that  on  the  Sd  day  of  February ^  1790,  the  said  Isaac  Toung^ 

Meredith'!  kusboftd^  being  SheriflFof  the  County  aforesaid,^  dischai^ged 

T.  the  said  Daniel  Duval  from  the  prison  bounds  ybr  want  of 

'  security  for  prison  fees,  by  a  writing  found  also  in  hose 


verba;  ^^  that  the  said  Daniel  Duval  on  the  day  aforesaid 
went  at  large  out  of  the  prison  rules  with  the  knowledge  and 
consent  of  the  said  TounghusbanJ^  and  without  the  consent 
of  theplamtiff,  and  ever  afterwards  went  at  large  out  of  the 
said  prison  rules;  that  he  knew  that  the  Sheriff's  reason  for 
discharging  him  was  the  nonpaymentof  the  prison  fees;  that 
Ae  plaintiff  did  not  reside  in  the  County  of  Henrico j  either 
at  the  dme  of  delivering  the  ssud  execution  to  the  said 
Foushecy  or  at  the  time  of  the  discharge;  nor  did  she 
name  any  person  resident  in  the  said  County  of  Henrico^ 
where  the  said  execution  was  to  be  levied,  for  the  puiv 
poses  expressed  in  the  act  10  Geo.  III.  c.  3.  s.  \Z.^ 

But  it  was  not  found  that  notice  was  given  to  the  plainttlF 
to  give  security  for  the  prison  fees>  or  that  she  failed  to  do 

(a)  See  aet  of  SO.(a) 

1.  CK  Bev,      The  District  Court,  upon  this  special  verdict,  gave  judg* 
^  ment  for  the  defendant;  and  the  plaintiff  af^akd  to  thiB 

Court. 

This  case  was  argued  at  June  term,  1807,  by  BenneU 
•  Taylor  and  Williams^  for  the  appellant,  and  Warden  and 
Ckdly  for  the  appellee ;  and  agsun,  at  October  term,  1809,  by 
Williams  and  Wiciham^  for  the  appellant,  .znANicholas^  Wat'- 
denj  Callj  and  Rando^hj  for  the  appellee:  but,  as  all  the 
points  in  the  case  are  so  fully  considered  by  the  Judges  in 
the  following  opinions,  a  just  regard  for  brevity  compcia 
the  reponer  to  omit  the  ai:gumenta  of  counsel. 

Thursday^  March  15,  18ia    The  JudgA  pronounced 
their  opinions. 

Judge  TucKSB.    (After  stating  the  case  as  above.)  One 
5 


In  Ae  34th  Ymr  of  the  Commomvealth.  79 

of  die  exceptions  taken  to  the  declaration  by  Mr.  Warden    March, 
was,  that  the  bond  is  therein  called  a  bill  oUigatory.    I  v^rv^/ 
doubt  whedier  it  would  have  availed  him  on  a  special  de-  JUSi^n^ 
amrrer,  even  if  there  had  not  been  a  recital  in  the  declara*      ouLi 
<  lioD^  of  the  condition:  his  second  objection,  that  it  was  not  ■ 

uDeged  that  the  parties  bound  themselves  jointly  and  se- 
lerally,  appeared  to  me  to  have  much  more  weight,  Wil' 
Bam  jDuuiI  be'wg  sued  ahne:  but  Mr.  Williams  satisfied 
jne  upon  that  point:  that,  after  ^rr,  the  bond  becomes  part 
of  the  record,  and  the  court  roust  judge  upon  the  whole 
vecord,  5  Gvrill.  Bac.  (tit*  Oytr^  p.  438.  citing  3  Sa\k.  119. 
SA.  217.  Shffw.  Cos.  Pari.  221.  Carth.  513.,  says  it 
beconies  part  of  the  declaration,  and  is  not  part  of  the 
plea*  In  Leftwich  v.  Berketyj(a)  the  Court  took  notice  /^j  g  ^^  ^ 
of  the  bond  as  part  of  the  record,  though  no  oyer  was  ^«*«/«  «!• 
demanded:  but  the  error  there  also  appeared  in  the  de- 
daration;^  so  that  I  lay  no  stress  upon  that  case  as  to 
this  point.  Now  here,  by  the  oyer^  it  appears'  the  bond 
was  several  as  well  as  joint;  and  therefore,  according 
to  the  principles  estaUished  in  that  case,  as  well  as  in 
Berkehf  v.  BoxkyJ^b)  the  suit  might  be  maintained  {b)  Oetobrr 
against  either  of  die  obligors  alone^  or  against  the  whole  |^^'  ^^^' 
jointly.  The  third  objection  made  by  Mr.  Warden  applies 
to  the  recital  of  the  bond,  and  not  to  the  refusal  of  payment, 
as  aDeged  in  the  declaration,  and  is  therefore  unimportant. 
The  fourth  is  contrary  to  my  understanding  of  the  record; 
aace  I  can  perceive  a  clear  breach  of  the  condition  from 
the  tencr  of  the  verdict. 

Mr.  QdTs  objections  appeared  to  me  entided  to  consi- 
deration. I  doubted  with  him  whether  the  bond,  not  be- 
iag  payable  to  die  Sheriff  and  his  successors  in  office,  was  in 
doe  form ;  but  there  is  no  form  prescribed  by  the  sutute; 
and,  as  the  statute  gives  the  Sheriff  a  special  power  to  as- 
sign die  bond  to  die  creditor^  which  has  been  done  in  this 
case,  the  assignment  was  sufficient  to  enable  the  plaintiff  to 
sue  upon  it  in  h^  own  name.     Had  not  this  been  the  case, 
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March,     I  should  scarcely  have  doubted  whether  a  court  could  have 

1810.  "^ 

K^^^s^^^/  disregarded  the  error  id  the  date  of  the  assignment  in  the 

Ad^lTiitratl^ix  declaration,  being  truly  found  in  the  special  verdict.(a)  The 

"'         reason  given  why  the  bond  should  have  been  taken  to  the 

—  Sheriff  and  his  successors^  and  delivered  to  the  succeeding 

^ivg,  1794^  c.  Sheriff,  that  he  may  have  notice  that  the  party  was  entitled 
76. 1. 26.  ^Q  ijjg  benefit  of  the  prison  bounds,  seems  inapplicable  to 
the  present  case;  for  Tounghusband  has  shewn  under  his 
hand  and  seal,  that  he  knew  Duoal  was  entitled  to  them: 
having  expressly  so  stated  it  in  the  instrument  of  discharge* 
Nor  can  I  agree  with  Mr.  Co//,  that  die  bond  was  taken 
for  the  benefit  of  the  Sheriff,  or  for  his  indemnification :  the 
recital  in  the  act  shews  it  to  be  for  the  benefit  of  the  pri- 
soner, whose  health  might  suffer  by  a  close  confinement* 

Upon  the  merits  of  thb  case  I  have  never  felt  the  small- 
est doubt,  except  as  it  has  been  excited  by  a  difference  of 
opinion  from  the  Judges  who  pronounced  the  judgment  in 
the  District  Court,  and  from  those,  with  whom  I  have  the 
misfortune  to  differ  in  opinion,  in  tjiis  Court*  A  prisoner 
who  gives  security  for  the  prison  bounds,  is  from  thence- 
forward no  otherwise  in  the  custody  of  the  Sheriff,  than  as 
may  be  sufficient  to  protect  the  Sheriff  against  any  suit 
which  the  creditor  may  bring  against  him  for  not  confining 
the  debtor  within  the  walk  of  the  prison*  He  is  in  the 
eye  and  contemplation  of  the  law,  a  true  prisoner ;  being,  as 
(Ks  April  ^**  *^^^  *"  ^^  ^^^  ^  Lysle  V*  Stephensonjifi)  in  the  euato^ 
^r»,  1806.  dy  of  the  law:  but  the  Sheriff  hath  no  longer  any  power 
over  him,  either  to  restrain  him,  or  to  discharge  him,  if  be 
reside  not  within  the  prison*  If  the  prisoner  should  depart 
from  the  bounds  within  view  of  the  Sheriff,  he  must  apply 
for  an  escape  warrant  before  he  can  retake  him ;  and  this  he 
is  required  to  do  immediateh/;  and,  mortovetj  immediately 
to  give  notice  to  the  creditor  or  his  attorney,  or  agent,  and 
to  assign  over  the  prison-bounds  bond*  A  neglect  in  either 
of  these  particulars  will  render  the  Sheriff  himself  liaUe  ; 
but  nothing  else  will,  unless  the  security  to  the  bond  shall 
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tfierwarda  be  found  to  have  been  insufficient  to  pay  the  debt 
when  the  bond  was  taken. 

I  haye  carefully  examined  the  acts  of  assembly  to  disco*  m* iciJithV 
ver  what  fees  a  gaoler  would  have  a  right  to  demand  of  a  »'*^*"*''^^^"* 
prisoner  widiin  the  prison  bounds;  and  I  can  find  none  t\* 
cept  the  fee  of  Is.  6d.*  per  day  for  mamtamng  \\\m 
in  diet.  Noar,  according  to  the  principles  established  in 
the  case  of  Rose  v.  Shore^  1  Call^  540.  it  ought  to  have  bet'n 
averred  and  proved  that  Duval  w^  unable  to  pay  that  ft^e? 
before  the  sheriff  could  have  a  right  to  demand  it  from  the 
creditor;  d  fortiori^  it  is  equally  necessary  that  that  fact 
dioakl  be  established,  before  the  Sheriff  could  be  authorized 
to  discharge  him  out  of  his  custody,  and  thereby  deprive  the 
creditor  of  the  satisfaction  which  the  law  allowed  him  (oi 
bis  debt  I  will  go  fiirtfaer;  it  being  found  in  this  case  that 
D!aiii^/)Eitn0/ did,  himself,  r^n/tf  house  within  the  prison 
bouncb,  and  reside  therein,  and  that  he  did  no/  reside  ia  ihe 
prison,  the  presumption  (if  any  presutt&pdon  were  to  be  ^^ 

made)  ia,  that  he  maintained  himself:  if,  in  fact,  the  gaoler  ^^^H 

had  found  him  in  victuals^  it  ought  to  have  been  so  found  in  ^^^V 

die  verdict;  and  it  ought,  moreover,  to  have  been  found  that 
he  was  unatle  to  pay  the  gaoler  the  legal  fee  for  so  doing, 
and,  widioot  such  finding,  die  creditor  coidd  not  in  this  case 
be  made  liable  to  the  Sheriff  for  it.  If  any  presumption 
oritea  firom  this  special  verdict,  it  is,  that  i>m^a/  xvas  able  to 
pay  1m8  prison  fees,  since  he  had  credit  enough  to  hire  a 
honse  within  die  prison  bounds,  although  he  never  in  fiict 
pud  any  rent  for  it. 

In  whatever  point  of  view  I  consider  this  case,  the  instru- 
ment of  discharge  has  always  appeared  to  me  not  to  be  a 
discharge  by  due  course  of  law:  and  the  voluntary  depar- 
ture of  Mn  Duval  from  the  prison  bounds,  (within  which 
he  actually  rented  and  occupied  a  house  for  his  accommo- 

*  Aofe.  Bat  see  1  Bev.  OMlr»  e.  913.  p.  36S,  3G9.  where  the  Courtt 
aft  antkocixed  to  fix  the  fieee  of  pusAtn  for  the  diet  of  pffitoiien»  either 
eovmltted  for  debt^  or  at  the  suit  of  the  eommon wealth ;  provitied,  that  the 
ilovanee  shall  not  exceed  84  eeott  per  daj. 

Vot.  I.  I' 


62  Supreme  Court  of  Appeals. 

^18^"'     dation,  instead  of  being  shut  up  within  the  walls  of  tfie  pii* 

N.rf^N<^^    son,)  under  colour  of  that  discharge,  was  a  breach  of  the 

admi^*^^tj5x  ^^"^dition  of  the  bond,  as  much  as  if  he  had  departed  with- 

▼•  out  one.    I  am  consequently  of  opinion,  that  the  judgment 

■I  -    I  ■      ought  to  be  reversed,  and  entered  for  the  plaintiff. 


Judge  Roane.     There  are  some  preliminary  objecdoofi 
in  this  case,  which  it  will  be  first  necessary  to  dispose  of. 

It  is  objected  that  this  is  an  action  against  cne  of  three 

obligors,  on  a  bond,  which,  as  described  in  the  dedaratioiv 

is  only  a  joint  bond.     The  answer  is,  that  this  defect  is  cu- 

^      w  red  by  ^t/er,  which  has  incorporated  into  the  declaratkma 

bond  which  is  joint  and  several. 

Again  it  is  said,  that  the  plaintiff's  case  is  imperfect  \m 
^  this,  that  the  departure  by  /)•  Duval  is  stated  to  have  bee» 

'-^^  on  the  1st  of  September^  1790,  and  the  assignment  byWlF* 

on  the  1st  of  March^  1790;  so  diat  it  would  seem  thitt  na 
breach  had  taken  place  at  the  time  of  the  assignment  to  tlK 
appellant.     The  answer  is,  that  this,  in  relation  to  the  last 
'  ^  date,  is  evidendy  an  error  arising  from  cop3ring  the  figmre 

0  into  the  declaration,  by  mistake,  instead  of  the  figure  6^ 
This  is  evident  from  the  last  date  being  stated  to  have  be«a 
^*  qfierwards^^  in  relation  to  the  first.  But  what  is  a  more 
complete  answer  is,  that  the  assignment  itself  on  the  back  of 
the  bond,  is  exhibited  upon  oyery  together  with  the  bood ; 
and  is  Hso  found  in  the  special  verdict,  and,  in  both  inst^ces., 
the  assignment  is  she Wn  to  have  been  made  on  the  Ist  of 
March^  1796;  so  that,  whether  we  consider  the  case  upon 
the  declaration  only,  as  aided  by  oyer^  or  on  the  spedal 
verdict  merely,  the  assignment  appears  to  have  been  long 
posterior  to  the  breach. 

To  consider  the  nferits :  I  have  no  doubt  but  that  the 
creditor  of  an  insolvent  prisoner,  who  has  the  liberty  of  the 
rules,  is  as  much  bound  to  give  security  for  the  prison  fees, 
as  the  creditor  of  one  in  close  gaol.  This  was  decided  in 
{a)CtUt,  MO.  the  case  of  Hose  v.  Shore^(a)  and  is  evident  upon  a  general 
view  of  the  law  on  this  subject.     Again,  a  prisoner  itf '^itie 
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fermer  description^  is  equally  within  the  meaning  of  the  acts 
authorizing  a  transfer  of  prisoners  by  a  preceding  to  a  suc- 
ceeding Sheriff.  He  is  eiqually  a  prisoner  as  to  the  purpose 
aforesaid,  though,  after  giving  a  bond  to  keep  the  rules,  it  is 
kwful  for  the  Sheriff  (in  favour  of  the  prisoner's  health)  "  to 
permit  him  to  go  out  of  the  prison  and  return  at  his  plea- 
sure,"(a)  TThis  idea,  of  his  remaining  still  a  prisoner  as  to  ^^J^^*  ^ 
the  purpose  of  a  transfer,  is  not  destroyed  by  the  change  of  ^^J^%  pi^^' 
the  Sheriff's  dnty  and  liability  in  the  event  of  an  escape. 
That  change  was  rendered  necessary  by  the  liberty  of  the 
rules  thus  granted,  but  does  not  render  him  the  less  a  "  true 
prisoner,"  in  the  language  of  the  act  upon  this  subject.  The 
bond  taken  by  the  Sheriff,  for  keeping  the  rules,  is  as  much 
a  muniment  of  safety  in  b«half  of  the  creditor,  as  the  keys 
of  the  gaol  are  in  relation  to  a  prisoner  in  close  custody ; 
and,  when  legally  taken  according  to  the  provisions  of  the 
act,  would  seem  to  me  as  much  to  devolve  on  a  succeeding 
Sheriff,  at  the  expiration  of  the  preceding  Sheriff's  term  of 
office,  as  the  keys  themselves;  and  this,  although  the  act  of 
1764,  c.  6.  s.  1.  makes  it  the  duty  of  the  Sheriff  to  assign 
over  the  bond  "  by  him^^  uken :  this  word  **  him^  (which 
ID  this  place  is  used  in  the  general)  is  inadequate  to  exclude 
die  succeetog  Sheriff  from  the  power  to  assign  the  bond 
under  the  force  of  the  foregoing  principles.  The  bond  de- 
volves on  the  succeeding  Sheriff  on  two  grounds;  1st.  For 
his  own  sake,  in  order  to  enable  him  to  protect  himself 
against  the  creditor,  by  the  assignment  of  it  in  the  event  of 
an  escape ;  and,  2dly.  In  behalf  of  the  creditor^  as  that,  be- 
fore the  act  of  1795,  was  the  only  mean  of  his  deducing  a 
regular  assignment  of  it  to  himself. 

Prior  to  the  act  of  1795,  allowing  the  assignment  of  bonds 
with  collateral  conditions,  this  was  the  only  mean  by  which 
a  creditor  could  obtain  an  assignment  of  a  prison-bounds 
bond ;  and  this,  possibly^  may  still  be  the  case  in  relation  to 
boncb  duly  taken  under  the  act,  payable  to  the  Sheriff  for 
the  time  being,  cmd  his  successors.  In  relation  to  them,  it 
might  be  argued  that  the  power  of  the  preceding  Sheriff 
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Ma  It:  f ,    over  them  ceased  with  the  transfer  of  the  prisoners  to  whom 
^J^^.^    they  relate,  and  whom  they  should  accompany  into  the  haods 
Mcrit-fiiih*}    of  the  succeeding  Sheriff.     It  is  true  the  act  authorixijig 
ftaminUi^tni  ^^^^  ^^  ^^  description  is  sUent,  not  only  as  to  the  capa^ 
^'"''^'^-       city  in  which  it  is  to  be  given  to  the  obligee,  but  ako  as  to 
^  the  party  who  is  to  be  that  obligee :  but  it  results  from  alt 

^  the  foregoing  considerations,  that  it  ought  to  be  taken  pay* 

^  able  to  the  Sheri£F  for  the  time  being,  and  his  successors  In 

office. 
^         But  the  bond  before  us  is  not  made  payable  to  the  ^^  iiuc^ 
^     cessors"  of  WtlUam  Fou&hee.     It  is  made  payable  to  WiKam 
^  femshecj  Sheriff  of  Henrico^  *>  his  certain  attorney,  his  esce«- 

cutors,  administrators  and  assigns."    White  these  last  words 
in  the  sohendum  of  the  bond  are  controlled  by  thos  e  of  die 
^  tenerif  which  only  mention  ^^  William  FousAety  Sheriff  of- 

^^  ^    HenricOj^^  on  the  authority  of  the  case   of  WOUmsmi  v. 

W^  (fl)i  Cc«, ».  M^LochUn,{a)  and  denote  it  to  be  a  j^*c  bond,  not  a  pH^ 
vote  one  to  enure  to  WilUam  Foushee^s,  executor^ ;  thu  cir* 
cumstance  is  nevertheless  condusive  to  show  that  llie  ^mto- 
W  eessors*^  of  the  Sheriff  were  not  intended  to  be  embraosd 

thereby:  and,  therefore,  in  deciding  this  case,  it  h  not  ae* 
cessary  to  say  that  a  bond  given  to  a  Sheriff  simply,  without 
words  of  limitation  or  restriction,  does  not  enure  to  his  suc- 
cessor, in  the  same  manner  as  if  his  successors  had  b^en  ex-» 
pressly  named.  This  is  a  point  on  which  I  have  f<Mrmed  no 
conclusive  opinion:  but  this  |  say,  that  this  bond  being 
evidendy  a  prison-bounds  bond,  and  not  a  private  bond,  aU 
though  it  is  defective  in  the  foregoing  particular,  so  as  to  in* 
^  tercept  the  power  of  the  succeeding  Sheriff,  may  still  be 
sued  upon  by  the  creditor  as  at  common  law,  since  the  com-, 
mencement  of  die  act  of  1795,  allowing  die  assignment  of 
l>onds  with  collateral  conditions ;  and  that  there  is  nothiog  in 
the  declaration  tying  down  this  proceedmg  to  the  act  allow* 
ing  assignments  of  bonds  for  the  rules :  the  averment  if| 
the  declaration  may  equally  be  taken  to  relate  to  the  act  oC 
1795,  before  mentioned. 
|t  is  here  to  be  remarked,  that  the  act  of  %795  took  dflfect 
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Ihe  lil  of  MBOxhj  1796,mclusrre,  on  which  di^  the  «••    Mabch, 
dgoaMat  in  questicm  was  made.    As,  therefore,  the  assiga-  v^v^^ 
amit  was  made  after  the  commencenient  of  the  act,  although  J^^^^l^ 
ihe  bond  bore  date  before,  I  infer  that  the  lotion  upon  the      i^^^ 

amignmrnt  is  sustainaUe.    I  infer  this  on  the  authority  of — 

Ae  dediipn  of  diis  Court  in  the  case  of  Craig  v.  Craig.(a)  (a)i  Caif,iu. 
In  dsat  case  the  suit  was  brought  upon  a  bond  dated  in 
tnsty  $Mtd  the  judgment  was  reveised  because  ^  the  bond  was 
not  assignable  ai  the  time  the  suit  was  commenced.**  I  in- 
fer timt  it  was  no  olgection  to  the  action  in  that  case,  that 
tbe  bond  was  anterior,  if  the  ateignnent  had  been  posterior 
to  Alt  commencement  in  operadon  of  the  act  of  1795.  Such 
a  construction  does  not iuTsde  any  vested  right;  for,  while 
diat  act  dianges  the  remedy  by  giving  a  more  direct  recourse 
against  the  debtor,  it  neither  aflects  nor  increases  his  lia- 
bffity,  nor  prejudices  die  interests  of  the  succeeding  Sheriff. 

Widi  respect  to  die  excuse  set  up  in  the  case  before  us, 
die  plaintiff  has  shewn  every  diiog  necessary  on  her  part. 
She  has  exhitrited  die  bond  conditioned  for  keeping  the 
rales,  and  shewn  a  departure  therefrom.  The  defendant 
can  only  absolve  himself  by  shewing  that  the  prisoner  was 
Ascharged  by  due  course  of  law,  or,  in  other  words,  was 
kgatfy  discharged.  Thb  necessarily  involves  the  legality 
of  the  acta  and  proceedmgs  of  the  Sheriff;  and  it  is  no  no* 
vdty  for  one  man  to  engage  for  the  correct  conduct  of  ano- 
ther. It  was  suficient  for  the  creditor,  after  having  shewn 
what  is  before  mentioned,  to  remain  entirely  passive.  It 
was  also  incumbent  on  the  defendant  to  shew  that  the  pri- 
soner was  ^*  ifuohent^  and  that,  being  so^  the  plaintiff  had 
refhsed  to  pay  hbfees,  or  give  bond  for  the  payment  there* 
of.  An  these  positions  are  entirely  settled  by  the  case  of 
Roee  y.  Shore.(a)  (a)iCa«;543. 

Upon  the  whole  matter,  I  am  of  opinion  that,  though  this 
particular  case  may  bear  hard  on  the  present  appellee,  yet 
that  the  eondition  of  the  bond  has  not  been  kept,  and  that 
the  appellant,  by  a  reversal  of  the  judgment  of  the  District 
Court,  should  be  enabled  to  recover  her  debt 
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yiA%€isi,         Judge  Fleming.     Differing  in  opinion,  in  this  impor-^ 

\^->r>^    tant  case,  from  a  majority  of  the  Court,  I  have  taken  a  com- 

Meredith's    prehcnsive  view  of  the  subject,   and  hope  to   be  excused 
tdministratrix  J.         ,  .  .  ,  i     •  •         i  -^        r 

T.         for  taking  more  time  than  usual,  m  stating  the  grounds  of 
Duval.  .   . 

^^^___^^,__^  my  opinion. 

The  great  question  seems  to  be  whether  Damd  Duwd 
(the  principal  obligor  in  the  bond  on  which  the  suit  was  in- 
stituted)  was  discharged  out  of  custody  by  -due  course  of 
law  i  And  this  question  may  be  considered  under  two  dis* 
tinct  heads.  Firsts  whether  Isaac  Taunghmband^  into 
whose  custody  the  prisoner  was  delivered  over  by  WilUam 
Foushecy  a  former  Sheriff,  had  a  right  by  law  to  discharge 
him,  on  the  creditor's  failing  to  give  security  for  die  prisoa 
fees  ?  and  if  not, 

Secondly^  whether  the  written  dbcharge  of  the  prisoner, 
by  the  Sheriffy  did  not  exonerate  (he  securities  from  the  pe* 
nalty  of  the  bond,  given  for  his  keeping  witUn  the  prison 
rules;  and  leave  the  creditor  to  her  remedy  against  the 
Sheriff  only. 

In  order  to  decide  the  first  point,  it  may  not  be  amiss  te 
take  a  short  view  of  the  several  acts  of  assembly  so  far  as 
they  apply  to  the  case  before  us. 

By  the  act  ofl748,  c.  4.  s.  31.  the  justices  of  every 
county  are  required  to  mark,  and  lay  out,  the  bounds  and 
rules  of  their  respective  coun^  prisons,  not  exceeding  teo 
acres  adjoining  such  prison;  and  every  prisoner  committed 
on  civil  process,  giving  good  security  to  keep  within  die 
said  rules,  shall  have  liberty  to  walk  therein;  and  keejniig 
continually  within  the  said  bounds,  shall  be  judged  in  law  a 
true  prisoner.  By  the  act  of  1764,  c.  6.  s.  3.  it  is  enacted 
that  die  prison  bounds  shall  not  contain  less  than  five 
acres. 

By  the  actof  1748,  c.  8.  s.  28.  it  is  provided  that  the 
prison  fees  of  insolvent  debtors  be  paid  by  the  counties  for 
the  first  20  days,  and  afterwards  by  the  creditors. 

I  conceive  that  Daniel  Duval,  after  having  executed  Ae 
bond  for  keeping  within  the  prison  rules,  too.d  precise^ 
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itk  t)ie  same  situation  (as  far  a^  it  can  affect  this  controversy)    ^^^^^  "* 
as  if  he  had  been  confined  in  the  debtor's  room  of  diecoun-  v^^v^^^ 
ty  gaol;  the  place  anc^  extent  of  his  confinement  being  only  Mimln^ratHx 
dumged  by  the  lenity  and  homanity  of  the  law,  as  exteDded       ^^^ 
to  all  unfortunate  debtors.     But  in  the  argument^  it  was  — —»— 
contended  by  the  appellant's  counsel,  that,  after  the  bond 
was  f^vea  for  keeping  the  prison  bounds,  the  prisoner  was 
out  of  the  jurisdiction,  or  control,  of  the  Sheriff,  who  had  no 
fiirtfaer  concern  x^r  right  to  meddle  with  him;lmt  it  is  pre- 
sumed that  this  part  of  the   argument  would  have  been 
omitted,  had  the  coimsel  either  adverted  to  the  reason  of 
die  case,  or  to  the  law  itself,  which  says  that  ^^  such  person 
9hqU  be  judged  in  law  a  true  prisoner;'**  and,  if  not  the 
prisoner  of  the  Sheriff,  they  should  have  explaine  d  to  the 
Court  whose  prisoner  he  then  became,  and  on  what  con- 
ditions,  and  by  whom,  he  could  have  been  kgally  dis- 
charged out  of  custody.     The  creditor  neither  resided,  nor 
had  sin  agent,  in  the  county. 

The  counsel  indeed  say,  that  "  on  DuvaPs  liaving  given 
bond  to  keep  within  the  prison  rules,  he  became  the  prison- 
er of  the  Icnv^  and  the  Sheriff  had  nothing  further  to  do 
with  him:  but  can  the  law  execute  itself?  must  it  not  have 
an  agent  or  ministerial  officer,  to  execute  it?  can  it  feed 
an  insolvent  debtor,  unable  to  purchase  an  ounce  of  food 
to  sustain  life,  without  an  active  agent  to  procure  it  for 
him  ?  And  who,  let  me  ask,  is  the  agent  or  ministerial  offi- 
cer of  the  law  on  such  occasions,  but  the  Sheriff? 

By  the  act  of  1748,  c.  6.  s.  16.  it  is  enacted  that  ^^  the  de- 
livery of  prisoners  by  indenture  between  the  old  she- 
riff and  the  new,  as  practised  in  England^  or  the  entering 
upon  record  in  the  County  Court,  the  names  of  the  several 
prisoners,  and  causes  of  their  commitment,  delivered  over 
to  the  new  Sheriff  (the  mode  pursued  in  the  case  before  us) 
shall  be  sufficient  to  discharge  the  late  Sheriff  from  all 
suits  or  actions,  for  any  escape  that  shall  happen  afterwards :'' 
and  after  the  transfer  in  this  case,  (remaining  on  the  re- 
cords of  Henrico  County  Court,)  in  which  it  is  stated  that 
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^rno^'  J^^''^^  J^^*'^  ^^  ^  prisoaer  atdie  uvOtoiJbme  MtrmSik, 
v^rv^  administratrix  of  John  JHeredith^  deceased^  for  the  quaiitit|r 
Meredith*^  of  40,914lb.  CTop  tobacco  including  interest,  8cc;  and  alw 
▼.  4001b.  of  gross  tobacco,  and  3  shillings  for  costs  ia  the 
' —  General  Court,  wUch  was  a  sufEcientdesoriptioii  of  the  cause 
of  his  commitment,  as  required  by  law.  Duoal  was  as  much 
the  prisoner  of  Tquogkuabandw^ht  had  before  been  of  the 
preceding  Sheriff.  Coidd  there  ever  have  been  a  doubt  as 
to  the  debtor  being  the  prisoner  of  the  Sheriff,  it  appears  to 
me  that  it  must  have  been  removed  by  a  (air  conatructni 
of  the  act  of  1764,  c.  6.  s.  1.,  wherein  it  is  enacted 
that,  when  any  prisoner  shall  escape  out  of  the  prison 
rules,  the  Sheriff  of  the  County  where  sudi  prisoner  was  in 
custody  shall  iqpply  to  a  justice  for  an  escape  warrant,  to 
retake  such  prisoner,  watd  immediately  to  give  notice  to  the 
creditor,  his  attorney  or  agent;  and  to  assign  over,  and  de* 
liver  the  bond  taken  for  the  prison  nfles.  If  such  prisoner 
be  retaken  on  the  escape  warrant,  it  would  be  die  di^  of 
the  Sheriff  to  commit  him  to  close  prison,  and  the  assign* 
ment  of  the  bond,  directed,  is  to  enable  the  creditor  to  bring 
an  action  for  a  breach  of  the  condition. 

And  with  respect  to  the  prison  fees,  the  la?r8  make  no 
distinction  between  those  who  are  in  close  confinement,  and 
those  who  have  liberty  of  the  bounds. 

By  the  position  of  the  appellant's  counsel,  the  prisoner 
could  not  have  been  discharged,  had  he  tendered  to  the 
Sheriff  the  full  amount  of  the  debt  and  co8ts--and  whyi 
because,  say  they,  '^  after  the  prisoner  had  given  bond  for 
keeping  within  the  prison  rules,  the  Sheriff  could  have  no 
further  concern  with  him.''  And  who,  let  me  ask,  but  the 
Sheriff^  who  has  the  execution  in  his^pocket,  or  returned  it 
to  the  office,  is  to  know  when  its  full  amount  is  tendered  by 
he  prisoner  ?  The  creditor  is  without  an  agent  and  out  of 
the  county,  nobody  knows  where ! 

By  an  act  of  1764,  c.  6.  s.  10.  it  is  enacted  that,  where 
the  debtor  shall  have  remained  in  execution  twenty  days,  it 
shall  be  lawful  for  the  Sheriff  or  gaoler  to  give  notice  to  the 
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'who  prosecuted  the  Bnh,  mxI  to  demand  security    Mar  at. 
of  km  for  Ae  prison  feet  tfa«t  shall  arise  after  the  expmi-    s^^srs^ 
4on  of  M  days,  ud,  if  he  shril  fiiH  or  refuse  to  rive  such   Meredui»> 
aecrajty^,  then  to  dissharge  such  prisoner  out  of  custody.         ▼• 
And,  by  an  act  passed  m  1769)  c  3.  s«  13.,  after  reciting  ...i^.... 
(bat  h  ts  unreasonable  for  Sheriflb  to  go  out  of  thenr  Counties 
f6  give  notice  to  creditDrs,  at  whose  suit  any  person  may 
be  in  custody  of  such  Sheriff,  or  to  pay  money  levied  by 
executions,  it  b  enacted,  that  such  creditor  shall  name  some 
person  resident  in  the  County  where  such  execution  is  to 
be  levied,  to  be  his  or  her  agent,  &c. ;  and,  in  case  of  failure 
in  appointing  such  agent,  the  Sheriff  shall  not  be  obliged  to 
give  iiotice  previous  to  the  discharge  of  such  prisoner, 
either  for  want  of  security  for  his  prison  fees,  or  upon  his 
taking  the  oath  of  an  insolvent  debtor;   but  such  firitoner 
may  be  discharged  in  those  cases  respectively  ivithoia  any 
notice  being  given  to  the  creditor. 

It  was  under  this  act  that  Toui^ghusband^  (then  Sheriff  of 
ffenrico  county,)  in  Petn/ary,  1790,  discharged  the  prisoner 
Daniel  Dtival;  because  the  creditor  had  appointed  no  agent 
within  the  County  to  whom  he  could  have  given  notice  of 
the  prisoner's  being  in  his  custody;  and  of  whom  he  might 
have  demanded  security  for  the  prison  fees;  the  Sheriff, 
under  those  circumstances,  standing  precisely  in  the  same 
situation  in  which  he  would  have  been,  had  he  given  actual 
notice  to  the  creditor  who  had  refused  or  neglected  to  give 
the  security  required  by  law. 

As  to  the  bond,  found  by  the  verdict  to  have  been  exe- 
cuted by  Mrs.  Meredith^  the  creditor,  and  rejected  by  the 
former  Sheriff,  because  the  security  was  not  a  resident  of 
the  County,  Tounghusband  could  not  be  affected  by  it,  being 
(for  any  thing  that  appears  to  the  contrary)  without  his 
knowledge,  and  was  executed  and  payable  to  the  former 
Sheriff  (JFoushee^htioTt  the  debtor  became  Tounghusband^s 
prisoner. 

By  the  act  of  1772,  e.  13.  s.  1.,  so  much  of  the  act  of 
1748,  as  directs  the  prison  fees  of  insolvent  debtors  for  the 

V«L.  I.  M 
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Marob,     £rst  30  days  to  be  paid  by  the  Counties;  is  repealodi  vnd 


1810. 


tbe  Sheriff  or  gaoler  may  demand  and  receive  of  the  credilor 
all  such  fees  as  become  due  until  the  creator  shall  fekase 
such  prisoner;  and  if  the  creditor,  upon  notice  to  him  or 


DuvaL 

her,  his  or  her  agent  or  attorney,  shall  refuse  to  g^ve 
rity  to  the  Sheriff  or  ga<der  for  the  payment  of  such  priaott 
fees,  or  shall  fail  to  pay  the  same,  when  demanded,  H  sheM 
be  lawful  for  such  Sheriff^  or  gaoler  to  dUcharge  such 
debtor  out  of  prison. 

Thus  stood  the  several  acts  of  assembly  on  this  subject 
prior  to  the  revolution,  so  far  as  they  apply  to  the  case  now 
before  us;  holding  up  the  idea  throughout,  according  to  my 
conception,  that  the  creditor,  in  every  case,  was  to  stand 
between  the  Sheriff  and  insolvent  prisoneri  with  respect  to 
the  prison  fees* 

In  the  act  of  October^  1777^  for  establishing  a  Girnera/ 
Court  J  c.  17.  s.  72.  it  is  enacted  that  the  keeping  of  the 
public  gaol  shall  constantly  attend  the  General  Courts  and  exe« 
cute  the  commands  of  the  Court  from  time  to  time;  9fid 
take  or  receive  into  his  custody  all  persons  by  the  Court  to 
him  committed  on  original  or  mesne  process,  or  in  execu- 
tion in  any  civil  suit,  or  for  any  contempt  of  the  Courts  and 
him  or  them  safely  keep  until  thence  discharged  by  due 
course  of  law ;  but  where  such  prisoner  is  so  poor  as  not  to 
be  able  to  subsist  him  or  herself,  in  prison,  the  gaoler  shall  bo 
allpwed  by  the  public  one  shilling  per  day  for  tbe  maintenance 
of  every  such  poor  prisoner,  &c.  The  same  clause  with  a 
little  variation  is  re-enacted  in  the  act  of  1788  for  the  esta- 
blishing District  Courts,  s.  98.^  and  retained  in  the  act  of 
1792,  except  that  in  the  latter  17  cents^  instead  of  one  shil- 
ling, per  day,  is  allowed  for  the  maintenance  of  evety  such 
poor  prisoner. 

lyby  the  law  made  a  distinction  between  those  imprison- 
ed by  order  of  the  General  Court  and  by  process  of  the  Dis- 
trict Courts  and  others,  seems  immaterial  to  be  considered 
liere,  as  the  case  now  before  u$  cannot  be  affected  by  it* 
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Fitm  this  view  of  our  difereiit  acts  of  assembly  on  the    ^fg*^"* 
siilj€ct,  one  general  system  seems  to  have  been  formed;   \^^x^^/ 
wady  takiag  tbe  whole  togedier,  I  must  give  them  such  a  J^^^^ 
coDstructioQ  as  appears  to  me  most  consonant  to  reason,  and         '• 
to  the  views  of  the  respective  legislatures,  at  the  different   «....^...... 

periods  iriien  they  were  enacled;  and  that  they  may  not  dash 
ane.with  another.  One  general  principle  seems  to  pervade 
the  whole,  that  every  person  imprisoned  for  debt  shall,  tf 
•bky  bear  the  charges  of  his  or  her  maintenance;  and  if  not, 
Aat  tbe  creditor,  at  whose  suit  such  person  may  be  in  con- 
finement, (except  in  the  cases  just  above  noticed,)  shall  be  re- 
sponsible, and  immediately  give  security  to  the  Sheriff, or  gaol- 
er, for  the  prison  fees,  or  eubmitto  the  discharge  qfthe  debtor. 
And  here  a  difficulty,  and  a  difference  in  opinion  seems 
to  arise,  respecting  the  true  and  just  construction  of  the 
law;  how,  and  «t  what  time,  the  inability  of  the  debtor  to 
psy  tbe/eeSf  or  to  maintain  him  or  herself  in  prison,  must 
appear,  before  the  creditor  can  be  nnade  answerable  for 
themt  or  be  compelled  to  give  security  for  their  payment* 
It  is  contended,  however,  that  it  is  incumbent  on  the  Sheriff 
to  ascertain,  and  prove,  the  insolvency  before  he  can  legal* 
\f  call  oa  the  creditor  for  security;  but,  in  my  conception, 
seilberthe  ktter^  spirit ^  nor  reason  of  the  law,  warrants  such 
GQQStrucdon;  which,  besides  the  delay,  would  often  involve 
the  imfcTrtunate  prisoner  in  still  deeper  distress :  and  who,  let 
me^nky  is  the  most  likely  to  be  acquainted  with  the  cir- 
cnmsttticcs  of  the  debtor,  one  who  had  dealings  with,  and 
trusted liim  for  the  amount  of  the  debt;  or  the  Sheriff,  who, 
perhaps,  never  saw  or  heard  of  him  till  a  process  was  put 
bto  his  hands;  which  has  been  the  case,  in  numberless  in- 
stances; as  many  of  the  insolvent  debtors  are  fugitives 
from  their  creditors;  and,  if  there  must  be  a  risk,  or  a 
loss,  to  one  or  the  other,  the  law,  and,  in  my  conception, 
reason  and  justice,  all  declare  it  ought  to  fall  on  him  who 
imptodendy  trusted  the  debtor  beyond  his  ability  Co  pay. 
And  this  is  no  hardship  on  the  unwary  creditor,  as  the  law 
proYides  that,  if  such  insolvent  debtor  shall  afterwards  ac- 
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^u»o"*    ^"""^  P«>P«rtyi  he  sbril  adll  have  his  remedy  tgraut 

v^<v^^«/   for  die  prisoa  fees.    Should  a  ooocrary  coBttructionof  ihe 

id^lIlS^  hw  prevail,  which  should  ohligc  die  Shmff  to  proveiaclnl 

▼•  insolvency  before  he  could  deraoDd  ficcurity  of  the  credilor 

— ( —  for  the  prison  fees,  it  will,  in  my  apprehension^  vender  i3m 

acts  of  1764, 1769,  and  1772^  which  form  aregnhnr  wfUtO^^ 
^  almost  nugatory,  and  so  many  dead  letters;  and  be  prodoc- 

tive  of  much  Ktigadon,  great  injnsdce  to  Sierift,  and  fimber 
distress  to  msuiy  nnfcHtunate  debtors. 

In  what  manner,  and  before  what  tribunal,  it  may  be 
asked,  is  a  SheriiT  to  prove  the  insolvency  of  an  imprisoned 
debtor  to  the  satisfaction  of  the  creditor,  before  he  can  le- 
gally demand  of  him  the  security  required  by  law,  whicb^ 
since  the  actofl  773,  gives  die  Sheriff  a  right  to  demand  such 
security,  the  moment  the  debtor  is  committed  to  prison  \ 

From  the  general  tenor  of  those  acts,  it  appears  to  me 
that  the  legislature  jusdy  presumed,  (untU  the  contrarjr 
should  appear,  as  in  the  case  of  Rote  and  Shore^  to  be  ftir* 
ther  noticed  hereafter,)  that  every  person  confined  in  gacdfor 
debt  was  unable  to  pay  the  prison  fees;  and  the  proof  of 
solvency  ought  to  be  on  the  creditor:  1st,  Because  he  is 
the  occasion  of  .the  debtor's  being  confined,  wbkh  is  sup- 
posed to  be  for  his  own  benefit;  in  consequence  of  wWdi 
the  taw  calb  upon  him  immeiHatekf  to  give  seeurity  for  die 
prison  fees;  9dly.  Because  an  affirmative  is  more*  easily 
proved  than  a  negative;  and,  3dly«  Becsose  the  Sberifi^ 
beii^g  an  executive  oficer,  is  obliged  to  execute  idl  legal 
process  put  into  his  hands  by  the  creditor;  and  whose  oom- 
missions  upon  executions  for  small  sums,  where  the  debt* 
ors  are  imprisoned,  are  very  inadequate  to  his  services; 
ami  therefore  ought  not  to  be  ddayed,  run  any  risk»  or 
put  to  extraordinary  trouUe  without  due  compensatinn» 

The  case  of  Sose  and  Shore  has  been  nmcb  rtli^  on,  as 
decisive  in  favour  of  the  appellant  here;  but  in  my  oon- 
cepiion  it  is  the  reverse;  as  the  case  i^ipears  to  be  es- 
sentially different* 

A  Mr.  CUttbomt  was  imprisoned  for  debt,  within  the 
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fawnidti  at  the  soil  <^  Sh9tt;  who,  agreeably  lo  the  reqiu-    Maboh, 
miioB  ^f  tfic  lawt  upon  a  pitsuaaplton  due  ClaHomt  was  s^^^srn^^ 
im(jbf€My  gave  bo«d  a«  U8iial»  u>  i^qw^,  the  fader,  for  the  ^<:'^^^y 
priaonfeca;  who,  ftxmtMM  id  nm9  received  dnein  Iwom        v. 
Shore^  at  1«.  3rf.  per  day  for  upwards  erf  IS  mootha^   Shore 
ktimmg  aftarM^inladiacairerod  that  Ckiiorng  was  poaseaaed 
of  •  cMaideraUtt  eatate^  broiighc  m  actm  of  amm^M 
•gauBae  H^se  for  somit«h  iMMaey  bad  aadi  recBiYod  to  im 
uae.    Oa  die  trial  thete  wwt  a  special  verdict,  n  wUdlkhi: 
Jmyexpreealy  fipund  ^^that  £&zi^#r«r  was,  during  all  .&at 
^tane,  poaaeased  of  suflcieet  property,  aui  aUb  to  nam-* 
taia  Umsalf  tcrfnaooy  wiAmait  die  aid  xif  ihe  sakL  feeas 

UB>  THiiT  KB  W^S  MWV    XAUrTAIinUI  JfT    TB£   aAlU    OB* 

rzviiAVT;  where«poD  the  IKatriet  Coort  gav«  judgmeiit 
for  die  phmtiff;  which,  on  «o  appeal,  was  aftvned  by  the 
oiMHiiiiioQs  opimoitof  thh  Court,  upon  the  grouad  (ao  far 
as  my  opioioa  cooconred)  of  the  special  finding  of  the 
Jury  sdx>ve  stated.  But  there  is  no  such  finding,  nor  any 
tfami^  ouBular,  in  the  ease  btfan  as*  Oa  the  contaary,  the 
Jivy  hero  fold  that  Duval  resided  in  a  honaa  diatiact  from 
the  prisMi,  but  witUa  die  rales;  for  the  rent  of  whvcb  he 
eantracsed  widi  John  Mittrtf^  the  proprietor,  ^tft  the  rem 
nmtr  has  S^tm  paid;  which  fading  of  the  |ury  was*  more 
tha»  qiae  j^ears  aftor  Dumal  was  discharged  out  of  etisiody : 
bma  'when^  a  ttroag  presoaiption  arisee,  that  he  realty 
was  xttMllveBt,  be»|p  impliedly  fooad  so  by  the  verdicf; 
aaaire  espedriiy  as  dtbta  for  rent  are  recGarecafaivia  ^  suav 
akary  way  by  distress. 

Jbid  ia  order  to  assimttaae  this  caae  to  that  oE  Rase  and 
Shcre^  die  Jury  ought  here  to  iiave  found  that  Jhmai  was 
posacBSfd  of'  sdScient  furoperty,  and  able  la  nsaiatain  faim- 
sdf  Id  prison,  and  that  be  was  not  maiatained  by  the  She- 
vX  or  gaokir. 

If    Tom^htt»band  dtscharged  Duval  as  an  insolvent 

'  ddbtor  unable  to  pay  the  prison  fees,  when  he  was  not  so, 

he  thereby  aiade'  hiaiaelf  liable  for  the  dcbtt  and  supfiose 

this  had  been  a  suit  to  compel  him  to  pay  it,  what  would 
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Maroh»    have  been  the  gilt  of  the  action^    the  aUMty  of  the  prt« 

\^^srs^    soner  to  pay  the  fees,  or  to  maintain  himself  in  prison,' 

MereiHih'i  wMch  the  ptainuff  must  have  aoerted  9sA  proved^  {qa  in  the 

V.         case  of  Shore  ag»nst  Rose^  before  he  cotdd  have  had  a 

.^.^,^^^,^^  verdict  in  his  favour. 

What  was  the  principal  point  in  controversy  between 
Shsre  and  Rosef  the  abili^  of  Clmbome  to  pay  the  fees, 
or  la  maintain  himself  in  prison;  which  being  proved  to 
thi^atisfaction  of  the  Jury,  they  so  found  the  fact  spe* 
daily,  and  the  Court  very  properly  gave  judgment  for  the 
pfaunti£F»  So,  on  the  same  principle,  if  a  Sheriff  brings  ' 
auit^igainst  a  creditor  on  a  bond^fer  payment  of  the  prison 
fees  of  his  insolvent  debtor,  he  must  arrer  and  prove  the 
imahemy  of  the  prisoner  before  he  can  recover ;  but  he  Is 
not  bound  to  prove  siuh  insokrency  before  he  has  a  right 
to  demand  the  security  required  by  law;  for  he  has  a  right 
to  make  the  requisition  immediately  on  the  prisoner's  being 
confined. 

The  proof  of  the  solvency  or  insohency  of  an  imprisoned 
debtor,  in  my  apprehension,  rests  on  circumstances  as  the 
case  may  be.  Where  the  creditor  brings  an  acdon  against 
the.  Sheriff  or  gaoler,  to  subject  him  to  &e  pajrmenc  of  the 
debt,  for  having  dischai^d  the  prisoner,  as  unabk  to  pay, 
or  to  maintain  himself  in  prison,  when  he  was  not  so;  or  to 
recover  money  wrongfully  paid  for  the  nuuiUenance  of  sack 
prisoner,  (as  in  die  case  of  Shore  against  RoH^  the  proof 
of  the  solvency  of  the  prisoner  lies  on  the  creditor:  And 
where  a  Sheriff  or  gaoler  brings  suit  against  a  creditor  (or 
the  fees  of  his  imprisoned  debtor,  the  proof  of  the  imoU 
vency  of  the  prisoner  lies  on  the  Sheriff  or  gaoler. 

On  these  grounck  I  am  of  opinion  that  Taunghusiani 
was  justified  by  law  in  discharging  Dmal  out  of  custody; 
but,  lest  I  be  mistaken  on  this  point,  I  proceed  to  consider 
the  other,  to  wit.  Whether  the  written  discharge  of  the 
prisoner,  by  the  Sheriff,  did  not  exonerate  the  seenrities 
from  the  penalty  of  the  bond  for  his  fceepmg  within  the 
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priaoarules,  »k1  leave  die  creditor  to  her  remedy  against     ^arcit, 
tke  Sbertf  only  i  wv-w 

I  am  to  conrider  this  point,  then,  on  a  pi^suniption  diat  ^^'^*** 
the  Sheriff  had  not  a  legal  right  to  discharge  the  prisoner,         v. 
but  that  he  did  so  in  his  own  wrong,  and  at  his  peril;  and  ' 

becanne  immediately  liable  to  the  creditor  for  the  amount 
of  the  debt:  and  he  being  so  liable,  why  vex  and  distress 
an  imiocent  security  for  the  malfeasance  of  a  puUic  officer, 
of  abili^  to  answer  for  his  own  misconduct,  instead  of 
having  immediate  recourse  against  him  f  The  appellee 
bound  himself,  his  heirs,  he  with  condition  that  the  pri- 
aoner^  Daniel  Duoaiy  should  keep  within  the  prison  rules 
until  thence  discharged  by  due  course  of  law;  and  being 
dischaiiged  by  the  Sheriffs  in  whose  custody  he  was,  that 
may  well  be  considered  as  a  dischaq^  in  due  coorse  of 
law;  as  the  Sheriff  was  the  only  executor  of  the  law,  he  wal 
the  only  person  who  could  of  right  discharge  the  prisoner 
in  any  event. 

Suppose  the  Sheriff  in  the  written  discharge,  instead  of 
saying  it  was  for  want  of  security  for  the  prison  fees,  had 
stated  that  the  prisoner  had  paid  him  the  full  amount  of  the 
debt  and  costs,  would  not  that  be  considered  as  a  discharge 
by  due  course  of  law,  whether  the  money  had,  or  had  not, 
been  paid  to  the  Sheriff^  or  would  the  securities  have  been 
bound  to  prove  an  actual  payment  of  it?  I  confidently 
conceive  not;  nor  were  lAr^,  as  the  case  stood,  bound  to 
prove  the  insolvency  of  the  prisoner* 

Mew  WiUkme^  though,  contended  that  ^^  if  the  debtor  had 
tendered  the  whole  debt  and  costs  to  the  Sheriff,  he  would 
have  had  no  rigjht  to  discharge  him  P'  Miserable,  indeed, 
would  be  the  ca^e  of  every  prisoner  confined  for  debt, 
^should  that  be  adjudged  to  be  law! ! 

As  to  the  redtal  in  die  discharge,  that  Diival  was  a  pri* 
aoner  within  the  bounds  of  the  prison  Otf /dn/o^^  lAe  G^firro/ 
Courts  (nodced  in  the  argument  by  Mr.  Williams^)  I  believe  it 
tobe  correct.  The  County  gaol  of  Henrico  has  been  used  as 
^  pubtic  gaol,  ever  since  the  removal  of  the  seat  of  go* 
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March,  vernment  to  Richmond;  mad  by  sevend  acts  of  saaetniii^^ 
x^^^sr-^s^  passed  from  time  to  time,  the  Judges  of  the  General 
Meredith's   Court  were  empowered  to  aispcrintend  and  regutftte  the 

administratrix  ,    ,      .  i      •   .  •       ^  .         ..         .  ^    i 

y.  public  gaol;  and  the  bounds  bud  off  by  direction  of  mat 
'•  Court,  under  the  authority  of  one  of  those  acts,  have  aU 
ways  been  considered  and  used  as  die  prison  bounds  of  ^en^ 
rko  County;  unless  they  have  since  been  altered  by  order  of 
the  District  Court.  But,  be  that  as  it  imiy,  die  cireutt^ 
stance,  in  my  apprehension,  does  not  affect  die  merits  of  this 
cause. 

Let  us  consider  what  was  die  true  nature,  intent,  and 
jr/)/rif  of  the  undertaking  of  the  securiues?  It  was  that  Da*- 
nttl  'Z)m?fl/  should  not  escape ^  nor  voboHkirify  dtfart  out  of 
the  prison  rules ;  but  they  did  not  mean  to  be  responsible  for 
the  misconduct  of  the  Sheriff  (whh  whom  they  had  no  pri- 
vity, and  who  was  the  only  person,  I  conceive,  that  In  any 
event  had  a  right  to  discharge  the  prisoner)  in  case  he  should 
discharge  him  without  legal  authority.  The  Sheriff  had  the 
*  same  right  over  the  prisoner,  so  far  as  respects  his  legal  dis^ 
charge^  as  if  he  had  be^n  confined  in  die  debtors'  room  of 
the  gaol,  and  the  key  in  the  podcet  of  the  Sheriff^  who,  at  the 
time  of  his  admission  to  office,  had  given  ample  security  for 
the  due  and  faidiful  performance  of  his  doty;  and  i^nst 
whom  for  misfeasance  or  malfeasance  in  oflke,  any  person 
aggrieved  by  his  misconduct,  had  a  prompt  and  legal  re- 
medy by  action  on  the  Sheriff's  bond. 

A  Sheriff  who  discharges  a  prisoner  contrary  to  law,  makes 
himself  liable  for  the  debt,  but  omnot  subject  the  innocent 
securities,  who  have  no  control  over  him,  to  loss  or  damage, 
by  his  own  acts  or  default;  for  the  Sheriff's  and  prisoner's 
securities  cannot,  or  ought  not,  to  be  both  answerable  at  thfe 
same  thne,  to  the  creditor  for  an  escape ;  as  that  would  be 
making  them  isecurities  for  each  other,  without  the  conseqt 
of  either ;  and  would  deter  many  from  acts  of  benevolence 
and  kindness  towards  unfortimate  persons  imprisoned  for 
debt,  in  becoming  their  securities  for  the  prison* bounds. 
From  the  evidence  and  circumstances  disclosed  in  this 
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record,  I  have  a  conviction  that  Daniel  Duval  was  truly  in-    ^*,^g^J"' 
solvent,  unable  to  pay  the  prison  fees,  or  to  maintain  himself  v^^^h^ 
in  prison;  or,  on  a  supposition  that  he  might  have  been  so,  adroinismuuL 
(which  is  the  case  of  many  unfortunate  debtors,)  what  was  he      u^^. 
to  do  when  the  Sheriff  told  him  **  he  was  no  longer  his  pri-     ■  " 
soner,**  and  gave  him  a  discharge  in  writing,  in  which  he 
stated  his  reasons  for  doing  so  ?  Was  he  to  answer  the  She- 
riff, **  that  he  had  no  right  to  discharge  him,  and  that  if  he 
would  not  maintain  him  in  prison,  he  must  and  would  lie 
there  and  perish  for  want  of  sustenance  ?''    Such  a  determi- 
nation would  neither  have  been  consistent  with  human  pru- 
dence, nor  within  the  utmost  effort  of  human  fortitude  :  and, 
if  persisted  in,  of  what  advantage  would  it  have  been  to  the 
creditor?  None  at  all ;  but,  on  tlie  contrary,  would  have 
been   a  sure  and  certain    means  of  the  loss  of  the  debt, 
at  best,  very  doubtful ;  but  at  that  time   almost  desperate : 
but  by  obeying  the  mandate  of  the  Sheriff,  it  made  him^  if 
he  acted  illegally,  liable  for  the  debtj  against  whom  the  cre- 
ator ought  immediately  to  have  proceeded  for  the  recovery 
of  it:  but,  instead  of  doing  so,  she  lies  by  for  upwards  oi  six 
years,  and  then  brings  suit  against  an  innocent  security,  who 
had  done  her  no  injury. 

Besides  all  this,  the  law  never  supposes  a  poor  prisoner  a 
proper  judge  of  the  official  duties  of  an  executive  officer;  or 
under  what  particular  circumstances  he  may  be  legally  dis- 
charged by  the  Sheriff,  before  the  debt  be  paid ;  but  these 
Aitigs  remain  altogether  with  the  Sheriff;  who,  at  his  pertly 
is  to  conduct  himself  according  to  law* 

On  these  grounds,  I  am  of  opinion  that  the  judgment  of 
the  District  Court  is  correct,  and  ought  to  be  affirmed.  And 
I  am  authorized  to  say  that  the  late  venerable  and  enlight- 
ened President  of  this  Court,  who  heard  the  cause  very  ful- 
ly and  ably  argued,  was  of  the  same  opinion.  But  as  a  ma- 
jority of  the  Court,  now  present,  is  of  a  different  opinion,  the 
judgment  of  die  District  Court  is  to  be  reversed,  and  judg- 
ment entered  for  the  appellant. 

Vol..  f.  N 
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At  the  term  commencing  the  I5th  day  of  April,  1810. 

IM   TAE   THIRTY-TOURTH   TBAR   OF   THE    COMMONWEALTH. 

Judges,  WILLIAM  FLEMING,  EsquxRE,  Preaident. 
SPENCER  ROANE,  EaquiRE. 
ST.  GEORGE  TUCKER,  EscyjiRE. 

Attorney-General, 
PHILIP  NORBORNE  NICHOLAS,  Esquire. 


Tuesday,    Chichester^s  Executrix  against  Vass's  Admmistrator. 

March  13. 

« 

I   In  easel      AFTER  the  decision  of  the  Court  of  Appeals  in  the 

vhcre  it  u  case  of  Chichester  v.  Fass.  (for  which  see  1  CaiL  105.)  a 
properandoe*  ^ 

oMsary  to  so  into  equity  for  a  dUcwerif,  the  Court  (having  possession  of  the  subject)  will 
proceed  to  decide  the  Cadse,  without  tnming  the  partiet  ronnd  to  a  Court  of  l«aw,  notwith- 
standiog  (if  such  discovery  had  not  been  necessary)  relief  might  origiaally  have  been 
bad  at  law. 

«•  If  ^.  prontise  B^  that,  if  he  and  A,*9  datighter  marry,  **he  will  cndenroar  to  do  her 
egwU  Justice  with  the  rest  of  his  daughters,  as  fast  as  ilis  in  liis  power  with  convenience/'* 
and  the  marriage  be  afterwards  had  with  his  consent;  tlie  promise  is  sufficiently  certain  and 
obligatory. 

3.  In  such  case,  A.  has  not  his  life-time  to  perform  it  in;  but,  in  a  reasonable  time  after  the 
mtiriagey  (taking  into  eODnderation  his  property  and  other  circumsunces,)  is  bound  t» 
make  an  advancement  to  B.  and  wife,  equal  to  the  lai-gest  made  to  his  other  daughters. 

4.  A  promise  in  the  above>mcntioned  terms  enures  to  the  joint  benefit  of  the  husban^ 
and  wif^;  and  is  not  to  be  satkfted  b^jr  a  conveyance  of  lattdato  the  w^e.  The  hoabancl  (t# 
whom  the  promise  was  made^  has  hb  election  to  consider  it  a  fteraonal  contract ;  and  if  he 
mrvive  the  wife,  may  soe  in  nis  own  right  to  recover  damages  for  a  breach. 

5.  A  hosban^  sucrivinffliia  wife  (or  is  eaae  of  his  deatK  afterwards,  his  ezecotor  or  ad- 
^mhiiatrator)  may  maintain  an  action  on  a  personal  enn tract  made  wiih  the   wife  before   the 

marriage,  or  far  their  jobt  benefit  ilterwardt;  notwithstanding  be  did  not  take  adnuniitra- 
don  on  her  estate. 
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new  smt  was  brought  by  Vass^  in  the  late  High  GMirt  of     ^^^^^ 
Chaacery,  against  Sarah  Chichester y  widow^  devisee  and    \^^>rs^ 
executrix,  and  others,  children  and  grandchildren  of  the  ^^j^^JJ^' 
said  Richard  Chichester^  deceased.  ▼•   .  , 

.  ViM'i  Admi- 

The  case  was  this*  Dn  Fass  having  paid  his  addresses  nistratur. 
to  a  daughter  of  CcL  Chichester^  on  the  10th  of  Jprii^  — — — 
1789,  wrote  to  him  to  ask  his  consent  to  their  marriage.  In 
his  letter  he  says,  **  Should  you  disapprove  of  the  matter,  we 
shall  endeavour  to  bear  the  disappointment  with  all  possible 
fortitude ;  being  determined  to  do  nothing  that  may  create 
the  least  uneasiness  or  anxiety  to  you.'* 

Col.  Chichester^  tn  answer  to  that  letter,  on  the  12th  of 
Aprils  1789,  says,  ^^he  has  no  reason  to  doubt  his  daugh- 
ter's understanding  and  prudence ;  that,  if  it  be  her  choice 
in  full  consideration,  his  approbation  will  not  be  withheld ; 
that  his  circumstances  are  such  that  his  daughters  cannot 
expect  large  fortunes,  but  he  shall  endeavour  to  do  them 
equal  justice^  as  fast  as  it  is  in  his  power  ^  with  convenience;'*^ 
and  concludes  with  repeating  ^^  that  he  should  not  object  to 
bis  daughter's  determination,  but  give  his  approbation.** 

The  marr^ge  shortly  after  took  effect.  On  the  5th  of 
January^  1790,  in  answer  to  a  letter  from  Dr.  Vass^  offer- 
iag  sonte  objections  to  settling  in  Alexandria^  CoL  Chichester 
writes  thus :  ^^  Your  observations  respecting  Alexandria 
carry  reason  with  them.  Nothing  in  my  power ^  without 
distressing  oursehes^  shall  be  wanting  to  assist  Tou  in  set* 
tling  to  YOUR  satiifaction^  He  then  adds,  **  if  a  planta- 
tion in  the  upper  parts  of  the  country  would  be  more 
agreeable  than  a  settlement  in  town,  perhaps  X  can  with 
propriety  get  off  the  contract  made  with  Stewart  for 
that  tract  of  land  in  the  county  of  Shenandoah;  but, 
when  I  contracted  with  him,*'  (for  the  sale,  it  would  ap- 
pear,) **  I  did  not  expect  any  of  my  family  would  be 
-pleased  with  that  part  of  the  world  for  a  settlement;  which 
was  my  only  reason  for  attempting  to  sell  it.  If  Colchester 
or  Dttmfries  would  be  more  agreeable,  I  will  endeavour  to 
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April,     procure  a  lot  fat  the  purpose  in  fsr-sikpu:,  or  wiH  do  am/ 

y^^->rs^    ihing  in  my  potver^  in  any  place  you  think  moH  agreeable.^ 

aiichertei^s       Qn  the  34th  of  F^ruary  following,  CoL  Chichester  wit>te 

Bxeouuix  ^  .       »  ■  •   ■    •       • 

,▼  a  letter  to  Col.  Jcmes  OordeUiixx  Lancaster^  which  begins 

nistrator.     thus  :  "  Our  friend  and  connection  Dr.  Vase  and  mysdtf 
-  concur  in  opinion  diat  in  the  neigMxHirhood  of  your  Courti- 

house  is  a  good  and  proper  stand  for  a  physicimi;"  and 
then  proceeds  to  inquire  whether  a  small  tract  of  land  widi 
a  house  on  it  can  be  bought  in  diat  neighbourhood  on  rea- 
sonable terms;  speaks  of  several  winch  he  is  informed  are 
for  sale;  says  that  two  or  three  hundred  acres  of  tolerable 
land,  with  a  sufficiency  of  wood,  and  a  stnall  comfortable 
house,  will  be  quite  enough;  mentions  iSL  particular  planta* 
tion  on  which  there  is  no  house  ^^  and  how  it  wpuld  suit  the 
Doctor  to  BUILD,  he  cannot  detennine."  He  then  adds, 
*^  that  his  late  advancement  for  his  daughter  Lee  put  it  out 
of  his  power  to  tnskt  immediate  payment  for  the  lands  be- 
fore mentioned  to  be  bought,  but  that  he  expected  about 
50^  could  be  paid  in  May  following,  and  the  balance  at 
two  annual  payments  after.  If  it  could  be  of  any  material 
advantage  in  the  purchase,  perhaps  the  whole*  balance  may 
be  advanced  in  JUay  or  June^  1^91;*'  whidi  was  the  sue* 
ceeding  year.  In  a  postscript  be  says,  *^  I  do  not  wish  at^ 
contract  confirmed  yxnixX  I  receive  your  answer,  but  concM* 
tionally  secure  for  my  approbation.'' 

The  bill  stated,  that  Mrs.  Vass  dying  in  child-bed  be- 
fore any  advancement  was  actually  made,  her  father  shewed 
no  farther  inclination  to  give  any  thing  to  die  com- 
plainant, and  actually  refused  to  do  so,  although  he  had 
before  made  some  very  considerable  advances  to  die 
husbands  of  his  other  daughters;  that  the  complainant 
thereafter  brought  an  action  at  law  against  Chichester. 
and  obtained  a  verdict  for  500/.  damages;  but  the  judg- 
ment thereupon  was  reversed  in  the  Court  of  Appeals; 
that,  pending  the  appeal,  Chichester  died,  leaving  the  de- 
fendant, his  widow,  his  executrix;  as  also  a  very  large 
estate  devised  and  bequeathed  to  her  and  the  other  d^£^- 


Jh  the  S4lA  Year  of  the  Gmmonwealth.  101 

•ots;  and  called  for  a  discovery  of  wfaiit  advances  their  father     a^il, 

^  1810. 

10  hia  life«tiiiie  had  made  to  hia  daughters  severally^  and  of  \^^/^^ 
what  value  they  were,  and  rvhen  made  to  them  respectively;  ^^^^^f* 
and  that  they  should  state  the  value  of  the  several  devises  ^,    .  ^'.  .  . 
and  becpiests  to  their  children  respectively;  and  that,  such    nUirator. 
discovery  being  made,  as  well  as  a  discovery  of  the  other  ■'""^-— *- 
estate  of  the  $aid  Chich^tetf  there  oaight  be  decreed  to 
the  complainant  as  much  as  came  to  the  sliare  of  any  of  the 
said  daughters,  or  the  children  of  any  of  them,  &c.;   con^ 
^udtng  with  a  prayer  for  general  rdief. 

The  executrix  demurred  to  so  much  of  the  biU  as  seeks 
for  redress^  by  decree  of  the  Court  of  Chancery,  on  the 
promise  charged  in  the  bill  lo  have  been  made  by  her  testa- 
tor to  the  complainant,  and  shewed  for  cause  of  demurrer, 
that  it  appeared,  by  his  own  shewing  in  his  bill,  that  he 
had  not  any  equity  or  title  whereon  such  a  decree  can  be 
grounded;  and  that  the  validity  of  such  promise  is  a  mat- 
ter properly  triable  at  kw^  and  the  remedy  thereon  is  at 
law^  and  not  in  equity. 

She  then  proceeds  to  answer  the  allegations  of  the  bill 
generalhf;  and,  from  her  answer  and  those  of  several  of  the 
odier  defendants,  (the  daughters  and  their  husbands,)  it  ap- 
pearecly  that  Col.  Chichesur  had  made  some  considerable 
advances  to  the  husbandsof  twoof  them;  from  one  of  whom 
he  took  a  bond  in  the  penalty  of  3,000/.  with  condition 
that  die  husband  should  leave  the  wife  bods  of  the  value 
titSOOL  for  her  I'tfe^  in  case  she  should  survive  him;  that, 
on  the  marriage  of  a  third  with  Mr.  Hancock  Lee^  he  laid 
out  SCO/,  in  land,  and  settled  the  same  on  Mrs.  Lee  and 
die  children  of  the  marriage;  and  that,  some  time  after  the 
marriage  of  his  daughter  Sarah  M^Carty  Chichester  with 
Thomson  Mason^\it^2ivt  to  the  said  Thomson  Mason^  as  her 
pordoD,  500/.  a  negro  girl,  and  a  horse  and  saddle. 

The  will  of  Chichester^  (which  was  among  the  exliibits,) 
dated  the  10th  day  of  October^  1793,  (while  the  suit  at 
common  law  brought  by  Vass  against  him  was  pending,) 
contains  a  variety  of  devises  and  bequests  to  his  sons  and 
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April,  daughters  and  his  grandchildren,  with  as  great  a  variety 
\,^^sr>^  of  limitauons  and  contingencies;  the  ptx>perty  given  to  his 
Chitthester's  daughters  being  in  general  expressly  limited  to  them  for 
V.  Ufc  only,  with  remainders  oven  But,  in  one  part  of  the 
nittrfttor.  ''  ^il^  ^^^  caution  seems  to  have  forsaken  the  testator:  for 
■  after  devising  and  bequeathing  a  very  considerable  postion 
of  property,  in  lands,  slaves  and  personak^  to  his  wife  Sarah^ 
the  executrix,  ^^  for  and  during,  the  term  of  her  natural  life, 
with  a  power,  either  by  deed  or  deeds  in  her  life-time, 
or  by  a  last  will  and  testament,  to  give,  devise  and  bequeath 
the  said  lands  and  slaves,  and  all  other  mentioned  property, 
or  any  part  thereof,  to  any  one  child  or  children^  or  any  one 
grandchild  or  grandchildren,  of  her's  and  his  in  fee^simple 
and  absolute  property,  or  for  any  leaser  estate,*'  &c»;  be 
gives  and  bequeaths  (^'  for  want  of  such  disposition  of  any 
part  of  the  said  land  and  slaves  and  other  property  men** 
tioned)  the  said  personal  estate  to  be  divided  among  his 
three  ds^ugbters,*'  (naming  them  particularly,)  ^^  to  them 
and  their  heirs  and  assigns  respectively  for  ever/'  In  ano- 
ther part  of  the  will*  (having  faequeadied  to  his  wife  aconsi* 
derable  number  of  slaves  so  long  as  she  should  remain  a 
widow)  he  directs  that,  in  case  of  her  marriage,  diose 
slaves,  with  their  increase^  are  to  be  equaUy  divided  intoaix 
parts ;  one  equal  aixih  part  whereof  he  gives  to  his  daughter 
Sarah  M^Cartyy  with  all  their  increase^  to  her  and  her 
heirs  for  ever.  There  are  some  other  UmitaUons,  in  fee« 
simple,  of  slaves  to  his  daughters,  upon  certain  contingent 
cies;  and,  finally,  by  a  residuary  clause,  he  gives  all  his 
estate,  real  and  personal,  not  before  disposed  of,  to  all  Us 
children,  by  name,  to  them,  their  heirs  and  assigns  for  ever* 
The  Chancellor  (overruling  the  demurrer)  decreed  thai 
the  executrix^  out  of  the  estate  of  her  testator,  should  pay  to 
the  complainant  565/.  ^^  being  the  supposed  value  oi  the  mar* 
riage  portion  of  Sarah  M^Carty^  the  wife  of  Thomson  Mason^ 
and  the  advancements  to  her,  (and  which  value  should  have 
been  ascertained  by  a  Jury,  if  the  parties  would  have  con« 
4 
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flented  to  it,)  with  interest  thereon  at  the  rate  of  nx  per     -^j",'*" 
centum  per  annum  from  the  last  day  of  October^  in  the  year    v^^v^^^ 
1791  ^^  from  which  decree  an  appeal  was  taken  by  the  dc-  ^^^^j^ 
£nidant  Sarah  Chichesten  and.  having  abated  by  the  death  ^,    ,  *•  .  . 
ei  Vass^  was  revived  against  Robert  Dunbar ^  his  adminis*    nMtntrnp* 
trator.  — — 


Wkiham  and  Randolph^  for  the  appellant* 
WHSams^  Warden  and  Botts^  for  the  appellee* 

The  cause  was  argned  at  great  length  on  the  merits;  and 
especially  on  die  question  whether  a  Court  of  Equity  had 
jurisdiction  to  give  the  r^£ig/*  sought  by  the  bill. 

1.  On  the  question  of  jurisdiction;  the  counsel  for  the 
appeiiant  contended  that  the  face  of  the  bill  presented  a 
mere  iegal  ca8e.(<i)  If  the  agreement  was  to  convey  per*  (a)  BanUterU 
sonal  estate,  a  bill  for  specific  performance  would  not  lie,  in  fw^f  h'oM. 
generalj(b)  though,  perhaps,  in  this  country,  it  might  lie  for  eSt/o^i^! 
slaves.  Neither  could  the  jurisdiction  be  sustained  on  the  o'^JjjV"  **  '• 
ground  of  discovery.     It  is  not  enough  for  a  party  to  allege  Patterwtn^  $ 

..  .  ,  ,       ,  .         Bett.  UMunf, 

mat  he  xoants  a  discovery :  it  must  be  proved  to  be  rvantmg.  67. 
And  here,  in  fact,  it  appears  unnecessary ;  for  all  the  cvl*  p^er,  •  F. 
dence  to  shew  what  Chichester  had  done  for  his  other  chil-  ^^'  *^^* 
dren  was  to  be  found  in  his  last  will  and  testament  and 
deeds;  copies  of  which  could  be  procured  from  the  sevend 
Qerfca'  offices. 

Bat,  even  if  a  discovery  had  been  requisite,  the  case,  after 
such  discovery  had^  was  dearly  proper  for  a  Court  of  law* 
The  bin,  therefore,  should  have  prayed  for  the  discovery 
only,  and  not  for  rWi^/*  thereupon;  a  bill  for  discovery  being  ^-^^  ^ 
always  at  the   costs  of  the  plaintiff,  1  Harr.  145.     The  ^-A.  36.  Harr. 
general  rule  insuch  cases  is,  that  the  plaintiff,  having  obtain^  ui.   «   hr§, 
ed  the  discovery  sought  for,  must  bring  his  suit  at  law:(r)  gvo^a    ''  ▼. 
wd  it  is  now  setded  that  if  the  bill  seek  relief  where   the  ^ww, '   sis. 
plaintiff  is  only  entitled  to  dhcovery,  a  general  demurrer  ^[J^*^/^^; 

5'Zl.  Pivvw  \\ 
Pitrs. 
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April,     will  be  sustaincd/<z)    Indeed,  the  case  of  a  lost  bondstems 

1810 

v^^^K,-^^  an  exception  to  this  rule;  because,  originally^  in  that  case, 
Chi<4hc»ter^8  there  was  no  relief  at  law;  2l  profsrt  according  to  the  old 
^▼.  decisions  being  necessary  ;(*)  and,  therefore,  the  Court  of 
■Mtrator.  Equity  having  obtained  jurisdiction,  still  gives  relief,  though 
(d\  4'  Bro.  ^^  reason  for  doing  so  has  ceased,  since,  according  to  the 
CK      Catet,  modem  authorities,  a  profert  is  not  necessary,  at  law,  where 

480.  CollU  ▼.  ^     r    J  J  ^  1 

Swaine,  Cwp.  the  bond  is  averred  to  be  lost.(c)     But  this  concurrent 

Wft     /*/     iSS 

189.  Ibid,  58.' jurisdiction  as  to  relief  dots  not  extend  to  the  case  of  a 
i.  ISw^^v!  lost  promissory  note. 

ChCaL^',      '^"**y ^ *^*^  **^ ^ ^^^^'  494.(rf)  observes,  that  « there 

F^/'  ^^^a  ^^  some  cases  in  which,  though  the  plaintiff  might  be  re^ 

Prux     V.     lievedat  lawj  a  Court  of  Equity  having  obtained  jurisdic* 

(6)  Coop.  E^.  tion  for  the  purpose  of  discovery^  will  entertsun  the  suit  fois 

189 "laa**      the  purpose  of  relief.**     But  the  cases  he  cites  do  not  sup- 

l^^^ifc^.  ?^^  l^»»  position;  for  m  1  P.  Wms.  496.  Bishop  of  Win^ 

o.  3. 1. 6.  mu  Chester  v.  Knight^  there  was  certainly  no  remedy  at  law; 

and  the  same  observation  applies  to  8  Atk.  630.  Story  v. 

LordLWindsor.  The  case  of  Lee  v.  Alston^  1  Bro»  Ch.  Cases^ 

194.  was  also  a  propercasis  for  a  Court  of  Equity;  because,  in 

Englandj  the  tenant  for  life  is  considered  as  bailiff  for  the 

reversioner,  and  may  be  compelled  to  account.   Fonblanque^ 

indeed,  seems  to  have  been  at  a  loss  to  strike  out  the  dis* 

tinguishing  principle  upon  which  Courts  of  Equity  in  such 

cases   have   proceeded:     but   it   is   evidently   this,    that, 

wherever  the  case,  independendy  of  the  discovery,  is  proper 

for  a  Court  of  Equity ^  there  the  discovery  and  relief  wiW  both 

be  granted ;  but  where,  in  itself,  it  is  proper  for  a  Court  of 

LaWy  equity  will  grant  the  discovery  only.     If  the  doctrine 

were  otherwise,  e\'en  actions  of  assault  and   battery  and 

slander  might  be  brought  in  Chancery* 

In  answer  to  this,  it  was  said,  that  the  uniform  decisions 
in  this  country  were  otherwise.  The  oldest  practitioner 
of  law  cannot  point  out  ,an  instance  where  a  discovery  has 
been  had  in  equity,  and  the  party  then  sent  to  law  for  relief. 
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Th#  cf^^sof  CkurUr  v.  QNrUr^ifi) Foftct  v.  F^ter^by  Frygr     ^jY,^*-* 
v«  .i<^^,(c)  Barrett  v.  FUiyf^fy  wA  Cbinn  v«  HeaU^^)  dc-   \^-nos^ 
cidcd  ip  this  Courf,  aod  Ti^r  v.  £weU^  ()eck)ftd  by  Chun-  ^'^*'^" 
cclbr  Taylor,  in  Fekruffry^  JgJO,  t©gpt)ier  with  Burnky^s         ». 
case^  shortly  aftef  the  revolutiof^(/)  were  relied  upoo  as  m 


P^^^^  (a)  u  irsi. 

On  no  principle  opg^  aparty  to  h^  sept  tQ  law  for   re-  (aoenrding  to 

lief,  after  obtaining  a  discovery  in  equity*     The  nun^im  i«te  in^e 

of  equity  is  to  prevent  circuity  of  action;  and,  therefore,  u\  ms."*** 

when  the  Court  can  determine  the  mattCTi  i^  should  not  be  ?^l»c^' J5f; 

a  handmaid  to  the  other  Courts,  nor  beget  a  suit  to  be  ended  Vjs^^i^^ 

clfiewhere.(|^)  The  modem  practice  in  England^  in  violauon  ^fi**^*"  * 

of  this  principle,  is  founded  on  an  arbitrary  dictum  of  Lord  (^T  s  Fomii, 

Thurh7v'8y(/i)  and  ought  not  to  overrule  the  more  equitable  (a)  ^BroCk. 

decisions  of  our  own  Courts*(i)    In  many  instances  the  (/j^'see  dM, 

practice  of  this  country  differs  from  that  of  Enghads  as  in  JUf^  &^ 

the  case  of  a  bill  to  foreclose  a  mortgage,  the  decree  there  is  tret.  j«n.5i4* 

simply  that  the  mortgagor  be  foreclosed  of  bis  equity  of  r^ 

demption,  and  that  the  mortgagee  have  the  absolute  right  of 

property:  but  here  the  practice  is  to  decree  a  sole* 

The  objecuon  that,  if  rr/r^/*  attached  on  discovery,  actions 
pf  assault  and  batteiy  and  dander  mig^t  he  broug^  in  Chan* 
eery,  is  altogether  groundless ;  for  Courts  of  £quity  never 
gssist  in  case^  of  torts,  even  to  pompel  a  discovery.  As  to 
other  cases  of  a  merely  legal  najture,  there  is  no  hardship  in 
^gnn%  relief  upon  the  discovery;  for  the  plainuff  layis  hij«- 
aclf  at  the  merpy  of  the  defendaQti  r^lyiqg  on  his  conscience; 
and  the  decree  is  founded  on  his  own  admission. 

iPut,  in  this  case,  the  bill  on  its  face  presented  a  prop^ 
case  for  a  Court  of  Equity,  fsr  it  prayed  an  account,  and  the 
matter  in  controversy  was  a  proper  subject  for  an  account. 
It  was  also  a  proper  case  for  abatement  and  contribution  by  ,^ 

^e  le^teest 

There  W3S  q€Xt:unly  a  necessity  for  going  into  ^uity  to 

dbXfan  the  discovery  ;  for  at  law  the  distributees  ought,  on 

the  ^oupd  of  interest,  have  objected  to  givmg  evidence. 

The  [daintiff  could  not  prove  a  negative;  that  he  did  not 

iVpi,.  I.  Q 
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know  what  Chichester  had  advanced  to  the  other  chUdmi  f 
but,  from  the  nature  of  such  transacdons,  it  was  sufficiendjr 
Chichester's  evident  that  he  had  not  the  knowledge  requisite  to  enable 

iMCcutriz        ^  .  , 

▼.  him  to  proceed  at  law.  Had  land  only  been  given,  iaforma- 

Vass's  Adrai.    .  /,    '  ^  t.     •      ^    ._  - 

nistratnr.     tion  might  have  been  obtamed,  but  as  to  monty  it  was  im* 
'  possible,  it  never  being  the  usage  in  transactions  of  this  kind 

to  call  on  witnesses  to  take  notice  what  a  father  gives  his 
son-in-law. 

But  the  question,  whether  a  discovery  was  necessary  or 

not,  was  closed  by  the  defendant's  demurring^  instead   of 

pleading  to  the  jurisdiction.     On  a  demur rer^  the  allegations 

(aJCowp.iu.  in  the  bill  are  considered  as  true.(a)    The  defendant,  there- 

'^^     ^      fore,  cinnot  now  deny  that  the  necessity  actually  existed  as 

alleged  in  the  bill.     If  she  meant  to  say  that   the   plaintiff 

had  no  need  of  such  discovery,  but  that  the  statements  in 

the  bill  were  only  colourable  to  give  jurisdiction,  she  should 

m  MUJ.  175.  have  put  in  ^plea  to  that  effect  ;(4)  for  the  ground  of  a  de- 

132    Jlfu/iJ^  murrcr  must  always  appear  on  the  face  of  the  bill ;  and  if 

^Bro.  ciuCoi,  y^^  intend  to  take  advantage  of  any  thing  not  on  the  face  of 

ctp^'^:pL  ^h«  '^'">  i^  n^^t  be  by  plea.(^c) 

I  Ve*,  245.  '  In  reply  it  was  observed,  that  Mr.  Fendleton^s  MS. 
opinion  in  Carter  v.  Carter  proves  nothing.  The  appeal 
was  dismissed,  because,  perhaps,  the  appellant's  counsel,  or 
the  rest  of  the  Court,  were  of  a  different  opinion.  Foster  v. 
Foster  was  a  case  where  negroes  were  claimed,  of  wluoh 
the  plaintiff  had  never  been  in  possession,  but  to  which  he 
was  entitled  by  executory  contract.  Neither  detinue  nor 
trover  would  lie :  but  a  bill  in  equity  lay  for  specific  per* 
formance. 

In  Fryor  v.  Adams  (it  was  contended)  the  Court  evidently 
mistook  the  law.  It  is  not  true  that  this  case  depends  upoa 
the  more  modern  authorities  in  England:  all  the  old  books 
of  practice  lay  down  the  doctrine  that  where  relief  was 
prayed  in  a  bill  for  discovery^  the  part  praying  relief  migjtit 
be  demurred  to,  though, the  defendant  was  still  compelleil 
to  answer  as  to  the  {Uscofvery.  The  only  difference  betweei^ 
|he  old  and  modern  authorities  is,  that  latter^  the  doctr^i^c^ 
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I  cstublished  that^  in  such  case,  die  whole  bill  may  be       ^,  g"J^''' 
deoMiirrd  cih  and  no  answer  is  necessary.    Here  the  an-    v^-^^v^^ 
imer  was  to  the  discaocq/;  the  demurrer  to  the  reliefs     txe^iutx 
exactly  according  to  the  old  rules  of  practice.     In  the  case  y%vC%  \dmir 
of  Pryor  v.  Adams^  there  was  no  argument  on  this  point ;     nUtrator. 
and,  that  decision  being  against  the  authoritieS|  had  this 
Court  aright  to  change  a  law  i  Other  instances  were  men- 
tioned in  which  this  Court  had  been  mistaken,  and  had  had 
the  magnanimity  to  acknowledge  its  errors ;  for  example,  as 
to  its  jurisdiction  relative  to  appeals  from  interlocutory  dc- 
cxtts^{a)  and  to  criminal  cases.(6)  rfl'e'^l^^ 

In  Chirm  v.  Heak^  the  bill  was  for  specific  performance,  /Jjl^^^^,^^ 
and  the  ground  for  relief  in  equity  clear.     Authorities  in  ▼.  rA#  CW- 
this  country,  therefore,  do  not  appear  to  differ  with  those  in  Uak  ^^i« 
England  on  the  point  in  question. 

The  ground  taken,  that  the  matter  in  this  bill  is  ofeqidta'^ 
Ue  cognisance,  is  entirely  untenable.  The  plaintiff  could 
not  call  for  specific  performance;  for  he  could  not  point  out 
any  particular  land,  or  slaves,  and  demand  a  conveyance. 
Ub  only  remedy  was  for  damages  for  breach  of  contract ; 
and  he  ranked  only  as  a  simple  contract  creditor.  There 
was  no  ground  for  contribution  against  the  legatees ;  for  all 
the  advancements  were  made  in  ChichesterU  life-time,  and 
there,  was  no  pretence  of  a  deficiency  of  assets  in  the  hands 
of  the  executrix}  without  which  the  legatees  could  not  be 
sued*  And,  as  to  the  ground  of  relief  for  the  sake  of  an  oc- 
cotmt ;  a  bill  in  equity  for  an  account  lies  only  where  the  old 
action  of  account  lay;  in  cases  of  mutual  trust  and  confi* 
dence,  as  between  guardian  and  ward,  principal  and  factor, 
&c.;  not  in  common  cases,  where  there  is  no  such  trust 
and  confidence ;  for,  if  it  could,  a  merchant  would  have 
nothing  to  do  but  to  bring  suits  in  Chancery  on  all  his  store 
accounts. 

Upon  the  merits,  it  was  contended  by  the  counsel  for 
the  appellant,  1.  That  the  promise  made  by  Chichester  was 
too  indefinite  and  uncertain  to  be  obUgatory  in  law  or 
equiQ^.     It  was  a  mere  declaracf  on  of  an  intention  to  do 


108  Sk^rtmi  Cmift  of  Jfip^ak. 

Apri t,     ejual  justice  to  dl  Ws  dmighters,  accerdKng  to  bit  efmt  etm 

^^^^^^^^^^    venience;  of  both  which  he  was  himself  the  best  Judge* 

ChkheBter*!  The  letter  of  F(M  merely  asked  hb  eonseat  to  the  medrrtai^ 

Execuiiix    ^^Qm  3^y  propositioo  for  a  portioii,  and  thercfet^  titeft 

^^SltnA^'  the  case  out  of  the  class  of  marriage  agreement9.(tf) 

— —       2.  If  the  promise  was  binding  at  i^  GMdieeUr  had  Ui 

£1V' P^:  whole  Ufe  to  perform  it  in.(^) 

i^'#  ^^\  ^*  ^^  might  have  been  satisfied  by  a  conveyance  of  towfr 
C&^tf  *ed1tO  ^^  ^'***  '^^'^  *^  contract  having  been  for  her  benefit  ovif} 
tame  case  w-  in  which  case,  upoD  her  death,  the  lands  would  have  ne- 

ted  more  eor-  »     r  ' 

reotiy.  Bania-  vcrtcd  to  her  father,  as  heir  at  law ;  and  her  husband  wt)uia 
pra9h.  173. '  not  have  been  entitled,  even  as  tenant  by  ibt  curtesy;  sitiee 
ChUhett^  ^w.  ^here  was  no  issue  bom  alive.  Of  course,  Mn.  Vat^  beHnff 
^'^'  now  dead  without  issue^  her  father  ought  not  to  be  com- 

pelled to  make  a  conveyance  to  her  husband,  for  Wboee  he* 
nefit  the  contract  never  was  intended. 

4.  Viass  had  no  right  to  bring  the  suit  as  itpitiKiimiivg 
of  his  wife  I  having  never  administered  on  her  escite* 

Li  answer  to  the  firet  andsecend  pmOs^  the  opSidM  tf 
three  Judges  of  this  Court,  in  the  case  of  ONkheMer  ir« 

(<f)  1  Cadt  83.  Va$s^{c)  were  relied  upon  as  in  fiivour  of  the  TlfidBty  d( 
the  promise;  Judge  Ltohs  alone  seeming  to  incfine  againrt 
it,  but  e3Q)ressly  reserving  die  point,  for  future  irgmneiit^ 

id)  Ibid.  108.  if  the  case  should  ever  occur  agaro.(^  llie  odier  Jodgea 
acted  on  a  review  of  all  the  British  cases,  amCMig  wUdi 

(0  2  y^rn,  Wankford  v.  Fottherly{e)  is  neatly  in  point;  to  wtAch  may 
be  added  Allen^  36.    Roll.  Abr.  547.  and  SUd.  US. 

The  suit  at  conmion  law  went  <)ff  altogedier  upon  the 
defect  in  the  declaration;  and  no  such  point  was  deciikd  by 
the  Courts  as  that  Chichester  had  his  whole  life  to  perfonk 
his  promise.  If  the  Court  had  seen  there  was  no  promise 
at  all,  or  that  no  action  could  have  been  brougltt  againat 
CiUcAr^/^r,  in  his  life-time,  they  would  not  have  sent  Vass 
back  with  encouragement  to  bring  a  new  action. 

The  case  in  1  Vinery  292.  is  in  &vour  of  the  appeUee. 
The  promise  ought  to  be  understood  as  to  bo  performed 
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thne^ttenk^xammaigt;  fertbe  parpose  of    Apbil^ 


r«tt,  Md  his  wi£tt  nd  ddldreii,  if  he  thodld 


IKIU. 


lunfe  uxy*    This  could  not  be  satisfied  bf  postpomng  per-  Chjcfaester*! 
krmukce  tmtil  after  Chichetter^s  death*     So,  widi  respect      ^^T, 
ID  a  prottusc  to  pay  money  irhen  convenieni^  it  b  settled  ^SittwT* 

ibat  it  must  be  in  rtasowAk  time.(0)      But,  in  fact,  this 

pcnnt  IS  of  no  great  importance;   for  thiM  loit  was  not  si.  i  c^  Hep. 
bpoaght  until  after  Chichester**  deadi*  cmc.  c».  Xir^ 

3«  The  contract  eoukl  not  have  been  satisfied  by  a  set-  j£:.  ^f^. 
dtaaeat  of  fan^on  Mrs.  rSiw*     The  case  in   Hnw^,  and  ^f^i?|; 
tea  of  ia»cAfli<rr  v.   Tow,  before  eked,  prove  titt8.(6)  *f^-  »?• 
Coamacts  are  to  be  vnderst^od  according  to  their  intent  Bmc,    jbr, 
and  aulijeGl  matter.     A  promise  of  this  kind  Qn  case  of  709.  tit  o»Y- 
aoMguity)  is  to  betaken  most  stroQ^y  against  the  party  f^'^  ^^^^ 
pnofiiaii^  and  asoai  benefidally  for  the  person  to  whrnn 
the  pvonuse  was  asade.    Here  4kat  person  was  Fame;  and  k 
muatbe  understood  as  iotSBded  to  enure  to  Am  benefit,  as  weH 
as  that  of  his  wife.    If  Chkhnter  Imd  his  etection  to  con- 
vey laneb^  te  has  not  done  k;   and  he  lost  ^t  election 
L  the  oonveaient  tiaae  (to  be  judged  of  by  the  Court) 


^  Tte  compeBsatsan  far  breadi ^df  a  contract  is  a^r- 
iiiia/»tiotmrnflif  property,  and  belonged  to  die  husband; 
skber  90  «imiaiiCrator  of  <he  wife,  £f  he  had  adnunistered, 
craaiaole  oMtracting  party.  I&  ^qnky  he  had  a  rig^t 
eoaapoimdod  of  d»se  two^  and  might  bring  his  snk  as 
sole^BaoiAKiteeof  Us  wife«{f)  If  aay  other  person  had  (c)  1  wid. 
beett  «fae  adn^m^trator,  such  adw^nistrator  could  only  have 
saednttMa  contracts  noadewidi  the  wltfei  %iitheTe  the  con-  .^.  „  ^ 

■  '  {4)1  P.  frm, 

tract  mia  wtth  the  Aiiftoid^  *^  Sqmb  w* 

If  :||ie  husband  does  ndt  administet,  he  still  has  the  daMtbecaM 
l^jbt  mt  representation  in  eqahy*(d)  The  cases  of  Sobm^  Meetia  im. 
SM  ▼.  JBrsci*,0?)  Dade  v.  Akxander,(f)  Dmmmond  v.  %4[coJu^ 
SkeedXg^  aad  Ilord  v.  UpshaWy(h)  were  all  instances  in  fe)\'^^Jj^ 
wlttdi  ^le  husband  sued  without  administering;  and  those  /^^x^r  ^3^, 
aboire  cHtd  lUfirm  the  proposition  that,  if  administration  Ur)  ^  Call, 
were  sought  00  Mrs.  FbwV  estate,.  Dr.   Fosses  representa- (J)^''f«'»»' 


lie  Supreme  Court  of  A^eaisi 

^mo^'  tives  wotdd  be  endded^  and,  if  pxj odier  person  stKHddgef 
\^'>r>^  administradon,  such  person,  would  be  merely  a  trustee  ftsr 
Chichester's  Aw  repTcscntadves. 

Executrix  *^ 

▼. 

nistrator.         Friday^  April  20tb.    The  Judges  pronounced  dietr  opi^ 
.  ntons* 

Judge  Tucsfti  stated  the  case;  in  the  course  of  i^ch  he- 
observed  diat  the  defendanti  Sarah  ChicheHerj  by  answering 
the  allegations  of  the  bill  generally^  without  confining  her* 
self  to  the  matters  a  discovery  of  which  was  sought,  miglit, 
{aSMitf.  171.  perhaps,  according  to  some  authoritie8,(a) be  considered  as 
«w9/ib.  157.  'waiving  the  benefit  of  her  demurrer.  .  He  was  indined^ 
however^  when  sitting  as  a  Judge  of  a  Court  which  pn>- 
fesses  to  soften  the  rigours  of  the  law,  not  to  refuse  fo  a 
party  the  8»ne  latitude  of  defence  which  our  8tatutai|r 
law  now  indulges  in  Courts  of  Law« 
He  then  proceeded  as  follows: 

The  principal  point  reKed  on  by  die  counsel  fxSt  the  ap- 
pellant is,  that  a  Court  of  Chancery  has  no  juiisdictkn 
over  this  cas^,  and,  therefore,  that  die  decree  is  erroMow 
in  overrulmg  the  demurrer  and  granting  relief:  for  al- 
though the  complainant  might  have  been 'entitled  to  the 
discovery  sought,  he  was  not  entided  to  any  rdhf.  And^ 
among  the  arguments  urged  on  this  point,  it  was  more  than 
once  insisted  on  that  Mrs.  Fass  being  dead,  and  the  promise 
being  literally  to  do  equal  justice  to  afl  his  daul^ters,  aa 
fast  as  it  should  be  in  his  power  widi  cartvemence^  ne  suit  or 
action  either  at  law  or  in  equity  wiU  lie  upon  this  pcomisetf 
And  a  further  reason  for  this  objection  was,  that  Mr. 
Chichester  might  have  given  his  daughter  land,  if  he  iiad 
chosen  so  to  do;  in  which  case,  as  she  died  mdiouc  ever 
having  a  child.  Doctor  Fobs  could  not  even  have  a  life  cstato 
therein ;  and  moreover,  that  Chich&iter  had  his  whole  lile.  to 
perform  his  promise  in;  and  having  survived  his  dattglMr^ 
and  being  moreover  her  next  heir,  it  would  be  doiag  a  vain 
thing  to  compel  him  to  make  a  conveyance  which  would  be 
of  no  benefit  to  the  complainant  under  these  circumstances* 
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It  wiU  not,  I  presume,  be  denied,  xkaX  a  promise  to  do  a 
morri  aetUm  founded  xxfon  a  good  and  suflkiem,  or  valua- 
fale  eonsideration,  actually  given  or  performed  in  pursuance  ^£^^q*^* 
of  such  promise,  is  binding  upon  the  party  making  the  same,  ^    •/'Ad«l 
aod  may  be  enfin'ced,  according  to  the  miture  of  it,  either     nittrator. 
in  a  Court  of  Law  or  Equity.     Of  course,  if  the  law  cannot 
equity  ou^A/ to  enforce  it.     Taking  then  the  position,  that 
an  actional /onz^ cannot, under  the  circumstances  of  the  pre- 
sent case,  be  maintained  upon  this  promise,  as  contend- 
ed for,  I  will  consider  whether  this  promise  contains  such 
ingredients  as  that  a  Court  of  Equity  ought  to  grant  the 
relief  sought. 

-  The  following  principles  appear  to  me  to    require  no 
comment  or  illustration* 

lst»  That  a  promise  made  by  a  father  to  a  person  who 
•aeks  mi  alliance  with  his  daughter  is  a  promise  made  in 
amnderation  of  marriage,  if  the  marriage  be  afterwards  ^ 

had  with  his  consent. 

2d.  That  although  such  promise  may  literally  import 
a-prorbion  to  be  made  for  the  daughter;  yet,  being  made 
to  ihe  intendid  husband^  it  must  be  ccmstrued  to  be  one 
wluch  shall  enure  to  the  benefit  of  both^  unless  there  be 
special  reservation  to  the  contrary;  manifestmg  a 
intention  to  preclude  him  from  participating  in  the 
bmefit  diereof. 

;|f  these  priaciides  be  correct,  the  letter  of  the  12th  of 
Afirti^  1789,  must  be  considered  as  a  promise  made  by  Mr. 
Chkhe$i€r  to  Doctor  Vass  in  consideration  of  his  intended 
jdija&ce  with  his  daughter,  which,  according  to  the  expressions 
ctmtmaed  in  the  Doctor's  letter  to  him  of  the  10th  of  Aprils 
depended  upon  Chiche9ter*s  consent^  the  young  couple 
being  determined  to  do  nothing  that  might  create  the  least 
UDessiBess  or  anxiety  to  him;  but  to  bear  their  disappoint-' 
Mffor  with  all  possible  fortitude.  No  repugnance  to  this 
eNMaoitisexpressedby  Mr*  Chichester^  nor  any  terms  or  settle* 
iswntatettytisae  Imted  at,  in  any  of  his  leuers  to  the  Doctpr, 


U2 


Supreme  Court  of  Appeak. 


1«I0. 
Executrix 

V 

nistraior. 


er  others  on  the  subject.     It  must  therefore  be  taken  m  u 
promise  lo  enure  to  the  benefit  bQth  of  the  future  husband 
and  wife,     Ev<,n  when  Mr.  Chichester  had  itio  contenipla* 
tion  to  purchase  a  plantation,  or  a  lot  and  house  in  Cokhe^' 
ier  or  Dumfries^  or  to  give  a  plantation  which  he  had  in 
Shenwidoak  County,  not  a  word  Is  said  which  conveys  the 
most  distant  hint  that  he  meant  to  make  die  conveyance  t9 
his  daughter ^  separaUly^  or  to  require  a  setderoenc  from 
Doctor  Vaasy  before  he  should  give  his  daughter  any  things 
In  his  letter  of  Januarif  5i\v^  1790,  he  tcUs  him  uothiog 
in  his  power,  without  distressing  himselfi,  shall  be  wanting 
to  assist  the  Doctor  in  settling  to  his  satisfaction.     In  the 
aame  letter  he  offers  to  purchase  a   lot  in  Cakhester  or 
Dumfries  m  fee-simple^  or  do  any  thing  in  his  power  in  anf 
place  the  DdcK^t  should    think   most  agreeable.     Surelj 
these  expressions  manifest  an  intention  to  do  something 
that  should  enure  to  the  Doctor's  beQcfit^  and  must  be  re- 
ferred to  the  original  promise^  and  as  m  anile  sting  the  in- 
tention of  it.     And,  though  it  should  be  true  (which  it  is 
unnecessary  to  decide)  that  Mr.  Chichester  had  hia  whole 
life  to  perform  any  part  of  that  promise^  since  it  was  Jiiade 
to  depend  upon  his  convenience  j*  and  that  he  might  have 
given  his  daughter  land,  only^  and  not  money,  or  odier 
personal  prcjperty,  yet  if  he  had  such  an  election*  he  made 
BO  use  of  it,  and  the  promise  ought  to  be  enforced  in  such 
a  manner  as  may  be  most  beneficial  to  the  person  to  whom 
it  was  made,  having  regard  to  the  measure  of  his  Ixrunty  to 
his  other  daughters,  to  determine  that  which  was  due  to  the 
others^     As  this  was  a  matter  not  within  the  privity  of 
Doctor  P^ass^  if  the  performance  were  refused  upon   the 
ground  that  the  contract  was  not  obligatory,  (as  seem^  to 
have  been  the  case  according  to  the  testimony  of  one  irit^ 
nessi)  or  remained  unperformed  at  the  time  of  Mr*  Chi*' 
ehenter^x  death,  a  Court  of  Equity  was  certainly  the  proper 
tribunal  to  resort  to  for  a  discovery  of  the  adv  ances  made 
by  IMr.  Chichester  to  his  other  daughters}  aa  the  standard 
by  which  to  ascertain  the  measure  of  the  benefit  claimed  by 
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his  son-in-law ;  as  also  for  a  discovery  of  the  funds  out  of     "^fJJo*^ 
'which  the  relief  sought  was  to  be  given;  for,  if  Mr.  Chi*    v^^v^^^ 
chetter  had  died  leaving  no  estate  whatsoever  undisposed    ^*^'*^^'^* 
c^,  but  it  should  appear  that,  after  the  promise  made  to  ▼. 

ijoctor  Vass^  he  had  given  property  to  his  other  daughters,  nistntoi*. 
would  not  that  property  be  liable  to  contribution,  as  far  as  — ^— ^— — 
it  would  go,  to  make  the  portion  of  Mrs.  Vass  equal  to  that 
of  her  sisters  ?  Or,  if  he  had  died  intestate,  leaving  only 
lands  into  which  the  daughters  or  their  husbands  had  en* 
tered  as  his  heirs,  would  not  those  lands  be  liable  to  such 
81  contribution  for  the  portion  promised  the  remaining 
daughter  ?  Again,  the  nature  and  quality  of  the  property 
or  estate  given  to  the  other  daughters,  with  the  condi- 
tions (if  any)  under  which  it  was  given  to  the  other  daugh- 
ters, might  form  a  proper  subject  of  inquiry  in  a  Court  of 
Equity,  in  order  to  enable  that  Court  to  do,  what  Chichester 
promised  to  do,  ^*  ^^a/ justice''  among  all  the  daughters. 
A  discovery  of  all  these  things  was  therefore  very  properly 
required;  and  until  that  discovery  were  made,  the  Court 
could  not  possibly  judge  whether  the  complainant  wa 
entitled  to  reliefs  or  not.  The  case  exhibited  by  the  bill 
does  not  therefore  fiimish,  in  my  opinion,  any  proper  or 
reasonable  ground  for  the  demurrer,  which  is  confined  to 
the  r^fie/* sought;  of  the  propriety  of  granting  or  refusing 
which  the  Court  could  not  possibly  judge  until  the  merits 
liftre  brought  before  it  by  the  answer  and  other  evidence  in 
the  cause.  I  therefore  think  the  Court  decided  properly  in 
overruling  the  demurrer.  That  obstacle  once  removed, 
the  complainant's  right  to  reliefs  either  as  an  original  part}' 
to  the  contract,  or  as  the  administrator  of  his  wife,  was  un- 
questionable. 

I  have  before  said  that  if  a  promise  be  made  to  two  per- 
sons of  different  sexes,  in  consideration  of  a  marriage  to  be 
had  between  them,  if  they  marry,  the  promise  shall  enure  to 
the  benefit  of  both.  And  this  upon  the  principle  of  that 
tmity  of  person  whicKthelaw  establishes  between  them  upon 
their  marriage,  and  that  upon  the  principles  of  the  common 

Vol-.  I.  P 
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^n\V*     '^^*  *°'"»  ^y  ^^^^>  *^*  reversion  be  granted  to  a  man  and  a 

v^'N^^^^    woman,  and  their  heirs,  and  before  attommeiU  they  intcr- 

^ExewiSx'  "^^"'yi  ^d  then  attornment  is  made,  the  husband  and  wife 

.,    ,  ▼•  shall  have  no  moieties :  so.  if  a  feoffment  be  made  to  a  man 

Vass's  Admi- 
nistrator,    and  a  won^an,  with  a  letter  of  attorney  to  make  hvery,  and 

"  then  they  intermarry,  and  livery  is  made  secundum  formam 

chartWy  in  that  case  also  it  is  said  they  have  no  moiedes.  So^ 
if  an  estate  were  made  to  a  hiltein^  and  his  wife  being  free^ 
and  to  their  heirs,  although  they  have  several  capacities* 
viz.  the  villein  to  purchase  for  the  benefit  of  the  lord,  and 
the  wife  for  her  own,  yet,  if  the  lord  of  the  viUein  enter,  and 
the  wife  survive  her  husband,  she  shall  enjoy  the  whole 

(a)  Co.  JUtt.  land  ;  because  there  are  no  moieties  between  them  \(a)  and 

I  %7   h 

that  this  is  the  true  reason  of  the  law,  appears  from  dus; 
that  if  a  joint  estate  be  made  to  a  husband  and  wife  and  to  a 
third  person^  in  that  tase  the  husband  and  wife  have  in  law 
but  one  moiety^  and  the  third  person  shall  Jiave  the  other 
ih)  Idu,  ^ct.  ^oiety.{b)  And  Judge  Blackstone^  speaking  upon  the  same 
^^'  subject^  says,  that  if  an  estate  in  fee  be  given  to  a  man  and 

his  wife,  they  are  neither  properly  joint*tenants  nor  tenants 
in  common  \  for  husband  and  wife  being  considered  as  one 
person  in  law,  they  cannot  take  the  estate  by  moieties;  but 
both  are  seised  of  the  entirety^  per  tout  and  non  per  my^ 
the  consequence  of  which  is,  that  neither  the  husband  nor 
wife  can  dispose  of  any  part  without  the  assent  of  the  other, 

(c)  2  ML    but  the  whole  must  remain  to  the  survivor.Cc)   The  case  fd 

Cam     182 

(d)  Free,  in  Back  V.  Andrews^  2  Vern.  120.  is  to  the  same  effect.(^ 
E^q!'ca,^At^.  According  to  these  authorities,  and  particularly  the  latter, 
fi^.  8.  G.       ji  would  appear  that  if  there  be   a  specific   promise  of 

ands  to  a  man  and  a  woman,  in  consideration  of  their  in- 
tended marriage,  and  they  afterwards  marry,  and  the  con-» 
veyance  be  not  made  according  to  the  promise ;  the  survi- 
vor, in  whom  the  whole  interest  and  estate  would  have  vest* 
cd  if  there  had  been  a  conveyance  made  during  the  life  of 
both,  would  be  well  entitled  to  come  into  a  Court  of  Equity 
for  a  conveyance  of  the  whole  estate  to  himself  or  herself^ 
How  far  the  second  section  of  the  act  concerning  joint  rights 
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jKod  obligation8,(tf)  may  be  considered  as  operating  on  thii      Afrii^ 
case,  so  as  to  destroy  the  principle  of  entirety,  is  a  matter     \^^>0^%^ 
which  may   hereafter  deserve  great  consideration.      But,   ^^'^'j.^^'^'* 
should  it  be  determined  in  the  affirmative,   still  it  would         ▼• 
seem  that  the  survivor  might  well  come  into  a  Court  of     m»u-ator. 
Equity  for  a  conveyance,  if  not  of  the  wkok,  at  least  of  a  ""—"'^ 
moiety.     Judge  Pendleton,  in  delivering  his  opinion  on  this  ^^  ^• 
very  case,  when  before  this  Court  on  a  former  occasion, 
speaking  of  the  promise  contained  In  CoL  Chichester^s  let- 
ter,  says,  ^^  If  it  were  considered  merely  as  a  promise  of  a 
personalty,  that  right  would  vest,  as  ^  joint  interest,  in  the 
husband  and  wife,  until  reduced  into  possession,  and  go  to 
the  survivor,  if  eidier  died  before  that  happened/'     Thb 
perfectly  accords  with  what  I  meant  to  advance  upon  this 
subject.     In  the  case  of  E/Uott  v.  CoUier,(i!)  where  a  bill  (&)  sJth.59$, 
was  brought  by  tiie  representative  of  a  husband,  i^o  died 
without  administering  to  the  personal  estate  which  the  wife 
bad  in  her  own  right,  for  the  wife's  share  of  her  father's  cus- 
tomary estate,  as  a  citizen  of  London,  Lord  Hardwicke  de- 
clared that  the  plaintiff  was  entitled  to  a  decree  for  the  same, 
notwithstanding  the  husband  had  not  taken  out  letters  of  ad- 
ministration, (c)     From  these  authorities,  strengthened  by  (*ij  ^^'}^ 
our  own  act  concerning  wills,  &c.  which  expressly  establishes  C.  i  jP.  iVmt, 
the  priority  of  the  husband's  right  to  administer  on  the  estate  HargJ^TotetQn 
of  his  wife,  and  exempts  him  ftom  making  distribution  ofs.  P. 
it,(rf)  I  conceive  it  was  not  necessary  for  Doctor  V'ass  to  ij^^^g^T 
adnunister  upon  his  wife's  estate,  in  order  to  entide  him  to  ff'^jj/i^*^ 
bring  this  bill;  and  that,  upon  the  whole,  the  decree  over-  '^«^^«»'t 
ruling  the.  demurrer,  and  giving  relief,  as  prayed  for,  ought 
to  be  affirmed,  after  correcting  the  error  in  the   nfte  of  in- 
terest, which,  perhaps,  was  the  effect  of  inattention* 

Judge  RoANK.  Having  heretofore  given  my  opinion 
upon  the  merits  of  this  case,  I  shall  not  enter  into  them  at 
present*  On  those  merits  I  am  content  to  affirm  the  de- 
cree; merely  making  the  change  which  has  been  suggested 
in  relation  to  the  interest.    With  respect  to  the  jurisdiction 


116  Supreme  Court  of  Appeak. 

^i8?o  ^'     of  the  Court,  under  the  actual  circumstances  of  the  case,  said 

v^-v^^M^    the  allegations  of  the  bill  before  us,  we  are  undoubtedly  jus- 

^Ei'^iuu-lx*  *^^^^  *°  sustaining  it,  by  the  decisions  in  this  Court,  if  not 

V  ss's^Admi.  ^^  ^^^^  o^ England.     The  case  of  Pryor  v.  Adams  is  a 

nistrator.     Stronger  case  than  the  present  on  the  point  of  jurisdiction, 

■  and  is  perhaps  fully  justified,  among  others,  by  the  case  of 

Atkins  V.  Farr^  1  Atk.  287. 

Judge  Fleming.  On  the  decision  of  the  action  at  law,  ' 
between  the  same  parties,  and  on  the  same  subject,  by  tUs 
Court,  all  the  Judges  seemed  of  opinion  that  there  was 
sufficient  evidence  of  a  marriage  promise,  on  the  part  of 
the  appellant,  to  bind  him  to  fulfil  it;  but,  that  the  appellee 
failed  in  his  suit,  from  an  incurable  defect  in  the  declare* 
tion;  in  omitting  to  aver  that  the  appellant  had  made  ad> 
vances  to  some  one,  or  more,  of  his  daughters,  to  a  certain 
amount;  and  that  it  was  convenient  for  turn  to  make  the 
like  advancements  to  the  wife  of  the  plaintiff. 

The  counsel  for  the  appellant  in  the  present  case,  stated 
several  points  for  the  consideration  of  ,the  Court.  First, 
that  a  Court  of  Equity  had  no  jurisdiction,  it  being  a  pro* 
per  subject  for  a  Court  of  Law;  but  if  the  suit  be  sus- 
tainable, as  a  bill  of  discovery^  the  plaintiff,  having  obttdned 
the  discovery  sought  for,  ought  to  have  gone  into  a  Court 
of  Law  for  relief.  And  with  respect  to  the  merits,  it  was 
contended,  1st.  That  there  was  no  proof  of  a  promise, 
,  binding  either  in  law  or  equity;  2.  That  if  the  letter  of 
the  12th  Aprils  1789,  should  be  construed  to  amount  to  a 
promise,  the  appellant  had  his  whole  life  to  perform  it  in; 
as  the  ktter  is  qualified  with  the  expression  that  he  would 
endeaveur  to  do  his  daughters  equal  justice  as  fast  as  it 
should  be  in  his  power,  with  conoenience;  3.  That  an  ad- 
vancement to  the  daughter  in  land^  would  have  been  a  com- 
plete fulfilment  of  the  promise,  and  that,  had  such  an  ad- 
vancement been  made,  the  land  would  have  immediately 
descended  to  the  appellant,  on  the  death  of  the  dau^^ter. 
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without  having  issue,  born  alive,  to  entitle  the  husband  to  April, 

®               '                            ^  1810. 

hcdd  the  kukl^  as  tenant  by  the  curtesy.  v^^^v-^ 

The  case  has  been  so  fully  and  ably  discussed  by  the  Chichester's 

'                      '                              "^  Lxecutrix 

Judges   who  have  preceded  me,  particularly  by   Judge  ^  v. 

TaeKSR,  that  I  shall  add  but  little  to  what  has  been  already  nisti^ior. 


said  on  the  subject. 

With  respect  to  the  jurisdiction  of  thci  Court,  this  is 
clearly  a  bill  of  discovery,  to  ascertain  what  advances  had 
been  made  to  the  other  daug^rs  by  the  father,  either  in 
Ids  life*time,  or  by  his  last  will  and  testament :  and,  that 
discovery  being  made,  the  only  remaining  question  is  whe- 
ther the  complainant  was  bound  to  dismiss  his  bill,  and 
seek  redress  by  a  new  suit,  in  a' Court  of  Law  ?  Mr.  Wick* 
ham  cited  some  English  authorities  that  seem  to  favour  the 
doctrine;  but  I  believe  the  uniform  practice  In  this  country 
has  been  otherwise;  especially  where  the  subject  matter  is 
within  the  cognisance  of  a  Court  of  Equity,  and  there  be 
DO  latent  facts,  to  be  inquired  of  by  a  Jury,  necessary  to  be 
found,  in  order  to  enable  the  Court  to  give  a  correct  deci- 
sion* And,  even  in  such  a  case,  the  general  practice  is,  for 
Ac  Court  of  Chancery  to  direct  an  issue  to  try  any  par- 
ticular tmcertain  fact  that  may  be  thouglu  material  in  the 
cause.  In  the  present  case  there  was  sufficient  disclosed 
in  the  answer  of  the  defendant  to  enable  the  Court  to  de- 
temune  what  sum  would  place  the  deceased  wife  of  the 
complainant,  or  her  representative,  who  was  her  surviving 
husband,  on  an  equality  with  the  other  daughters  of  Ri-* 
chard  Chichester* 

As  to  the  ^rat  pointy  on  the  merits,  I  have  no  doubt  but  * 
that  the  letter  of  the  12th  of  Aprily  1789,  amounted  to  a 
marriage  promise;  but,  say  the  counsel,  Richard  Chichester 
had  his  whole  life  to  perform  his  promise  in :  but  that  posi- 
tion is  not  admitted.  His  promise  was,  that  he  would  do 
equal  justice  to  all  his  daughters,  as  fast  as  it  was  in  his 
power  with  convenience;  the  true  meaning  of  which  was, 
that  he  would  do  it  in  a  reasonable  time,  taking  into  consi- 
deration the  circumstances  of  his  estate,  and  the  length  of 
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^im**  time  that  elapsed   between  the  marriages  of  his   otkcr 

v^^^nt^  daughters,  and  his  advances  to  them  respectively.     But  we 

^E  *^icu\rix*  ^"^  ^^^  ^^  never  performed  it  at  all,  not  even  by  his  last 

"'       ,  wilL     And,  as  to  his  having  the  right  to  make  the  advance* 

Vass'B    Admi-  .       •  .  .  . 

nistrator.      ment  in  kmd,  that  is  not  denied,  provided  it  had  been  in 

'~"'*-"~    value  equivalent  to  the  advancements  to  his  other  daughters* 

But,  not  having  made  such,  nor  any  other  advancement  to 

Mrs.  Vassy  except  a  negro  girl,  and  some  other  trifles,  I 

concur  in  the  opinion  that  Vass  was  entitled  to  recover  a 

sum  of  money  equal  in  value  to  the  advances  made  to  the 

other  daughters. 

But  there  seems  to  be  an  error  in  the  decree,  in  giving 

six  instead  of  five  per  cent,  interest  on  the  sum  decreed; 

the  decree  must  be  reversed,  and  corrected  so  far  as  re- 

tipects  the  interest,  and  affirmed  as  to  the  residue. 
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April, 
1S10. 

Hooper  and  Wife  and  William  Savage  against 
Royster  and  Wife. 

UPON  an  appeal  from  an  interlocutory  decree  of  the  1?  J"  « »"»t »" 

_  •       ^  <•  ^t  ^        1        r^  .  »^.       .       .         Chancery,  the 

;Supenor  Court  of  Chancery  for  the  Richmond  District,  m  a  bill  having  re- 
suit  brought  by  Littlehcrry  Royster  and  Nancy  his  wife,  proceedingi»i» 
)ate  Namy  Farris^  orphan  of  Sherwood  Farrisy  deceased,  ?"„  now*'I^' 
against  WilHam  Saoage  and  Elizabeth  Gathright,  administra-  ^oh  "fn^'^ul'e 
tors  oi  Joseph  Gathrighty  Jane  Gathrighty  administratrix  of  ^™*^  thr'^In' 
Jfiles   Gathrighty    and   Anne  Whitlock.  administratrix  of»^«^«:    »'a*»»»J? 

^      '  ^  admitted  that 

Benjamin  Gathright,  deceased.  such   a    »uit 

-I,        -  „,  ,      1  •  1   >  ,  .1    *»•    brought. 

The  bill  stated  that  the  complamants,  together  with  and  such  a  de. 
Hfitchell  Farrisy  being  the  distributees  of  Sherwood  Farris^  i„  ^the  bin, 
deceased,  had  instituted  a  suit  in  the  same  Court  against  courT^of  Ap* 
WiUiam  Farrisy  administrator  of  the  said  Sherwood Farrisy  vl^J^^'"^  |)j" 

certiorari  for  it 
traoKrtpt  of  the  record  referred  to^and  receire  it  as  CTidence,ao  far  as  admitted  bj  the  answer. 

2.  Ad  administrator,  to  whom  a  eredit  for  a  siiro  of  money  paid  by  htm  to  the  gnardiaii 
of  one  of  tlie  distributees  has  been  allowed  by  a  final  decree  in  Chancery,  is  a  competent 
witness,  in  behalf  of  the  ward,  to  prove  the  payment  of  the  money  to  her  guardian ;  thoagh 
the  Utter  was  no  party  to  the  decree. 

3.  Proof  of  the  partfl  declarations  of  a  guardian  t]iat  she  did  not  intend  to  charge  her 
w«rd  fop  board  is  admissible  to  repel  a  charge  for  board  in  her  life-time,  exhibited  by  her 
fepreacntatiTes  alter  her  death.  But,  in  such  case,  she  ought  not  to  be  charged  with  inte- 
rest cm  a  sum  of  money  reoeired  for  the  ward,  unless  such  interest  would  exceed  the 
amofunt  of  a  reasonable  compensation  for  board. 

4.  A  guardian  may  be  allowed  for  moneys  paid  and  advanced  for  the  clothes,  schooling  and 
other  necessary  expenses  of  the  ward,  out  or  the  principal  of  such  ward's  pstnte;  if  it  ap- 

■^r|r  that,  from  extraordinary  circumstances,  such  disbursements,  were  unavoidable  wifhout 
edible  neglect  on  the  part  of  such  guardian;  otherwise  such  allowance  ouglit  to  be  made 
out  of  the  profiu  only. 

5.  Money  received  by  a  guardian  for  a  ward*  during  the  paper  money  times,  ou^t  to  Im- 
reduced  by  the  scale  of  depreciation;  to  be  applied  as  on  the  last  day  ot^  the  year  in  which 
it  was  rcceiTcd. 

6.  A  reasonable  time  ought  to  be  allowed  a  guard^  to  put  the  monev  of  a  ward  out  at. 
interest;  and,  in  this  case,  six  months  were  considered  as  such  reasonable  time. 

7.  If  money  was  received,  by  a  guardian  for  a  ward,  witliin  six  months  previous  to  the  1  st 
of  January^  1777 ,  (when  the  scale  of  depreciation  commenced,)  it  should  be  i-educcd  ac* 
oordlog  to  (he  scale,  as  at  the  end  of  six  months  from  the  time  when  received. 

8.  On  an  appeal  from  an  interlocutory  decree,  if  proper  parties  (o  the  suit  appear  to  be. 
wanting,  the  Court  of  Appeals  will  not  leave  it  to  the  Chancellor,  but  will  iistif  direct  such 
parrira  to  be  made.  ^ 

9-  In  a  suit  for  cootribution  against  legatees  or  distributees,  the  txetutor  or  ndministrator, 
c»-,  »!  lio  be  (le.id,  the  person  who  succeeded  him  in  the  executorship  or  ailmiuistrAtion,  ou^ht 
t^  h'  avdi^i*i  a  ijarty ;  unless  it  appear  that  the  account  of  such  executorship  or  administrauou 
i  V  hrcr.  regui  u\j  made  up,  and  the  estate  thereupon  dclivei-cU  over  to  the  legatees  or  dis 
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^im'^  to  compel  a  setdfcment  of  his  administration  account;  tliaty 
in  the  progress  of  that  suit|  William  Farris  claimed  a  credit 
for  the  sum  of  158^  ISs.  10  3-4dl  paid  Anne  Gathright  as 
guardian  for  the  complainant  Nancy ^  and,  to  support  the 
claim,  produced  a  receipt  for  that  sum,  dated  August  2d^ 
177 — ,  signed  "  William  Gathright^  jun.  for  Anne  Gath^ 
right ;^^  that  the  Court  directed  an  issue  to  try  whether  tfie 
payment  was  made  to  William  Gathright  as  stated,  and 
whether  he  was  empowered  by  Anne  Gathright  to  receive^ 
such  payment ;  the  Jury  found  that  the  money  was  paid^ 
and  that  William  Gathright^  jun.  had  authority  to  receive 
it;  in  consequence  of  which  a  decree  was  rendered  esta- 
blishing the  credit;  **  all  which  would  more  Jidiy  appear^ 
reference  being  had  to  the  record  of  the  scud  suit  now  re- 
maining  in  the  said  Court ^^  that  Anne  Gathright  had  never 
accounted  for  this  sum;  that  she  died  about  the  year  '  -^ 
leaving  property  of  considerable  value ;  but  whether  she 
left  a  will  or  not  the  complainants  could  not  Cjertainly  say; 
that  her  property  was  divided  on  her  death  among  her 
three  sons  Joseph^  Benjamin  and  Miles^  of  whom  the  de- 
fendants were  the  legal  representaUves;  and  concluded  widi 
praying  a  decree  against  them  for  the  said  sum  of  money 
with  interest,  and  for  such  other  relief  as  might  be  consist- 
ent with  equity. 

The  joint  and  several  answer  of  the  defendants  admit* 
ted  the  intestacy  of  Sherwood  Farrisy  the  administratioi^of- 
FFi/Cam  Farrisy  the  guardianship  of  Anne  Gathright^  and 
the  suit  instituted  against  William  Farrisy  as  stated  in  the 
bill:  but  neither  admitted  or  denied  the  validity  of  the  re* 
ceipt  for  158l.  15*  10  3-4rf.,  but  called  upon  the  phintiji 
for  proof  according  to  law;  alleging,  however,  that  "  if  the 
said  receipt  were  genuine  and  authorized  by  the  said  Anne 
Gathrighty  still  her  representatives  had  a  claim  against  the 
complainant  Nancy  for  a  much  larger  sum,  namely,  for  ten 
years^  board,  schooling  and  clothing,  furnished  by  Anne 
Gathright  to  the  said  Nancy;  that  the  said  Anne  Gathright 
made  a  will;  (of  which  a  copy  was  exhibited;)  that  the 
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said  will   disposed  of  several  negroes  (particularly  two      April, 


named  Major  and  Frank)  which  belonged  to  her  deceased 
husbanr^  William  Gathrighty  sen.  and  were  not  at  her  dispo* 
sal,  except  under  his  will;  that^  therefore,  the  defendants 
required  the  plaintiffs  to  show  her  title  to  the  said  property; 
that^  supposing,  however,  that  all  the  slaves  and  other  property 
mentioned  in  her  wiU  belonged  to  her,  (which  the  defendants 
did  not  admit,)  her  distributing  the  same  on  a  belief  that  it 
would  go  according  to  her  will  was  an  evidence  of  her  opi- 
■  nion  that  she  was  exempt  from  any  liability  for  the  said  receipt ; 
the  said  Anne  Gathrjght  having  been  a  woman  of  great  eco- 
nomy and  justice  in  her  dealings;  and  that  if,  contrary  to  the 
expectation  of  the  defendants,  they  should  be  decreed  to  ac- 
count for  such  portions  of  her  estate  as  had  come  to  the 
hands  of  those  whom  they  represent,  they  prayed  that  it 
might  be  in  proportion  to  what  each  had  received*  The  will 
of  Anne  Gathright  dated  November  28,  ITSO,  (referred  to 
in  this  answer,)  appears  to  have  devised  her  landed  property 
to  her  sons  William  and  Benjamin^  and  her  slaves  and  per- 
sonal property  in  various  proportions  to  Benjamin^  Miles 
and  Joseph^  her  daughters  Jane  Anne  Gathright^  and  Anne 
Whitlociy  her  grandson  Mitchell  Farrisy  and  her  granddaugh- 
ters Anne  Gathright  and  Anne  Farris;  appointing  her  two 
sons  Miles  and  Joseph  executors:  but  whether  they  quali- 
fied as  such,  or  the  will  was  ever  admitted  to  record,  does  not 
appear.  Sundry  depositions  were  taken  to  support  and  re- 
pel the  credit  claimed  by  the  defendants  for  the  boards  school 
ing^  and  clothing  of  the  complainant  Nancy ^  during  the  time 
of  her  residence  in  the  family  of  Anne  Gathright,'  from  which 
it  appeared  that  the  said  Nancy  had  lived,  and  been  genteelly 
entertained  there,  8  or  9  years;  that  she  went  to  school 
part  of  the  time,  and  was  well  clothed;  but  that  AnneGath^^ 
right  bad  repeatedly  declared  she  did  not  intend  to  make 
any  charge  for  her  board* 

With  respect  to  the  validity  of  the  receipt  for  the  158^  ISs. 
10  3-4^.;  it  was  proved  by  the  deposition  of  John  Farris^ 

Vol..  t  a 


1810. 
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Apri  w     diat  he  always  understood  that  WUliam  Gathright  transacted 


the  chief  of  his  mother's  business  in  the  time  of  her  being 
Hooper      guardian  for  her  granddaughter  Nancy  Farris;  that  he  ve. 
^y»^'     rily  believed  that  Anne  Gathright  w^  herself  incapable  oC 
*^  transacting  the  duty**  which   her  guai^ianship  required;: 
and  that  he  always  understood  that  she  was  guardian  to 
Nancy  Farris^  in  the  year  1777.    It  was  also  proved  by  the 
deposition  of  William  Farris^  (the  administrator  of  S/ur^ 
wood  Farris,')  that  he  took  a  receipt  (without  saying  far 
what  sum)  of  Anne  Gathright^  as  guardian  of  Nancy  Farrhy 
for  her  proportional  part  of  the  money  due  her  as  orphan  of 
the  said  Sherwood  Farris;  and  that  William  Gathright  did 
the  business  for  Anne  Gathright^  as  guardian  of  Nancy  Far* 
ris^  with  the  said  deponent. 

A  transcript  of  the  record  in  the  suit  referred  to  in  the 
bill,  was  not  inserted  in  the  record  sent  to  the  Court  of  Ap« 
peals,  but  was  afterwards  trought  up  l)y  certiorari;  from 
which  it  appeared  that  a  verdict  had  been  found,  (on  an 
issue  directed  in  that  suit^  setting  forth,  *^  that  the  receipt 
in  the  following  words,  *  Received  August  2d,  177—^  of 
William  Farrisy  158/.  15s.  10  3-4</.  for  Anne  Farrisj  orphan 
of  Sherwood  FarriSy  deceased,  to  remain  without  interest 
till  January  next,  as  (he  interest  is  settled  till  then. 

^William  Gathright^  j\xn.  for  Anne  Gathright. 

^jfohn  Warriner^  yivi.^ 
was  the  proper  hand-writing  of  the  said  William  Gathright^ 
jun.;  and  that  he  was  empowered  by  Anne  Gathright  to 
receive  money  for  her  ward  Nancy  Farrisy  orphan  of  Sherwood 
JVirm,  deceased  i**  and  a  decree  had  been  thereupon  pro- 
nounced, allowing  William  Farris  credit  for  the  said  siun 
of  158/.  15s.  10  3-4^.  in  the  settlement  of  his  account  as 
administrator  of  the  said  Sherwood  Farris. 

The  late  Chancellor  (on  the  29th  of  September y  1803) 
^^  being  of  opinion  that  the  plaintiff  Nancy  was  not  chargea- 
ble with  boards  nor  entitled  to  interest  for  the  use  of  the 
money  claimed  by  the  bill  during  such  time  as  she  abode  in 
her  grandmother  Anne  Gathright^s  family,  adjudged  and 
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decreed  that  the  defendants,  out  of  the  goods  and  credits      Avkii^ 

**  1810. 

(^  their  intestates  respectively,  pay  to  the  plaimiffs  158/!    s^r>^.^^^ 
15*.  10  3-4^,  with  interest  thereon,  at  the  rate  of  five  per      ^^^ 
C€nt.  per  arm.  to  be  computed  from  the  time  when  she     ^'^^^ 
ceased  to  be  longer  a  member  of  that  family  :    but,  foras- 
much as  data  for  exactly  measuring  that  period  are   not 
supplied,  and  the  defendants  are   understood  not  to  have 
admitted  the  things  bequeathed  to  their  intestates  by  the 
said  Arme  Gathright  to  have  been  her  property,  the  Court 
directed  one  of  the  Commissioners  to  inquire  into  these 
matters,  and  report  them,  as  they  shall  appearto  him,  to  the 
Court,  with  the  value  of  that  property;'*  from  which  de- 
cree the  defendants  William  Savage  and   Hooper  and  wife 
prayed  an  appeal,  which  was  allowed  them. 

Nicholas  and  Randolph^  for  the  appellants. 

Wickham^  for  the  appellee. 

On  behalf  of  the  appellants  four  points  were  made;  1. 
That  Anne  Gathright  was  never  chargieable  with  the  money 
decreed ;  in  support  of  which  it  was  observed  that  the  pre* 
sent  defendants  not  having  been  parties  to  the  suit  against 
William  Farris^  the  record  in  that  suit  was  not  admissible 
evidence  in  this;  independently  of  which  record,  there  was 
nothing  to  prove  the  payment  of  the  money  but  the  deposi* 
ticm  of  William  Farris^  who  was  clearly  an  interested  wit- 
ness; 

2.  That,  if  she  was  ever  chargeable,  the  credit  ckumed 
&r  board  ought  to  be  allowed ;  her  declarations  that  she 
did  not  intend  to  charge  it,  not  being  sufficient  to  bar  her 
right; 

3.  That  if  the  receipt  were  allowed,  its  true  date  was 
probably  in  the  paper  money  times,  and  therefore  the*  scald 
of  depreciauon  ought  to  be  applied,  according  to  the  ci^ 
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April,  ges  of  Gronberry  v.  Granherryy(ai)  and  Call  v.  Ruffin;(J>y 

^^'v-^  and. 

Hooper  4  .That  all  the  proper  parties  were  not  before  the  Court; 

Royster.  as  was  evident  from  Anne  Gaihright^s  will. 


^)  I  ifiifA.      j^  answer  to  the  first  point,  it  was  said  that  the  record  in 
(6)  iCaU^sss.  ^\^^  ^Ys^  g^J^  ^j^3  jjQj  introduced  as  absolute  or  conclusive 
testimony,  but  merely  as  introductory  to,  and  explanato- 
ry of,  the   depositioa   of    William  Farris;  that  a  copy  of 
that  record  would  have  been  no  evidence  before  the  Chan* 
cellor,  since  the  papers  being  in  his  own  Court,  he  should 
(c)  s  ffatk.  have  looked  into  the    originals.      In  the  case  of  Burk7s 
'*  *  J^x^r  V.  TrLgg*9  Ex^r^(c)  such  was  the  principle  established 

on  the  plea  of  nul  tiel  record:  and  it  would  have  been  the 
same,  if  the  copy  in  question  had  been  incidentally  produced 
as  evidence  to  the  Jury,  In  this  cause,  the  bill  referred  to 
the  papers  in  the  other  suit,  as  noxu  remaining  0/ record  in 
the  Court.  This  made  them  part  of  the  bill,  and  authorized 
the  giving  them  in  evidence,  so  far  as  by  the  rules  of  law 
they  were  evidence ;  viz.  to  shew  that  such  a  suit  had  been 
brought^  and  such  a  decree  existed;  whereby  it  appeared 
that  William  Farris  was  disinterested;  the  decree  in  his  fa- 
vour having  setded  the  matter  as  to  him. 

Even  if  the  record  was  not  read  in  the  Court  below,  (as  it 
should  have  been,)  the  Court  here  ought  to  inspect  and  re- 
ceive it  as  evidence  ;  this  being  an  interlocutory  decree,  and 
(^}d  Ca/^S9.  ^his  Court  having  obtained  possession  of  the  transcript  by 
writ  of  certiorari ;  as,  in  Alexander  v.  Morris^(a)  where 
the  decree  was  interlocutory,  depositions,  taken  q/ier  the  aU 
lowance  of  appeal^  were,  nevertheless,  adoiitted  to  be 
read  in  the  Court  of  Appeals* 

2.  As  to  the  botird^  the  Chancellor  has  been  liberal  enough* 
Since  it  was  evident  that  Mrs.  Gathright  never  intended  to 
charge  the  plaintiff  Nancy  with  board,  and  held  a  considera- 
ble sum  of  money  belonging  to  her,  for  many  years ;  he<  vc-^ 
r}'  properly,  refused  to  make  the  one  party  liable  for  boards 
and  the  other  for  interest.  Besides,  if  the  profits  of  the 
orphan's  estate  were  not  sufficient  for  her  maintenance,  her 
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guardian  had  no  right  to  consume  the  principal  in  expenses,     ^.'J^n^' 
buc  should  have  had  her  bound  out  according  to  law.(a) .       V^^,^^^ 

3.  Whether  the  scak  of  depreciation  ought  to  be  applied,         ^^ 
or  not,  does  not  appear.     But,  admitting  that  paper  napncy     ^^t^^r. 
was  paid,  the  decree  not  bting  Jinal^  it  will  not  be  too  late  (a)    i   Jie^. 
for  the  Chancellor  to  apply  the  scale  hereafter.     So  also,       ^^i!'  ^'  *'^' 

4.  Proper  parties  may  be  introduced  at  any  time  before 
the  final  decree* 

In  reply y  it  was  urged  that  a  mere  reference  to  another 
suit  does  not  make  it  part  of  the  bill,  unless  the  record  be 
Jiled^  or  made  an  exhibit;  (hat  the  evidence  necessary  on  the 
plea  of  nul  tiel  record  is  very  different  from  that  required  in 
Chancery  suits ;  that  copies  there  are  always  received,  and, 
indeed,  are  most  proper^  because  the  papers,  and  those  only^ 
which  were  before  the  Court  below,  ought  to  be  inserted  in 
die  record  to  be  sent  to  the  Court  above. 

William  Farris  was  not  a  competent  witness ;  for,  not- 
withstanding the  decree  was  in  his  favour,  he  was  not  alto- 
gedier  discharged,  ^nce  a  bill  of  review  might  be  obtained, 
and,  therefcHre,  he  might,  eventually,  be  interested. 

As  to  the  question  of  depreciation^  the  Chancellor  will  ne- 
ver allow  for  it,  if  this  decree  be  affirmed;  for  he  could  not 
have  got  to  the  sum  of  158/.  15^.  10  3-4J.  without  dis- 
allowing the  depreciation. 

Mr.  Wickam^s  suggestion,  that  proper  parties  may  be  made 
hereafter^  ought  not  to  prevent  this  Court  from  now  direct- 
ing them.  Is  a  man  to  be  condemned  unheard,  because  he 
may  be  heard  hereafter  I  Principles  are  now  to  be  settled. 
If  Ais  Court  affirm  the  decree,  its  decision  will  be  under- 
stood as  declaring  that  all  the  proper  parties  are  already 
made. 

Friday^  May  18.    The  Judges  delivered  their  opinidns. 

Judge  TucKSR.  The  first  question  in  this  cause  re- 
spects the  proof  of  the  payment  of  the  sum  of  158/.  ISs, 
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lOi  by  WilUam  Farrisy  administrator  of  Sherwood  Farrh^ 
deceased,  to  Anne  Gathrtghtj  as  guardian  of  the  complain- 
ant, Nancy  Royster^  who  was  a  daughter  of  the  said  Sher^ 
wood  Farris.  And  the  proof  rests  entirely  upon  the  de- 
position of  WilUam  Farris  the  administrator,  by  whom  the 
payment  is  alleged  to  have  been  made.  As  it  is  short,  I 
shall  transcribe  the  whole  as  it  appears  in  the  record. 

**  Question  by  the  plaintiff.  Did  you,  or  did  you  not, 
take  a  receipt  of  Anne  Gathrighty  as  guardian  of  Nancy 
Farris^  for  her  proportional  part  of  the  money  due  her  as 
orphan  of  Sherwood  Farris^  deceased,  you  being  adminis- 
trator of  the  said  Sherwood  Farris,  deceased  ?" 

«  Answer.  1  did  taie  a  receipt^  and  I  was  the  adminis- 
trator." 

**  Question  by  the  plaintiff.  Did  WilUam  Gathright  do 
the  business  for  Anne  Gathright,  as  guardian  of  Nancy  Far* 
ris,  with  you  ?" 

**  Answer.     He  did.     And  further  he  saith  not.*' 

Were  there  no  objection  to  the  competency  of  the  depo« 
nent  as  a  witness,  I  am  clearly  of  opinion  that  this  deposi- 
tion, standing  alone  and  unsupported  by  the  receipt  which 
be  says  he  took  for  the  money,  (the  amount  of  which  it 
not  mentioned,  nor  even  hinted  at,)  ought  to  be  wholly  re* 
jected  as  proof  of  such  payment  to  the  guardian. 

But  the  objection  to  his  competency  appears  evident 
upon  the  face  of  the  deposition ;  for,  as  administrator  of 
the  father  of  Nancy  Farris,  he  was  chargeable  to  her  for 
any  legacy  or  distributable  portion  of  her  father's  estate 
in  his  hands,  and,  consequently,  could  not  be  permitted  to 
discharge  himself  by  his  own  oath,  only,  that  he  had  paid 
it  over  to  her  guardian. 

But  to  remove  that  objection,  the  plaintiffs  resort  to  a  re- 
cord in  a  suit  between  themselves  and  this  witness,  as  ad- 
ministrator of  S.  F.  in  which  the  Chancellor  directed  an 
issue  to  be  made  up  between  the  parties,  to  try  whether 
Anne  Gathright,  (who  was  not  a  party  in  that  suit,)  on  the 
se^nd  day  of  August,  1 777^  was  the  guardian  of  the  plain- 
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tiff  Nanct/j  and  also  to  try  whether  an  exhibit  in  these  ^lYio**' 
words, "  Received  August  2d,  177—,  of  Wi/liam  Farrvt  \5SL 
15s»  10  3-4J.  for  Anne  Farris,  orphan  of  Sherwood  Farris^ 
deceased,  to  remain  without  interest  till  January  next,  as 
the  interest  is  settkdtill  then.**  (Signed)  "  W.  Gathright, 
jun.  for  Anne  Gathright^  was  undersigned  by  the  said  ^ 
G.,  jun.  with  his  proper  hand;  and  also  to  try.  whether  the  . 
said  Wm  G^.f  jun.  was  empowered  by  the  said  A.  G.  to  receive 
money  due  to  her  ward ;  on  which  trial  those  facta  were 
both  found  in  the  affirmative ;  which  record  is  in  part  re* 
cited,  and  is  referred  to  in  the  complainants'  bill,  in  this 
suit,  as  then  remaining  in  the  same  Court  of  Chancery*  But 
that  record  was  not  made  a  part  of  the  record  in  this  suit^ 
when  sent  up  from  the  Court  of  Chancery,  neither  doth  it 
appear  that  it  was  read  in  evidence  there  at  the  hearing* 
Mr.  Wickham,  however,  contended,  upon  the  authority  of 
Alexander  v.  Morris,  (3  Call,  104.)  that,  this  being  an  ap« 
peal  granted  from  an  interlocutory  decree,  this  Court  would 
allow  that  record  to  be  read;  more  especially  as,  being  a  re* 
cord  of  the  same  Court,  it  was  probable  the  Chancellor 
had  inspected  it  previous  to  pronouncing  lus  decree.  But 
I  have  very  great  doubts  of  the  propriety  of  such  a  prac- 
tice, as  it  may  be  productive  of  great  inconvenience  and 
injury  to  suitors  in  general.  For  can  it  be  thought  reason- 
able, that  a  party,  by  referring  in  a  general  way  to  a  suit 
between  other  persons,  although  in  the  same  Court,  should 
put  his  adversary  to  the  trouble  and  expense  of  hunting 
for,  and  taking  copies  from  the  papers  in  a  suit,  or  perhaps 
a  dozen  suits,  determined  twenty  or  fifty  years  ago,  and, 
after  all,  perhaps  not  meeting  with  the  papers  referred  to, 
when  the  party  making  the  reference  might  have  produced 
an  authentic  copy,  and  annexed  it  to  his  bill  or  answer, 
without  further  expense  than  paying  for  a  copy  of  so  much 
as  he  himself  might  deem  material  to  his  own  cause.  Or, 
suppose  a  person  (against  whom  a  decree  may  have  been 
pronounced  in  any  of  the  other  Chancer}"  District  Courts) 
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to  apply  to  a  gentleman  of  that  bar  for  his  advice  whether 
to  i^peal  fron^  a  decree  or  not.  He  produces  the  record 
cenified  by  the  clerk,  and  the  counsel,  upon  examining^ 
it,  discovers  manifest  error,  and  advises  an  appeaL  If, 
upon  an  exhibit  which  shall  afterwards  be  brought  up 
1^  certiorari^  as  in  this  case,  the  Court  shall  affiim 
the  decree,  (although  such  exhibit  was  probably  never 
produced  in  the  Court  below,)  the  defendant  will  be 
liable  to  pay  damages  at  the  rate  of  ten  per  cmU  per  amu 
which  he  would  never  have  incurred  if  the  exhibit  had 
been  made  a  part  of  the  record  originally*  I  therefore 
think  the  practice  too  dangerous  to  be  countenanced  bf 
this  Court:  more  especially  as,  in  the  present  case,  liie 
defendants  have  not  admitted  the  pa3rment,  but  called  for 
proof  to  be  made  of  iu 

But,  if  it  were  admitted  that  this  record  might  be  read 
here  for  the  purpose  of  shewihg  that  the  administrator  b 
no  longer  liable  to  the  plaintiff  Nancy y  and  therefore  a  com- 
petent witness  to  prove  the  payment  of  her  distributive 
part  of  her  father's  estate  to  her  guardian,  still  I  am  of 
opinion  it  ought  not  to  be  admitted  for  any  other  purpose. 
Now  the  amount  of  the  money  paid  to  IVilUam  Gathrighty 
yaxu  as  the  agent  of  Anne  his  mother,  nowhere  aj^ars 
but  in  that  record*  This  Court  certainly  will  not  admit  it 
for  that  purpose;  for  Anne  Gathright^  not  being  a  party  in 
that  suit,  had  no  opportunity  to  cross  examine  the  witness; 
and,  if  we  look  into  that  record,  he  contradicts  his  own  evi- 
dence in  this  cause;  for  there  t\it  jnoney  appears  to  have 
been  paid  to  the  son,  who  gave  a  receipt  for  it,  and  here 
the  witness  says  that  he  took  a  receipt  from  (not  that  he 
paid  the  money  to)  the  mother. 

Again,  if  we  are  to  inspect  that  reeord,  it  afibrds  a  pre- 
sumption, at  least,  that  the  money  was  paid  to  the  guardian 
during  the  period  when  paper  money  was  the  only  circula- 
ting medium  in  this  country;  if  so,  it  ought  to  be  scaled  ac- 
cording to  the  value,  as  established  by  the  act  of  Assem- 
bly, within  a  reasonable  time  after  the  time  of  the  payment' 
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I  also  think  the  defendaots  are  entided  to  a  reaaonable  al-     April, 

1810. 

lowance  for  board,  as  well  as  clothing  and  schooling,  not- 
withstanding the  generous  intention  of  the  guardian  not  to 
dai^  any.     For  the  frfaintifis  coming  to  ask  for  equity, 
ought  to  do  ic    Loose  declarations  are  not  to  be  attended  — "— "^ 
to. 

But,  whether  this  be  correct  or  not,  she  certunly  has 
not  waived  her  claim  for  moneys  paid  and  advanced  for 
clothes,  schooling,  and  other  necessary  expenses,  (board  ex« 
cepted,)  an  account  of  which  ought  to  be  taken,  and  all  just 
and  reasonable  disbursements  allowed  out  of  the  profits  of 
the  ward^s  estate,  if  sufficient  for  that  purpose;  but,  if  those 
profits,  during  that  period  of  the  ward's  infancy  when  she 
was  too  young  to  be  bound  out  as  an  apprentice,  shall  prove 
insufficient  to  compensate  the  guardian  for  such  just,  rea^ 
aonable,  or  necessary  disbursements,  the  balance  ought  to 
be  made  good  out  of  the  principal  of  lier  estate*  But  for 
advancements  subsequent  to  that  period,  no  allowance  be- 
yond the  profits  of  the  ward^s  estate  ought  to  be  made, 
unless  it  shall  appear,  that,  from  extraordinary  circumstan- 
ces, such  disbursements  were  unavoidable  without  culpable 
neglect  on  the  part  of  the  guardian :  in  which  clise  the  same 
ought  to  be  allowed  out  of  the  principal  of  the  ward's 
estate,  (if  the  profits  thereof  shall  be  found  insufficient,) 
with  interest  on  the  same  from  the  end  of  each  year.  And 
that,  for  any  balance  which  may  be  found  due  to  the  ward 
at  the  period  when  she  ceased  to  reside  with  her  guardian, 
interest  at  the  rate  oi  Jive  per  cent,  per  annum  ought  to  be 
allowed  to  the  ward.  And,  in  settling  and  adjusting  the 
accounts,  all  payments  and  receipts  of  money,  between  the 
first  day  of  yanuary^  1777 ^  and  the  first  day  of  January^ 
1782,  are  to  be  considered  as  made  in  paper  money,  unless 
the  contrary  be  proved;  and  the  account  stated  in  paper  to 
the  time  of  the  last  payment;  and  the  balance  either  way 
reduced  by  the  scale  of  that  month,  and  carried  to  the  ac- 
count of  subsequent  specie  articles  if  any  there  be.(a)  {^a)TaKaf<Tro 

Upon  the  whole,  I  am  of  opinion  that,  upon  the  record  "^Jjl^^^l*  ^ 
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Afkil,  now  before  us,  there  is  neither  evidence  of  the  amouat  of 
any  payment,  nor  of  the  time  ot  any  payment,  nor  even  of 
the  certainty  of  any  payment  made  by  IV.  Farris  the  ad* 
mitiistrator  to  A.  Gathright  the  guardian;  that  the  decree 
be  therefore  reversed,  and  the  cause  sent  back  to  be  pro^ 
ceeded  in,  in  such  manner  as  upon  further  evidence,  if 
offered  to  the  Court,  may  be  consonant  to  equity* 

Judge  Roane  observed  tliat  the  decree  of  the  Courts 
about  to  be  read,  contained  his  sentiments,  and  he  did  not 
virish  to  s|dd  any  thing  to  it. 

Judge  Fleming.  The  difference  in  the  opinions  of  die 
Judges  being  on  two  points  only,  I  shall  be  short  in  my  re- 
marks,' and  confine  them  to  these  two  points.  1.  With  re- 
spect to  the  sufficiency  of  the  evidence  to  prove  the  receipt 
of  the  158/.  \58.  10  3*4^  by  Anne  Gathright^  guardian  of 
the  appellee,  Nancy  Royster^  as  in  the  proceedings  men- 
tioned. It  appear^  to  me  that  the  record  in  the  suit  between 
Farris  apd  Farrisy  in  which  the  present  appellees  and  ano- 
ther were  plaintiffs,  to  call  IVm.  Farrky  administrator  of 
^herwood  Farris y  deceased,  to  rentier  an  accoiint  of  his  ad- 
ministration of  that  estate,  and  in  which  the  ss^d  ^dminis- 
trator  had  a  credit  for  the  said  159/*  15^.  10  d*4^<rt  having 
been  particularly  referred  to  in  the  bill,  and  by  the  answer 
admitted  to  be  truly  stated  therein,  I  have  no  doubt  but 
that  record  was  proper  evidence  in  this  cause.  I  am  al^p 
of  opinion,  that  Wm.  Farris  was  a  competent  witness  tp 
prove  the  payment  of  the  said  15QA  15^.  10  3-4</.  to  Wm. 
Gathrtghty  as  agent  of  4^me  Gathright^  guardian  of  the  ap- 
pellee, Anne  Royster:  he,  being  exonerated  from  any  liabili- 
ty for  the  same,  by  the  decree  in  the  suit  of  Farris  v*  Far^ 
risy  was  a  disinterested  witness,  and  po  exception  was  taken 
to  his  deposition* 

3.  With  respect  to  the  board  of  the  appellee,  Anne  Roysr 
f(Pr,  fluring  her  residence  with  her  grandmother  and  guar- 
flian  Ann^  Hathright^  the  latter  was  repeatedly  heard  to  dc» 
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dare  she  did  not  intend  to  charge  her  ward  with  board.     April» 
And  our  act  of  assembly  concerning  guardians  and  or-  v^^.^^^ 
phans,(a)  declares  that  where  the  profits  of  an  orphan's  es-      hooper 
tate  are  not  sufficiebt  for  his  or  her  maintenance,  such  or-      Hnyttcr. 
pban,  if  a  boy,  shall  be  bound  out  until  the  age  of  21  years,  (a)  i    Jieo. 
and  if  a  girl,  to  the  age  of  18  years.*     I  am  therefore  of        * 
opinion,  that  the  charge  for  board,  beyond  the  profits  of  her 
estate,  ought  not  to  be  allowed* 

The  following  was  entered  as  the  decree  of  the  Court# 

**  A  majority  of  the  Court  is  of  opinion  that  there  is  no 
error  in  so  much  of  the  decree  rendered  in  this  cause  as  ex- 
empts the  appellee  Nancy  Royster^  from  the  charge  for 
,  board,  during  the  time  of  her  residence  in  the  family  of 
Anne  Gathright^  deceased,  her  guardian  and  grandmother, 
in  the  proceedings  mentioned,  and  provides  for  the  ascer- 
tainment of  the  time  when  such  residence  ceased ;  nor  in 
so  much  thereof  as  disallows  to  the  appellees  interest  upon 
the  money  claimed  by  the  bill,  during  the  time  of  such  resi- 
dence ;  nor  in  so  much  thereof  as  decrees  to  the  said  appel- 
lees the  sum  of  158/.  15«.  10  3-4^,  with  interest  thereupon, 
at  the  rate  of  five  per  centum  per  annumy  to  be  computed 
from  the  time  when  such  residence  ceased;  (subject,  never- 
theless, to  any  deduction  which  may  result  from  the  effect 
of  the  principles  and  provisions  declared  by  this  decree;)  the 
receipt  of  the  said  money  not  having  been  denied  by  the 
answer^  and  being  established  by  the  testimony. 

^  The  Court  is  also  of  opinion,  that  there  is  no  error  in 
so  much  of  the  said  decree  as  provides  for  the  ascertain- 
ment of  the  several  and  respective  proportions  of  the  estate 
of  the  said  Anne  Gathrighty  deceased,  with  the  relative  va- 
lues of  each,  which  came  to  the  hands  of  the  respective  in- 
testates of  the  appellants,  chargeable  with  payment  of  the 
debt  aforesaid,  in  order  to  a  just  and  ratable  contribution 

•.Ypte.    See  •!»,  ibid.  p.  5«e.  f.  I2f 
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between  them,  severally,  to  the  sum  decreed*  But  inaa* 
much  as  it  is  not  proved  that  the  said  guardian  ever  agreed 
to  waive  her  claim  for  moneys  paid  and  advanced  for  the 
chthesy  schooling-^  and  ether  necessary  eoepemes  of  the  said 
Anne  Royster^  during  her  residence  with  her  as  aforeswd, 
this  Court  is  of  opinion,  that  the  same  ought  to  have  been 
ascertained  and  allowed  to  the  appellants,  in  so  far  aa  such 
advances  were  suited  to  the  estate  and  condition  of  the  said 
Anne  Roystery  and  did  not,  after  she  came  to  an  age  to  be 
bound  out,  in  the  event  of  the  profits  of  her  estate  being  in- 
adequate to  her  support,  exceed  those  profits :  unless  it 
shall  appear  that,  from  extraordinary  circumstances,  such 
disbursements  were  unavoidable,  without  culpable  neglect 
on  the  part  of  her  said  guardian ;  in  which  case  the  same 
ought  to  be  allowed  out  of  the  principal  of  the  said  Nancy^s 
estate,  if  the  profits  thereof  shall  be  found  insufficient,  with 
interest  on  the  same  from  the  end  of  each  year.  And  that 
there  is  error  in  so  much  of  the  said  decree  as  omitted  to 
direct  such  ascertainment  and  allowance ;  subjecting  the 
same,  if  need  be,  to  the  operation  of  the  scale  of  depreda- 
tion* 

The  Court  is  further  of  opinion  that,  although  the  pay* 
ment  of  the  said  158/.  15^;  10  3^4d.  to  the  guardian  is  esta- 
blished as  aforesaid,  the  particular  date  of  such  payment  is 
not  ascertained,  and  that  if,  on  inquiiy,  it  shall  be  found  to 
have  been  made  between  the  last  day  of  December^  1776, 
and  the  last  day  of  December^  1781,  the  same  is  liable  to  be 
reduced  by  the  scale  of  depreciation,  to  be  applied  as  on  the 
last^ay  of  the  year  in  which  such  payment  shall  be  found  to 
have  been  made  ;  and,  as  a  reasonable  time  ought  to  be  al- 
lowed a  guardian  to  put  the  money  of  a  ward  out  at  interest, 
six  months  from  the  time  of  ihe  receipt  of  the  said  158/* 
15^.  10  3-4^.  is  hereby  allowed  for  putting  the  same  out  at 
interest ;  if  it  shdl  be  found  that  the  same  was  received 
prior  to  the  first  day  of  January ^  1777 ^  and  that  the  said 
six  months  from  the  receipt  thereof  will  extend  to  the 
year  1777,  when  the  scale  of  depreciation  commenced,  the 
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same  shall  be  scaled  at  the  rate  of  depreciation  existing  at 
die  end  of  the  said  six  months,  from  the  dme  the  same  was 
received  by  the  agent  of  the  said  Anne  Gathright ;  and  that 
die  said  decree  is  also  erroneoos  in  not  having  provided  for 
such  ascertainment,  and  eventual  reduction,  as  aforesaid. 

^  The  Court  is  further  of  opinion  that,  as  by  the  will  of 
die  said  Jnne  Gathright^  made  an  exhibit  in  this  cause,  her 
sons  Miks  Gathright  and  Joseph  Gathright  were  made  her 
executors ;  and  as  it  does  not  appear  that  their  accounts  of 
such  executorship  have  ever  been  regularly  made  up,  and 
the  estate  delivered  over  by  them  to  the  legatees  mentioned 
in  the  aaud  will ;  the  si^  decree  is  also  erroneous  in  not  ha- 
ving made  those  who  succeeded  the  said  Miles  and  Joseph 
Gathright^  now  deceased,  as  executors  of  the  said  Anne 
Cathrighty  parties  to  this  suit :  and  abo,  inasmuch  as  it 
appears  by  the  said  will  that  Jane  Gathright^  Anne  Gath^ 
rights  (now  Whitlock^  Anne  Gathright^  the  granddaughter, 
as  also  Mitchell  Farris^  (to  whose  rights  the  appellees  have 
succeeded,)  and  the  appellee  Anne  Royster^  were  also  lega- 
tees in  the  said  will,  there  is  further  error  in  the  Court's  ha- 
ving proceeded  to  a  decree  before  the  three  first  were  made 
parties  to  the  suit ;  and  in  not  making  the  last,  in  her  own 
rights  and  as  representing  Mitchell  Farris^  to  be  also  contri« 
butory  to  the  sum  decreed." 

'^  It  is  therefore  decreed  and  ordered,  that  so  much  of 
die  decree  aforesaid  as  is  above  declared  to  be  not  erroneous, 
be  AFFIRMED;  and  that  the  residue  thereof  be  reversed  ; 
that  the  appellees  pay  to  the  appellants  their  costs  by  them 
e^^nded  in  the  prosecution  of  their  appeal  aforesaid  here : 
and  the  cause  is  remanded  to  the  Superior  Court  of  Chan« 
eery  for  the  District  of  Richmond^  to  be  proceeded  in  pur- 
suant to  the  principles  herein  before  declared,  in  order  to  a 
final  decree." 


AvmiL, 
isia 


134  Supreme  Court  of  Appeab. 


APRll/y 

1810. 


Alexander  against  Greenup. 

^^  A  Mtent  THE  points  in  controversy  in  this  case  (which  was  origiii- 
inonweidth*  ally  an  action  of  ejectment,  by  Greenup  v.  Alexander^  in  the 
recital  "that  District  Court  of  Dttm/riw,  for  205  acres  of  land,  lying  in 
etc/^o^dfrora  Loudoun  County)  are  set  forth  in  a  bill  of  exceptions  filed 
dS'dt'*"^'«mi  ^^  *c  ^^^t  ^^  ™08t  material  parts  of  which  are  as  follows: 
P''*^"^  «/Jy  **  Memorandum,  on  the  trial  of  this  cause  the  plaintiff's 
▼irtae  of  an  couBsel  produced  and  offered  in  evidence  tL  writine  pur- 
the  office  of  porting  to  be  a  patent  to  the  plamtiff 's  lessor  for  die  land 
Proprietor  of  in  the  declaration  of  ejectment  mentioned,  in  these  words: 
jvlcfc^'Sd^  '^  Beverley  Randolph,  Esq.  Governor  of  the  Commonwealth 
STthe^a'^ciCTt  ^f  Virginia,  to  all,  &c.;  Know  ye,  that  by  virtue  oi  an  entry 
u"*  sT^SL?^  w£/*  in  the  office  of  the  late  Lord  Proprietor  of  the  Norths 
fing  paid  by  em  Neck,  bearing  date  the  6th  day  of  April,  177 Z,  and  in 

uie      srantee 

into  the  trea-  consideration  of  the  ancient  composition  of  one  pound  five 

gai^iuid  void,  shillings  sterling  paid  by  Chrlstoplier  Greenup   into  the 

recerTed  ^  as  Treasury  of  this  Commonwealth,  there  is  granted  by  the 

Sje*"oS  the  ^^'^  Commonwcath  unto  the  said  Christopher  Greenup  a 

m"e'^ectmcnt!  ^^''^^^'^  ^^^^  ^^  parcel  of  land,  containing  &c.,  by  survey 

Com  t«^'^gdate  the  inh  day  of  March,  1788,  lying  and  being, 

nonwealtb,     &c.;  which  said  tract  or  parcel  of  land  was  escheated  from 

iflting     lavs,  a  Certain  Jonathan  Monkhouse,  deceased;  bounded,  &c.;  to 

etcheated^  have  and  to  hold,  &c;*'  dated  the  8th  day  of  December^  1 788 ; 

apreViolis^in.  and  endorsed,  ^^Christopher  Greenup  is  entitled  to  the 

S^thln^^  within  mentioned  tract  of  land.  John  Harvie.  Re.  L.  OfP 

^m!!!ph^  And  the  plaintiff  produced  no  other  title  paper  or  writing 

ted     Itin^,)  ;i,  support  of  his  tide;  whereupon  the  counsel  for  the  de- 

npon    entrtea  '^  ^  * 

and  aurveys;  fendant  prayed  the  opinion  of  the  Court  whether  the  said 

but  upon  tales        .  ,        *  •  ,  ,     ,  •      ,        . 

by    Uie    et-  writing  or  patent  was  not  void;  and  also  whether  it  ought 

theatora. 

3.  A  patent  rntiy  be  declared  void,  for  defects  apparent  on  it   face;  without  the  necessity 
of  resorting  to  a  scire  facias  to  repeal  it. 

4.  Qtuere,  vhether,  and  from  what  Court,  a  scit^e  faa'as  to  repeal  a  ijatcnt  can 
Virginia  P 
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to  be  permitted  to  go  to  the  Jury  as  evidence  of  the  plun^ 
ti£f '8  title. 

But  one  of  the  Judges  was  of  opinion,  and  so  instructed 
the  Jury,  that  the  recital  contained  in  the  pkdntiff 's  patent 
M>ove  menticmed  and  referred  to,  was  conclusive  evidence 
that  a  title  had  accrued  to  the  Commonwealth,  by  virtue 
of  an  inquest  of  escheat  taken  upon  the  death  of  JonaUum 
Monihouse  in  the  patent  named;  but  permitted  the  defend- 
ant to  give  evidence  of  any  title  in  himself,  or  those  under 
whom  he  claims,  paramount  to  the  title  of  the  said  JonO' 
than  Monkfmi^e;  reserving  the  point  of  law,  upon  such 
evidence,  (if  offered  and  found  by  the  Jury  to  be  true,)  for 
the  further  consideration  of  the  Court:  and  the  said  Judge 
further  instructed  the  Jury  that  the  said  patent  was  likewise 
conclusive  evidence  of  a  tide  derived  to  the  plaintiff  under 
the  Commonwealth,  unless  the  defendant  should  shew  in 
evidence  to  the  Jury  a  better  title  in  himself,  or  those  under 
whom  he  claims,  derived  from  the  Commonwealth  since  the 
said  escheat  in  the  plaintiff's  patent  mentioned  happened;  re- 
serving the  point  of  law  upon  such  evidence,  (if  offered  and 
found  by  the  Jury  to  be  true,)  likewise  for  the  further  con* 
tideration  of  the  Court. 

The  other  Judge  permitted  the  said  patent  to  go  in  evi* 
dence  to  the  Jury,  on  the  question  whether  such  patent 
was  valid;  with  this  instruction,  that  if  they  found  that 
any  part  of  the  land  contained  within  the  bounds  claimed 
by  the  plaintiff  had  been  granted  to  any  other  patentee  by 
an  elder  patent,  they  should  state  it;  ^  reserving  the  ques- 
tion of  law  arising  from  that  fact,  as  to  the  validity  and 
effect  of  such  second  grant  to  Monihouse^  as  operating,  or 
not,  on  such  grant  to  another  person." 

And  thereupon,  the  counsel  for  the  defendant  further 
prayed  the  opinion  of  the  Court,  whether  the  recital  in  the 
aforesaid  patent^  ih9t  At  land  therein  mentioned  zuas  ea^ 
theatedfrottk  Jonathan  Monkhouse^  deceased,  is  conclusive 
evidence,  against  the  defendant,  that  the  land  was  duty  and 
legally  escheated^  and  sold  according  to  law^  without  pr^)- 
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docing  the  proceedings,  or  a  copy  thereof  of  the  Cfdieau 
To  this  the  junior  Judge  answered,  that  he  had  dreadjr 
fully  delivered  his  opinion  upon  that  point.  Theotber  Judge 
instructed  the  Jury  that  the  recital  of  the  escheat  from 
Monkhouse  ought  not  to  be  considered  as  conclusive  evidence 
of  such  escheat,  or  the  best  evidence  that  such  escheat  had 
been  legally  executed. 

Verdict  and  judgment  for  ^  plaintiff;  whereupon  the 
defendant  appealed. 


This  cause  was  argued,  at  October  term,  1808,  by  Botte 
and  Randolph  for  the  appellant,  and  Wickham  for  Ae  ap- 
pellee; and,  again,  by  the  same  counsel,  at  March  term, 
18ia 


On  the  part  of  the  appellant^  it  was  contended,  Ist.  -  That 
the  grant  was  void  in  itself;  because,  admitting  the  land  to 
have  ehcheated^  an  entry  could  not  legally  have  been  made 
for  it  as  waste  and  unappropriated  land;  nor  could  the  con- 
sideration money  have  been  the  ancient  composition  of 
IL  5s*  sterling,  but  the  sum  for  which  the  escheator 
(«)  s  i?m  sold  it;  neither  did  the  act  of  17&5,  c  67*(a)  authorize 
?fo.  V.  ftl  69.  grants  by  the  Commonwealth  of  lands  which  had  escheated,- 
but  only  of  waste  and  unappropriated  lands. 

2d.  It  was  competent  to  the   tourt  to  adjudge  it  void 

without  a  scire  facias.    Fraud  (which  is  a  circumstance 

dehors)  will  vitiate  a  patent;  and  evidence  of  fraud  may  be 

given  on  the  plea  of  not  guilty.     A  fortiori^  then,  the  Court 

may  take  notice  of  a  defect  apparent  on  the  face  of  the 

patent.    It  is  questionable,  indeed,  whether  a  patent  can 

be  repealed  by  scire  facias  in  this  country.    In  England  the 

scire  facias  to  repeal  patents  is  a  prerogative  writ;  and 

issues  from  the  same  authority  from  which  the  grant  issued; 

that  is,  the  patent  is  from  the  Chancery^  and  the  Chancery 

{h)  %    Bae.  repeals  it.(^)     But,  in  Virginia,  wh^t  Court  could  issue  tb# 

edit  h  note  writ?     The  executive  alone  cowld  repeal  its  own  act;  first, 

^^^'  because  the  acting  power  is  the  natural  one  to  repeal  the 
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ace;  tnd  secondly,  because  the  jucficial  department  would     Apsil, 
not  be  distinct^  if  it  could  mingle  with  the  executive  to 
repeal  a  grant  from  the   govemon     But  repealing^  and 
adjudging  voidy  are  difflrent  acts,  with  different  effects. 

If  a  scire  facias  could  issue,  there  would  be  no  benefit,  ""■"— ^"^ 
or  policy  in  requiring  it;  being  a  tedious  and  expensive 
remedy,  and  coming  after  the  evil  has  had  its  effect.     For, 
if  Greenup  recovers,  a  scire  facias  and  repeal  of  the  grant 
will  not  restore  possession  to  Alexander* 

Any  othtrr  illegal  act  of  the  exrcutive,  or  of  the  register, 
can  be  inquired  into  collaterally.   Why  not,  therefore,  this? 
Even  an  act  of  the  Legislature  may  be  so  adjudgrd  void, 
on  die  ground  of  its  being  tinaathorized  by  the  constitution. 
Why  then  should  not  a  patent  be  avoided  on  the  ground  of 
its  being  contrary  to  law*     One  of  the  cases  fit  for  scire 
facias  is  where  a  junior  patent  issues  for  the  same  thing.(iz)  (a)   i   Bat. 
Yet  every  day's  practice  is  to  declare  the  junior  patent  void, 
incideiitalty«(^)     So,  in  England^  if  a  patent  authorize  a  (^iffayw^* 
mrisance,  ihe  nuisance  is  subject  to  prosecution,  before  the  t^ m'  w. 
repeaL(c)  (c)  s  Bae. 

3.  If  the  patent  was  evidence  that  the  tide  of  Monkhouse  **** 
was  extinct,  it  was  not  conclusive  evidence;  for,  at  any  rate, 

a  judgment  in  favour  of  Monkhouse  upon  an  inquisidon  of 
escheat  would  have  falsified  the  recitaL  Neither  was  it 
legal  evidence  of  that  fact)  which  ought  to  have  been  shewn 
hy  the  verdict  of  a  Jury^  upon  such  inquest. 

4.  The  diversity  of  opinion  between  the  Judges  in  the 
IKstrict  Court  did  not  take  away  the  erroneous  instruction 
by  one  of  the  Judges. 


On  the  other  side^  in  answer  to  the  first  point,  it  was  said 
im  the  whole  argument  was  founded  on  a  mistake. 
These  w««  not  lands  escheated  to  the  Commomveedth^  but 
to  Lord  Fairfax.  If  he  allowed  them  to  be  treatedas  waste 
and  uBS^^MToprialid  lands,  the  CommomvetAh  had  no  right 
to  claim  any.  thing  more.     The  act  of  1785  conveyed  a 

Vol..  T,  S  "• 
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complete  title  to  all  persons  claiming  under  Lord  Fmrfox. 
The  entrj'  was  made  in  his  office,  and  must  be  presumed 
lawful  at  the  time.  The  patrnt  having  been  granted^ 
every  circumstance  to  give  it  valiflity  ought  to  be  presumed. 
A  man,  claiming  tide  under  the  Commonwealth,  and  pro- 
ducing a  grant,  is  not  bound  to  go  farther  back,  and  shew 
his  entry  and  survey.  It  has  been  decided,  again  and 
again,  that  Lord  Fairfax  had  a  right  to  lay  down  regula- 
tions for  his  office.  He  might  have  had  one  rule  as  to 
lands  which  had  been  cultivated  and  improved,  and  another 
as  to  lands  which  never  had  been  cultivated* 

The  land  here  might  have  been  waste  and  unappropriated,- 
for  it  does  not  follow,  from  its  having  escheated  from 
Mankhouse^  that  he  had  ever  occupied  it;  or  that  the  kgal 
title  had  ever  been  vested  in  him:  he  might  have  had  a 
merely  ifichoate  right,  as  an  entry,  or  survey;  and  such 
right  might  have  escheated. 

But,  though  not  wastes  the  land  might  have  been  unap' 
propriated;  and  that  is  sufficient;  for,  though  the  word 
waste  is  mentioned  in  the  preamble  to  the  4th  section  of  the 
actof  1785,  c.  67.  it  is  dropped  in  the  enacting  clause^ 
which  speaks  of  unappropriated  Izuds  only;  and,  according 
to  6  Bac.  S81.  words  in  Si  preamble  are  not  necessarih-  to 
be  extended  to  the  enacting  clause.  The  word  **  unappro' 
priatedy^  applied  to  all  lands  not  specifically  apf>ropriated  to 
the  use  of  Lord  Fairfax;  as  is  evident  from  the  act  of 
compromise,  passed  December  iOtfij  1796;ffl)  and  all  the 
laws  on  this  subject  are  to  be  taken  together,  so  as  to  ex- 
pound one  of  them  by  anodier.(^) 

What  law  prohibited  Lord  Fairfax  from  granting  out 
lands  that  had  before  been  granted,  if  escheated?  The 
Commonwealth  had  no  right;  I)ecau8e  the  title  was  acquired 
from  him*  If  a  grant,  then,  from  him  would  have  been 
good,  merely  on  payment  of  the  ancient  composition  money, 
(if  he  chose  to  accept  that  as  full  satisfaction  for  the  escheat- 
ed land,)  why  should  not  a  grant  from  the  Commonwealth 
be  equally  good  ?     By  the  entry  with  Lord  Fairfax^  the  ap- 
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pcllee  obtained  an  inchoate  right,  and  was  cntided  to  perfect      Afbii, 
it,  on  paving  the  ancient  composition  money  ;(a)  and,  if  the    sj^^^^^ 
land  was  not  improved^  thcte  was  no   reason  to  demand    Afeiawier 
more.     Whether  this  entry  was  made  in  the  proprietor's     GrJ^'nap. 
office,  or  with  the  county  surveyor,  and  returned  to  that  (a   ck,  B 
office,  makes  no  difference;  under  the  act  of  1782,  c.  33.  P-  w.  ^ctt  rf 

The  appellee,  in  this  case,  has  the  right  of  the  Common-  \h)Ch.  Hev. 
•wealthy  and  of  Lord  Fairfax  also.     What  preferable  titTc  ^  '^ 
can  there  be  in  the  appellant  ? 

Argument  in  reply.  The  plaintiflF  in  ejectment  is  bound 
to  make  out  a  complete  title;  which  has  not  been  done  in 
this  case.  It  is  said  that  the  patent,  of  itself,  proves  his 
title.  But  we  say,  he  should  have  shewn  more  than  the 
mere  exercise  of  power.  The  right  in  1778  was  in  Lord 
Fairfax.  It  should  have  been  shewn  in  what  manner  it 
travelled  from  him  to  the  Commonwealth.  Where  the  aa 
of  1785  authorizes  a  grant  of  Lord  Fairfaxes  land,  it  must 
be  on  a  survey  made  and  "  returned  into  the  late  proprie- 
tor's offi..t:."(c)  The  case  of  Pickett  v.  Doiudall^^d)  shews  (c)  Act  of 
that  the  Lord  Proprietor  made  a  variety  of  regulations  in  ^^**»**  ^^'^ 
his  office,  difl'ering  from  those  in  the  land-office  of  Vir*  ^^  ^  ^*"*- 
pma.  Among  others,  there  was  one,  that,  if  no  survey 
was  made  in  six  months  after  an  entry,  the  benefit  of  the 
entry  was  forfeited.  Yet  nothing  is  said  in  this  patent 
about  a  survey;  an  entry  only  is  mentioned. 

Why  did  the  law  require  the  grants  to  be  on  surveys 
returned  to  the  proprietor's  office?  Certainly,  that  it 
might  be  shewn  whether  the  order  had  been  renewed  hy 
the  proprietor.  What  could  not  have  been  set  up  as  9 
demand  against  Lord  Fairfax  cannot  be  a  just  title  under 
the  Commonwealth.  In  this  case,  the  entry  had  run  out 
when  the  Commonwealth  came  to  operate  upon  this  land; 
for  the  survey  was  seven  years  after  the  proprietor's  death. 

A  patent  is  never  good  without  reciting  the  considera- 
tion for  which  it  issuer*     The  act  of  Assembly  expressly 
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requires  this;  that  ail  who  look  at  a  patent  may  judige  of 
its  original  validity.  But,  bere»  the  recital  was  altogether 
defective.  It  did  not  state  that  any  inquest  of  office  had 
determined  the  land  to  have  escheated;  nor  that  it  was  sold 
as  escheated  land;  so  as  ro  give  a  title  to  a  purchaser. 

Under  the  regal  government,  would  any  man  h^  ve  said 
the  King  could  grant  escheated  land  without  an  inquest  of 
office  \  There  was  an  escheator  who  held  his  inquests  in 
pvery  County.  The  governor  gave  a  preference  to  the 
person  applying  for  an  escheat  warrant :  but  every  patent 
recited  the  inquisition  and  proceedings  thereupon.  This 
was  a  great  security  to  the  rights  of  the  citizens;  that  their 
freeholds  were  not  to  be  taken  away  but  by  verdku 

Was  there  any  difff  rence  between  the  Northern  Neck  and 
the  other  parts  of  Virginia?  This  charter,  which  infringed 
the  rights  of  the  people,  and  sprang  from  nothing  but  an 
intrigue^  ought  not  (above  all  others)  to  be  fiivoured* 
Would  the  peofde  of  the  Northern  Neck  have  permitted 
the  proprietor  to  seize  their  lands  without  an  inquest? 
Would  they  yield  that  their  rights  should  be  different  from 
those  of  the  rest  of  the  people  f 

In  this  case,  the  defendant,  if  he  could  have  shewn  him- 
self the  heir  of  Monkhouse^  might  have  defeated  the 
plaintiflr.  An  heir  may  bring  ejectment  against  a  person 
holding  by  an  escheat  patent.  Yet  the  Court  instructed  the 
Jury  that  the  title  under  the  patent  was  conchisive,  unless 
the  defendant  could  shew  a  title  paramount  to  that  of 
Monkhouse  ! 

Cttria  oifv*  vult* 


Saturday^  June  2. 
nions. 


The  Judges*  delivered  their  opi^ 


Judge  Roane,  after  stating  the  case.  With  respect 
io  the  general  question  in  this  case,  I  take  it  to  be  clear  that 
although  a  patent,  perfect  on  its  face,  is  only  tobe  vacated  for 
fuatter  dehors  the  patent^  by  a  proper  and  regular  proceeds 

*  Judge  TuciCEB,  having  been  one  of  Uie  Judges  in  the  phtrict  €o«rt, 
llifl  not  sjil  in  this  cause  here. 
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iDg,  3^  tbitt  A  patent  may  carry  on  iU  face  tntriniic  evi-  Avbil» 
deuce  of  ita  own  nullity^  and  be  considered  void«  wfaca  ex- 
hibited in  the  progress  of  a  triaL  I  will  put  the  case  of  a 
patent  obtained  ^^  for  land  now  bolden  in  fee  by  iL/*  or 
^  for  escheated  land/'  (at  this  day  under  the  Common* 
weaUi,)  in  the  ordinary  way^  as  if  it  were  waste  waA  unap- 
propriated hnd:  in  either  case,  it  does  not  want  extraneom 
evidence  to  shew,  that  the  Commonweakh  has  been  de* 
ceived  in  its  grant,  or  rather  has  granted  that  which  was 
not  grantabk  at  all  in  the  first  case,  or,  in  the  second^b  that 
mode,  or  for  diat  consideration,  which  the  law  of  the  coun- 
try justifies*  The  recognition  of  a  principle  going  to  de- 
feat patents  perfect  as  upon  the  face  thereof^  on  the  ground 
of  extraneous  and  latent  defects,  by  a  regular,  proceeding, 
does  not  conflict  with  another  principle,  that  a  patent  which 
is  defective  per  se^  is  to  be  held  void,  in  the  first  instance* 

In  the  case  before  us,  admitting  for  the  present,  that  the 
act  of  t7S5  applies,  for  the  purpose  of  perfecting  entries 
for  e^checUed  laud  made  in  the  time  of  Lord  Fairfax;  the 
question  ist  whether  this  patent  is  not  void,  as  on  its  face; 
1st.  On  the  ground  that  it  does  not  state  that  the  escheat 
preceded  the  entry ;  and,  2dly.  That  it  does  not  state  that 
the  escheat  was  regularly  made  by  an  inquisition.  This 
,Ia8t  question  is  important;  and  I  shall  not  now  decide  it,  as 
there  are  other  and  plainer  grounds  on  which  I  hold  the 
judgment  of  the  District  Court  to  be  evidently  erroneous. 
On  the  one  hand,  it  may  be  argued  that  the  officers  of  the 
Commonwealth  ^hould  be  intended  to  have  granted  the  pa- 
tent  on  the  proper  documents  only  ;  and,  on  the  other,  it  is 
a  principle  of  our  law,  certainly  not  to  be  relaxed  in  favour 
'  of  a  Lord  Proprietor,  and  gready  for  the  liberty"  of  the 
subject,  that  the  King  cannot  enter  upon  the  lands  of  a  sub^ 
ject  upon  mere  surmises,  nor  without  the  solenm  inquisi- 
tion of  a  Jury. 

As  to  the  1st  objection,  it  is  only  stated  that  'the  land 
escheated  from  Jonathan  Monkhouse^  deceased.  There  b 
nothing  in  the  patent  to  shew  that  this  escheat  happened 
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^mV!*  P"^**  ^  *^  ^^^^  ^^  *®  entry;  and  the  patent  would  be  ^- 
ttefied,  if  in  fact  that  esciieat  had  accrued  after  the  entry, 
and  before  the  date  of  the  patent.  I  admit  that  my  own 
opinion  is,  that,  on  a  liberal  scale  of  construction,  the  escheat 
must  be  taken  to  have  been  prior  to  the  entry:  but  it  is  a  rule, 
on  the  other  hand,  that  patents  are  always  to  be  taken  in  a 
sense  most    favourable   for    the    King,    and   against    the 

(a)2^/.Co^.  party. (a)  Again,  it  is  worthy  of  observation  that  the 
junior  Judge  in  the  District  Court  considered  that  the 
escheat  had  accrued  to  the  Commonwealth^  and  therefore 
accrued  after  the  entry ;  and,  if  so,  the  entr)',  on  which  the 
patent  is  grounded,  was  made  at  the  time  without  authori- 
ty; at  a  time  when  the  land  was  actually  holden  by  Monk* 
house.  This  is  at  least  sufficient  to  shew  that  the  patent  is 
uncertain  in  this  particular;  so  uncertain  as  that  one  of  the 
Judges  of  the  Court  below  expounded  it,  as  to  the  time  of 
the  accruing  of  the  escheat,  in  a  sense  which  is  equally  in 
conflict  with  the  ground  taken  by  the  appellee's  counsel  in 
this  argument,  and  derogatory  to  the  right  of  the  ComnK>n- 
wealth  to  have  granted  the  land  by  this  patent;  nothing 
being  more  clear  than  that  lands  accruing  to  the  Common* 
wealth  by  escheat  are  to  be  granted  away  under  a  regular 
inquisition,  and  sale  by  the  escheator,  only,  and  in  comi« 
deration,  not  of  the  ancient  composition  money,  as  in  this 
case,  but  of  the  actual  price  for  which  the  same  has  been 
sold  by  the  escheator*     In  the  case  of  Pickett  v«  Dow* 

llf)  2  w  a«A.  dcdl^Qi)  it  was  said  by  Judge  Pendleton^  that,  in  subsequent 
grants,  the  prior  forfeiture  of  a  former  grant  should  be 
recited:  and  the  reason  of  this  was  given  by  Mr.  Marshall^ 
one  of  the  counsel:  it  is,  that,  if  the  prior  forfeiture  were 
,  not  recited,  the  former  grant  might  prevail  over  the  latter* 
But  it  is  doing  nothing  to  make  that  recital,  unless  it  ap* 
pears  that  the  forfeiture  not  only  preceded  the  second  grant, 
but  also  preceded  the  foundation  on  which  the  second 
grant  was  erected.  In  the  case  before  us,  if  the  escheat  be 
taken  to  have  accrued  at  a  time  posterior  to  the  entry  on 
which  the  grant  is  founded,  although  the  grant  in  question 
5 
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(having  recited  a  forfeiture  by  escheat  prior  to  its  date)     ^**J^ 
would  prevail  (ceteris  paribus)  against  the  original  grant  ^^-<r-^ 
to  Monkhouse^  yet  h  doM  not  follow  that  it  woidd  prevail    Aiwewdw 
against  a  grant  to  a  third  person,  the  tnceptioo  as  well  as  -  Greenvp. 
consummation  of  which,  oripnated  after  the  esoheat  .had  ^— "— "—* 
accrued;  it  does  not  follow  that,  as  against  odier  persons 
than  those  claiming  under  Monihouse^  it  conveys  any  title; 
and,  therefore,  in  an  ejectment,  in  which  die  party  recover^ 
ing  must  shew  a  complete  title,  the  grant  was  not  on  this 
ground  proper  to  be  given  in  evidence.     Greenup  ought 
not  to  have  recovered  against  Akxaiider^  whrn  there  might 
have  been  another  person  behind  entided  to  recover  against  , 

him:  the  possession  of  Alexander  ought  only  to  have  been 
devested  in  £avour  of  die  true  owner. 

I  have  thus  considered  this  case  as  if  the  act  of  1785 
related  to  entries  for  escheated  lands:  if  it  did,  and  the 
escheat  could,  on  this  patent,  be  taken  to  have  been  ante^ 
rior  Co  the  entry,  the  tide  of  the  appellee  would  have  been 
complete :  but  my  opinion  is,  that  that  act  relates  only  to 
unapfiropriated  and  ungranted  lands. 

This  is  evident  both  from  the  preamble  and  body  of  the 
act,  taken  in  a  general  view.  The  preamble  states  the 
mischief  contemplated  to  be  remedied,  to  be,  that  no  mode 
existed  for  granting  out  the  unappropriated  lands  of  the 
Northern  Neck.  It  is  argued,  however,  that  the  general 
term  *•*  entries  ^^  in  the  4th  section,((7)  enlarges  its  operation  W  •- ** 
80  as  to  go  beyond  unappropriated  lands,  and  to  embrace 
entries  for  escheated  lands.  While  it  is  admitted  that  the 
words  of  an  enacting  clause  may  go  beyond  the  case  stated 
in  the  preamble,  if  is  the  more  natural  construction,  ceteris 
paribus^  to  consider  them  as  merely  coextensive  there- 
with; as  commensurate  with,  and  calculated  to  remedy, 
the  evil  which  gives  rise  to  the  act*  But  in  the  case  before 
us,  we  do  not  stand  merely  on  this  ^enrra/ ground:  admit- 
ting that  the  sense  stated  in  the  preamble  was  thus  en» 
krged  by  the  term  *^  entries"  as  aforesaud  sunding  sing^y^ 
that  term  is  again  restrained  by  the  following  circumstances: 
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April,      ist.  In  usioff  the  said  term  ^^ entries,^  the  same  clause  speaks 

«oirk  ^ 


i8ia 


of  **  surveys'^  founded  thereon :  therefore  entries  for  ungppre 
AlonsiiQr  priated  lands  must  be  meant,  since  surveys  are  not  necessa* 
GrJ^ap*  •  rjr  OD entries  for  escAixa^d  lands  or  lots:  2dly.  The  clause 
*—*■""  says  diat  the  grants  on  the  entries  and  surveys  made  in 
the  life  of  the  late  proprietor  shall  be  made  out  in  the  same 
manner  as  is  by  law  directed  in  cases  of  other  unappropria- 
ted lands.  This  term  **  other*^  undoubtedly  imports  that 
the  lands  to  which  die  entries  in  question  relate,  are  also 
unappropriated  lands.  3dly.  The  5th  section,  which  is  con* 
fined  expressly  to  unappropriated  lands  as  to  JiOure  grants, 
shews  that  the  former  section  which  related  to  past  entries, 
is  to  be  taken  under  the  same  restriction.  4thly.  When  it  i% 
considered  that  the  same  session  put  into  force,  in  the 
Northern  Neciy  the  act  concerning  escheators,  by  which 
the  escheated  lands,  in  that  territory  also,  were  to  be  sold 
for  Jitll  valuej  the  provision  in  the  6th  section  of  the  act 
in  question  shews  that  the  land  requited  by  the  entries 
mentioned  in  the  act  must  mean  unappropriated  land;  and, 
5thly.  The  same  inference  is  drawn  from  the  prov'ision  in 
the  5th  section  respecting  caveats^  which,  as  well  as  surveys^ 
are,  by  the  general  land  laws  of  this  Commonwealth^  confined 
to  unappropriated  lands,  and  do  not  apply  to  escheated 
lands. 

Upon  the  whole,  while  I  douI)t  extremely  (to  say  the 
least)  whether  this  patent  is  not  void,  for  the  reasons  as- 
signed, supposing  the  act  of  1785  to  extend  to  entries  of 
this  character,  (for  escheated  lands,)  I  am  clearly  of  opinion, 
that  die  act  applies  onty  to  unappropriated  lands  for  which 
entries  had  been  made ;  and  being  thus  confined,  I  am  of 
opinion  that  the  instruction  of  the  Court  below  was  erro- 
neous; that  the  patent  ought  not  to  have  been  received  as 
evidence  of  the  appellee's  title;  and  that  therefore  the 
judgment  be  reversed. 

Judge  Fleming.  The  principal  questions  in  this  case 
qrc,  whether  the  rrc/Va/ contained  in  the  appellee's  patent. 
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dated  die  8tfi  day  of  Decemi^r,  1788,  was  conclusive  evi*     April, 
dence^  that  a  title  had  accrued  to  the  Commonwealth  by    ^^I^^JI^ 
^virtue  of  an  inquest  of  escheat  taken  upon  the  death  of   Alexander 
Jonathan  Monkhouse^  in  the  patent  named;   and  whether     Gi^ennj). 
the  said  patent  was  likewise  conclusive   evidence  of  a  tide      " 
derived  to  the  plaintiff,  under  the  Commonwealth,  unless 
the  defendant  should  shew^  in  evidence  to  the  Jury^  a  bet- 
ter title  in  himself^  (or  those  under  whom  he  claims,)  deri- 
ved from  the  Commonwealth,  since  die  said  escheat  in  the 
plaindff's  patent  mentioned  happened?     Such  being  the 
iBstruction  given  to  the  Jury  at  the  trial  in  the  District 
Court,  as  stated  in  the  bUl  of  exceptions* 

On  examining  the  records  of  the  late  proprietor's  office 
of  the  Northern  Neck^  now  in  the  register's  office,  I  find, 
that>  formerly,  there  was  great  solemnity  used  in  obtaining 
patents  for  escheated  lands;  an  instance  of  which  I  shall 
motice,  in  the  case  of  land  that  escheated  to  the  proprietor, 
cm  die  death  of  Frances  White^  alias  Lampton. 

On  the  3d  Juney  1729,  Dr,  Thomas  Turner  gave  infor- 
ikiation  by  letter  to  Thomas  Lety  the  proprietor's  agent,  that 
one  Frances  Whiie^  alias  Lamptouy  had  been  seised  of  about 
50  acres  of  land  in  the  County  of  Richmondy  now  King 
'  GeorgCy  and  died  without  heirs,  ot  having  disposed  of  the 
kame ;  and  prayed  to  have  the  preference  of  a  grant  there-  ' 
of. 

On  the  7th  of  Aprils  1720,  Thomas  Lee  issued  his  war*- 
rant  to  Edward  BarpoWy  surveyor  of  Richmond  County, 
empowering  him  to  survey  the  said  land,  and  return  the 
survey  and  plat  to  the  office,  in  the  customary  time;  in 
which  warrant  the  agent  recited  that  Turner  had  obtained 
a  certificate,  and  published  and  returned  the  same,  according 
to  the  rules  of  the  office.  At  the  foot  of  the  warrant  there 
is  a  direction  to  Turner  that  *'  when  you  return  your  sur- 
vey you  must  bring  Mrs.  White'^s  title.'*  signed  Thomas 
Lee* 

Next  in  order  is  a  survey,  and  plat  of  the  land,  made 
by  y.  Warner^  surveyor  of  King  George  County,  the  27th 

Vol,.  T.  T 
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of  September^  1727,  accompanied  with  White's  tide  papers, 
to  wit,  a  deed  for  the  land  from  IVnu  Marshall  to  Thtmas 
Alexander  White^  late  husband  of  the  intestate  Frances^  dated  the  24th 
Greenup,  of  October^  1713,  and  the  will  of  Thomas  WMtCj  dated  the 
'  20th  of  Aprily  1715,  in  which  he  devised  the  land  to.lus 
wife  Frances  White;  who  afterwards  married  one  Lamptonm 
'  Then  follows  the  warrant  of  inquest  from  Robert  Carter^ 
agent  bf  the  proprietors,  and  escheator  of  all  the  lands  in 
the  Northern  Neck^  directed  to  George  Eskridge^  deputy 
escheator,  dated  the  9th  of  May^  1729,  directing  him  to  take 
an  inquest  of  office  on  the  said  land;  which  was  duly  execu- 
ted by  the  said  deputy  escheator,  on  the  4th  of  February^ 
1732,  and  returned  to  the  proprietor's  office*  After  wUcfa^ 
•a  grant  for  the  land  issued  to  Thomas  Turner^  in  which 
»  the  foregoing  proceedings  are  recited,  as  follows:  ^*  Whereas 
it  hath  been  set  forth  to  the  proprietor's  office  by  Thomas 
Turner^  of  the  County  of  King  George^  that  Frances  White j 
alias  Lampton^  late  of  Richmond^  now  King  George  County^ 
died  seised  of  a  parcel  of  land,  situate,  &c.  without  heirs, 
or  making  legal  disposition  thereof,  which  land  is  part  of  a 
tract  granted  unto  Wm*  Marshall^  by  deed  out  <^  the  pro- 
prietor's office,  dated,  &c.  for  268  acres,  and  was  by  the  said 
Marshall  sold  unto  Thomas  White^  by  deed,  dated,  &c*  and  • 
by  the  said  White^  by  his  last  will,  bequeathed  unto  bis  wife, 
the  said  Frances  White^  (afterwards  married  to  one  Lamp* 
ton^  to  her  proper  use  and, behoof  for  ever;  whereupon  the 
said  land,  for  want  of  heirs  of  the  sa^  Frances^  escheated 
to  the  proprietors;  the  said.7%^ma*  Turner  moving  to  have 
the  preference  to  a  grant  thereof,  and  an  mquisition  con- 
cerning the  s;ame  being  since  taken,  and  returned  to  our 
said  office,  bearing  date,  &c.  under  the  hand  and  seal  of 
George  Eskrtdge^  gent,  deputy  escheator  of  our  said  pro- 
prietary; and,  upon  the  oaths,  and  under  the  hands  and 
seals  of  twelve  lawful  freeholders  oi  the  said  County  of 
-King  George^  viz.  Thomas  Berry ^  &c  who  brou^t-in 
this  verdict,  viz*  We  do  find  that  Frances  White,  alias  ~ 
Lampton^  aforesaid,  died  seised  of  thirty-five  acres  of  land  i 
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that  «he  left  no  heir,  nor  made  any  disposition  thereof  in        fg"\o^* 
her  life-time  that  we  know  of,  and  that  she  was  no  alien  at    >«^">^>^ 
Ac  time  of  her  death,  and  therefore  we  find  the  said  thirty-  y*** 

five  acres  of  land  escheat  to  the  honourable  proprietors  of  ^«^<^""P- 
this  Northern  Neck^  as  by  the  said  inquisition  doth,  and 
may  more  fully  appear.  Know  ye,  therefore,  that  for  divers 
(ood  causes,  &c*  we  have  given,  granted,  &c.  unto  the 
said  Thomas  Turner^  &c.  the  said  Z5  acres  of  land,  &c.  ly- 
ing, &c«  and  bounded  as  followeth;  to  wit:  Beginning,  &c* 
to  the  beginning.  Together,  &c  To  have  and  to  hold,  &c. 
yielding  and  paying,  &c.  Provided,  &c.  Given  at  our 
office  in  Lancaster  County,  &c  Witness  our  agent  and 
attorney  fully  authorized  thereto,  dated,  &c.^' 

By  this  it  appears  that  in  the  time  of  the  pl^prietorship 
of  the  late  Lord  Fairfax^  great  ceremonies  were  deemed  4 

necessary,  and  were  used  in  obtaining  patents  for  escheated 
lands  in  the  Northern  Neck^  but  I  have  not  been  able  to  pro-  • 

cure  the  form  of  an  escheat  patent,  without  that  territory. 
It  appears,  however,  that,  in  the  times  of  the  proprietor-  - 
ship  of  Lady  Culpeper  and  Lady  Fairfax^  less  ceremony 
was  used  in  obtaining  such  patents,  than  in  later  times ;  as 
they  had  sometimes  been  used  without  a  prior  inquest  of 
office ;  but  still  there  was  a  particular  recital  of  previous 
'eeremonies  having  been  observed,  according  to  the  rules  of 
the  office;  as  appears  by  the  preamble  of  a  patent  issued  to 
Edward  Turberviie;  which  is  as. follows:  "Marguritte 
JLadt  Culpeper,  Catharine  Lady  Fair/ax^  Proprietors  of 
the  Northern  Neck  of  Virginia^  To  all,  &c.  Whereas  Ed^ 
-ward  Turberviie^ '  of  the  County  of  Richmond^  hath  set 
forth  to  our  office,  that  Randolph  Davenport  died  seised  of 
115.acred  of  land  in  the  County  of  Westmoreland^  and  left 
no  tieh«  behind  him,  nor  did  dispose  thereof  by  will;  where- 
upon the  same  escheats  to  us  the  said  proprietors ;  and 
thereupon  a  certificate  according  to  the  rules  of  the  office 
issued  to  make  the  same  public,  which  being  returned  with 
an  endorsement  under  the  hand  of  Thomas  Sorrell^  Deputy 
Clerk  of  the  said  County,  certifying  that  the  same  was  duly 


148  St^retM  Court  cf  Appeak. 

April,     p^Ubhed)  and  no  person  appearing  to  dispute  the  tilje  to 
the  sadd  escheat,  and  the  said  Edward  TurbervUe  moving  to 


Alexander  [^  preferred  to  escheat  the  same.  Know  ye,  therefore,  &c« 
Greenup,  that  for  divers  good  causes,  &c.  we,  &c.  have  granted^ 
made  over^  &c.  unto  the  said  Edward  Turberviky  Sec*  all 
our  right,  tide,  &c.  in  and  to  the  said  115  acres  of  landt 
&c«  situate,  &c.  and  bounded,  &c.  To  have  and  to  holdyScc^ 
yielding  and  paying,  &c.  Provided,  &c«     Witness,  &c* 

In  the  patent  before  us  there  is  a  bare  recital^  *^  that  h^ 
virtue  of  an  entry  made  in  the  office  of  the  late  Lord  Pro^ 
prietor  of  the  Nortliem  Neck^  bearing  date  the  6th  of 
Aprils  1778,  and  in  consideration  of  die  ancient  composi- 
tion of  1/.  $8.  sterling  paid  by  Christopher  Greenup  into  the 
treasury  of  «this  Commonwealth,  there  is  granted  to  the 
said  Christopher  Greenup^  235  acres  and  30  poles  of  land, 
by  survey,  bearing  date  the  17th  day  of  March^  1788,  l3ang, 
5tc,  which  Slid  tract  or  parcel  of  hndwaa  escheated  f torn 
a  certain  Jonathan  Monkhovse^  deceased^  and  bounded  as 
.foUoweth,  to  wit/'  &c.  and  the  plaintiff  produced  no  other 
^tle  paper,  or  writing,  in  support  of  his  title* 

And  all  the  evidence,  that  the  land  in  questiop  bad  escheat- 
ed from  Jonathan  Monkhouse^  is  an  asseraon  in  G^eenup^s 
entry,  that  die  said  Jonathan  Monhbfiuee  dying  intestate, 
and  without  any  known  heir,  the  said  land,  part  of  a  tract 
of  625  acres  granted  to  Jolm  Hough^  escheated  to  the 
Lord  Proprietor. 

In  the  margin  of  the  entry  (as  appears  l>y  a  copy  from 
the  register's  office)  there  is  a  note:  ^^  Advertisement  isc 
sued,  and  entry  and  advertisement  fees  paid." 

What  were  the  rules  in  the  proprietor's  office,  at  die  time 
Greenup's  entry*was  made,  we  are  not  informed.  But  I 
find  that  on  application  at  the  office  for  a  grant  of  esdieated 
land,  the  first  step  was  to  advertise  the  same. 

What  further  steps  were  necessary  (according  to  the 
rules  of  the  ofllte)  to  endde  the  petitioner  to  a.  grant  we 
have  no  information.  But,  in  the  case  before  us,  it  doea 
not  appear  that  there  was  any  publication  whatever,  or  anf 
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* 

other  step  taken  by  Greenup^  between  the  date  of  his  entry  Apmii., 
in  177 %j  and  the  sitfvey  in  1788,  about  eight  mondis  before 
he  obouned  a  patent,  which  appears  to  me  too  defective  to 
support  his  title  to  the  land  in  controversy ;  and  therefore 
that  the  instructions  g^ven  to  the  Jut}-,  as  stated  in  the**bill 
of  exceptions,  were  erroneous. 

Judge  BjLACKSTONE,  in  the  3d  volume  of  his  Commentaries^ 
page.  259*  when  speaking  of  the  inquests  of  office^  in  EngUmdy 
observes,  '*  that  they  were  devised  by  law,  as  authentic 
means  to.give  the  king  his  right  by  solemn  matter  of  record, 
without  which  he,  in  general,  can  neither  take,  nor  part 
irom  my  thing.  For,"  says  he,  ^^  it  is  part  of  the  liberties  of 
JSnghnd^  and  gready  for  the  safety  of  the  subject,  that  the 
king  may  not  enter  upon,  or  seize  any  man's  possessions, 
upon  bare  surmises,  without  the  intervention  of  a  Jury." 

If  that  be  a  sound  general  principle  in  Englandj  where 
many  of  the  pecq>le's  rights  must  yield  to  prerogative,  how 
much  more  forciUy  does  it  apply,  in  our  republican  go» 
vemment  I 

Upon  the  whole,  I  concur  in  the  opinion  that  the  judg« 
ment  be  reversed.  • 

Judgment  reversed,  and  new  trial  awarded,  with  a  di« 
rection,  that  ^  upon  such  trial,  the  Court  below  do  not 
permit  the  patent  to  be  given  in  evidence*" 
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April,  2i  That  sundry  debits  of  mpneys  paid  for  the  board, 
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support,  and  education  of  three  daughters  of  the  testator, 
who  were  pecuniary  legatees,  (no  provision  for  such  board, 
&c.  having  been  made  in  the  will,)  should  have  been  de-* 
ducted  from  their  legacies,  and  not  charged  to  the  estate 
generally,  so  as  to  diminish  the  residuum  bequeathed  to  the 
plaintifTs ;  though  they  did  not  object  to  what  was  charged 
for  the  use  of  two  other  daughters  who  had  specific  legacies 
given  them  in  negroes,  which'  continued  with  the  estate 
until  they  married;  because  (the  estate  having  been  kept 
together  under  the  manigement  of  the  executor)  those 
negroes  were  profitable  by  their  labour. 

3.  That  the  tobacco  made  on  the  estate  in  the  years 
1779,   1780,   and  1781,  was   short  credited,  being  only 
9,747il&*.5    whereas   it  should  have  been  at  least   60   or 
VOyOOOlbs*  more  than  that  quantity. 

The  will,  (admitted  to  record  in  yune^  1772,)  besides 
directing  all  the  testator's  just  debts  to  be  paid,  and  devising 
several  large  and  valuable  tracts  of  land  to  the  plainttjffs^ 
bequeathed  to  his  daughter  Sarali  fiv^  negro  girls,  so  soon 
as  they  could  be  purchased  by  means  of^e  profits  arising 
from  his  estate;  (without  specifying  or  limiting  ^^  prices  to 
be  paid;)  to  his  daughter  Maryy  nine^  and  his  daughter 
Martha^  eighty  negroes  by  name^  and  sundry  articles  of 
personal  property;  to  his  three  daughters  Rebecca^  Elizabeth 
and  Prudence  500/.  each;  to  be  paid  them  if  the  money 
could  be  raised  out  of  his  estate  by  the  time  that  either  of 
them  should  marry,  or  come  of  age;  if  not,  then  all  the  ne- 
groes not  already  bequeathed,  with  all  their  future  increase^ 
to  be  equally  divided  between  his  three  last-mentioned 
daughters  and  his  two  sons  the  plaintiffs:  but,  if  the  money 
were  raised  by  his  executors  for  his  three  daughters,  then 
the  estate  not  already  beq\leathed  to  be  equally  divided  be- 
tween the  said  two  sons  only.  The  testator  also  desired 
that  his  son  Daniel  Joius  (the  executor)  should  keep  all 
th;it  he  had  already  given  him;  also  20  head  of  catde,  10 
head  of  sheep,  and  two  feather  beds  and  furniture. 
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Qnihe  13th  of  iWarcA,  1801, the  cauaebeing  heard,  the  late  ^Yio*'' 
Chancellor,  Mr,  Wythe,  delivered  this  opioioD:  **  From  the 
defendant's  testator,  who  is  reported  to  have  given  up  the 
estate,  and  the  management  thereof,  in  August  of  the  year 
1782,  to  one  of  the  plaintiffs,  for  the  use,  undoubtedly,  not 
of  himself  only,  but  of  his  other  brother  ako,  and  who 
doth  not  appear  until  nine  years  and  ten  months  thereafter 
to  have  been  summoned  to  render  an  account  of  his  admi- 
Bistration,  the  plaintiffs  are  with  unrewionabk  rigour  exacting 
vouchers,  upon  failure  to  produce  which  are  founded  many 
exceptions ;  especially  when  to  circumstances,  noticed  by  the 
Commissioner,  may  be  attributed  loss  of  papers,  and  when, 
too,  some  debits  were  of  such  a  kind  that,  probably,  they 
i?vere  incurred  because,  otherwise,  the  plaintiffs'  property 
might  have  been  sold  for  satisfaction  of  public  demands, 
and  for  services  performed  on  their  estates  for  their  benefit. 

^^  The  sisters  of  the  plaintiffs  were  entided  to  mainte- 
aance  out  of  their  father's  estate,  notwithstandbg  their  le- 
gacies; at  least  until  the  legacies  were  sufficiently  productive, 
which  doth  not  appear  to  have  happened  during  their  bro- 
ther's ministrationjjowards  which  maintenance  was  exempt 
from  contributioh|Pery  part  of  what  had  been  given  to  him 
by  his  father;  except  the  additional  legacies  of  catde  and 
sheep;  of  which  the  sisters  (whilst  they,  with  their  bro- 
thers, were  one  family)  are  presumed  to  have  shared  the 
profits. 

♦'  The  debits  on  account  of  James  Sturdivanty  and  for 
the  hire  of  slaves,  (to  which  the  plaintiffs  have  excepted,) 
are  justified,  one  by  the  affidavits  of  John  Goochy  Richard 
Hayes  and  Richard  Jones,  and  the  other  by  one  of  the  ex- 
l^bits,  and  by  the  affidavit  of  Thomas  Jones. 

"  Exceptions  to  prices,  alleged  to  be  excessive^  paid  for 
slaves  bought  to  satisfy  legacies ;  to  payments  for  com  and 
wheat  alleged  to  have  been  provided  utmecessarily;  to  sun* 
dry  pretended  miscellaneous  omissions;  are  not  sustained. 

**  The  defendant's  testator  is  not  entitled  to  compcnsa- 
tioo  over  the  customary  commission;  and  interest  upon 
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what  is  doe  from  him  oug^  not  to  commence  before  the 
final  sentence  shall  be  pronounced. 

^^  He  ought  to  be  debited  with  more  than  five  hogsheads 
of  tobacco  in  the  year  1779,  and  the  two  next  following 
"  years,  if  the  affidavits  of  Jeremiah  Brawn  and  Damd 
Wilkes  are  to  be  credited.  With  how  much  more  he  oug^ 
to  be  debited,  a  Jury  (to  be  impannelled  and  charged  before 
the  District  Court  of  Petersburg^  upon  trial  of  an  issue 
to  be  joined  between  the  parties,)  this  Court  doth  direct  to 
inquire  and  say;  whose  verdict  shall  be  certified  by  the 
Clerk  of  the  said  District  Couru'- 

On  the  trial  of  the  issue  thus  directed,  the  Jury  returned 
a  verdict  "  that  the  whole  crop  of  tobacco  made  by  Daniel 
Jones^  the  executor  of  Daniel  J  ones  ^  deceased,  on  the  plan- 
tation of  the  testator,  devised  to  the  complainants,'  in  the 
year  1779,  amounted  to  30,450/ft*.  of  Petersburg  tobacco; 
that  the  whole  crop  made  by  him  as  aforesaid  in  xht  year 
1780  amounted  to  49,000/&9.  like  tobacco;  two  hogsheads 
of  which,  estimated  at  2,300/6«.  were  destroyed  by  the 
British  troops,  at  CoL  Brookings^  in  Amelia  County,  in  the 
year  1781,  and  before  it  was  inspect^  ^lat  the  whok  crop 
made  by  the  said  executor  as  aforesaid^n  the  year  1781, 
amounted  toiO^SOOlbs.  like  tobacco;  that,  therefore,  in 
these  three  years,  the  said  executor  ought  to  be  debited 
119,850/^5.  Petersburg  tobacco,  which  exceeds  the  five 
hogsheads  mentioned  in  the  Chancellor's  decree  ibe  quan^ 
tity  of  114,100/^5.  Petersburg  crop  toabcco.** 

Upon  this  verdict  a  report  was  made  by  Master  Com-« 
missioner  Hat/j  by  direction  of  the  Court;  in  whidi  he 
valued  the  tobacco  found  by  the  verdict  at  861/.  185.  lOdl 
charged  the  executor  with  that  sum,  and  witfi  the  balance  ofifei 
579/.  45.  10^.  stated  by  the  former  report;  credited  each*^ 
of  the  plaintiffs  with  half  the  amount  of  the  balance  doe 
by  the  estate  of  the  defendant's  testator;  and  applied  the 
payments  which  Francis  Fitzgerald  had  made  to  each,  ac- 
cording to  certain  documents  produced,  shewing  a  bahmte^ 
^ue  to  Edward  Jones  of  424/.  195.  tOd.  and  that  Rkfmti 
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^jfmee  had  been  overpaid  bis  sbve  of  the  eetate  ML  fU.  ^^l^^^' 
6  U2d.  The  CommissioDer  observed,  that,  ^as  the  de- 
iciidmitwaa  not  to  pay  interest  on  the  bafauices  stated  in  the 
decree,  ha  from  the  date  thereof,  he  had  not  addedinterest 
oa  the  payments  to  the  pbniti&,  though  most  of  them  were 
evidenced  by  bonds  bearing  interest.'' 

The  Chancellor,  on  the  «th  of  October^  1804,  confirmed 
diis  report,  and  decreed,  liicordingly,  ^'  that  the  defendant, 
ootof  the  goods.  Sec.  of  his.  testator,  pay  to  the  plaiotiflf 
Edward  Jotmy  AML  \^.  lOd.  with  interest  thereupon  at 
the  rate  of  five  per  cent,  per  anju^  to  be  computed  from  that 
day  until  paid ;  that  the  plaintiff  Richard  Janes  pay  to  the 
defendant  ZtL  Us.  6  1-2^  with  like  interest  thereon;  and 
that  the  parties  bear  their  own  costs:"  from  which  decree 
iStte  defendant  appealed. 

Hay^  for  the  appellant* 

(ktU^  for  the  appellee* 

Wednesday^  Jpril^  25th,  1810.   The  Judges  pronounced 
tbeir  opini<ms«        * 

Jud|^  Tucker.  Mr.  JKiy,  for  the  appellant,  made  the 
fioBowiog  objections  to  the  decree. 

1.  Because  certain  payments  made  by  the  executor  of 
Daniel  Jones  to  the  complainants,  pendente  lite^  in  bonds  on 
which  interest  was  due,  oug^  to  have  been  credited  as  the 
amount  of  principal  and  interest  due  at  the  time  of  the 
assignment  or  payment.  This  objection  ought  certainly  to 
^^pe  availed,  the  appellant,  if  the  Chancellor  had  allowed 
Bwerest  on  the  sum  decreed,  pendente  lite;  but,  as  he  did 
noty  and  the  b<mds  all  bear  date  posterior  to  the  institution 
•f  the  suit,  I  think  there  is  no  error  on  this  point.  And^ 
though  it  appears  that  this  mode  of  applying  the  credit  was 
done  by  the  Commissioner  without  any  previous  direction 
frietn  the  Court,  yet  being  approved  and  sanctioned  by  the 
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April,      Court«  it  must  now  be  reQ:arded  as  the  act  of^die  Coort* 

1810.  ^   ,  . 

and  not  of  the  Commbsionen 

2.  Because  Dameiyonesy  the  executor  and  manager  of  the 
plantations,  ought  to  have  been  allowed  somediing  as  man* 
agtr  as  well  as  execut$r.     And  I  very  much  inctine  to  think 
that,  where  the  management  of  an  estate  is  thrown  upon  am 
executor,  and  the  dhre  'and  educlftion  of  a  family  of  chHdreB 
with  it,  that  an  executor  ought  ft  have  a  more  liberal  al- 
lowance than  a  bare  commission  of  5  per  cent,  upon  his 
receipts  or  expenditure^.     In  the  present  instance  the  testa- 
tor left  five  children,  apparently  minors,  who  remained  so 
many  years.     He  charged  his  whole  estate  with  Repay- 
ment of  his  daughters'  legacies,  if  it  covdd  be  effected  out  of 
the  profits  before  either  of  th«ra  married  or  came  of  age. 
To  do  this,  the  executor  must  do  many  things  beyond  what 
the  duty  of  an  executor  in  ordinary  cases  imposes.     His 
personal  trouble,  and  responsibility,  under  such  circum- 
stancea,  may  be  increased  ten  fold.     He  ought  to  be  com- 
pensated accordingly,  whenever  it  appears  that  he  hath 
faithfully  discharged  thb  extraordinary  duty  imposed  upon 
him  by  his  testator.      For,  even  undc^r  our  law,  the  ex- 
ecutor {as  such)  can  have  nothing  to  do  with  his  testator's 
r^a/ estate  after  the  end  of  the  year  in  which  he  dies. 
After  that  period,  he  ought  to  be  considered  as  sbmething 
more  than  an  executor,  if  the  testator  by  his  will  entrusts 
him  with  the  management  and  care  of  his  family,  and -his 
real  estate,  in  general.     But,  in  the  present  instance,  the 
executor,  from  some  cause  or  other,  perhaps  incapacity, 
has  not  kept  such  regular  accounts  of  his  transactions,  as  to 
entitle  him  tif>  any  considerable  further  allowances  for 
extra  services.     And,  upon  that  ground  only^  I  was  »< 
ned  to  think  the  decree  rig^t  in  allowing  him  oviy  five  pet 
cent,  on  the  amount  of  his  account  as  setded  by  Commis- 
sioner Hose.     I  am,  however,  disposed  to  concur  in  the 
opinion  of  the  other  Judge,  that  he  ought  to  be  allowed 
7  1-2  per  cent.     In  a  statement  since  received  from  Mr. 
mUtamsj  in  Ae  case  of  JiMkll  v.  Peachy^  it  is  stated,  that 
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diis  Court,  in  a  decree  made  in  tfmt  «nit  May  21, 1798,  ^^^^^* 
adlowed  a  commission  of  Un  per  cenU  to  the  executor,  on 
the  money  received  by  him  for  the  use  of  the  estate,  inclu- 
ding debts,  ^aks^xid. profits y  in  full  satisfaction  for  receiving, 
pntting  out,  and  paying  away  the  said  money,  and  for  his 
services  in  the  adminbtration  and  management  of  the  testa- 
tor's estate*  But,  as  thelt  is  a  debit  against  him  in  conse- 
quence of  the  verdict  of  *the  Jury  for  a  large  quantity  of 
tobacco,  supposed  to  be  made  in  the  year  1779,  1780,  and 
1781,  upon  which  Commissioner  Hay  seems  not  to  have 
allowed  any  commission,  I  am  of  opinion  that  the  decree  is 
so  fiar  erroneous,  and  I  also  agree,  that  a  commission  of 
7  1-^  per  cent,  be  allowed  on  the  net  balance  of  that 
tobacco  also. 

3.  Mr.  Hay  objects  to  the  decree,  because  the  Chancellor 
was  mistaken  in  supposing  that  5  hogsheads  of  tobacco, 
only,  were  credited  to  the  estate  for  the  year  1779,  1780, 
and  1781,  and   therein  he  is  clearly  right;  there  being  8 
hogsheads  weighing  9,747/*.  net,  so  credited,  which  ought 
to  be  deducted  fixmi  the  119,850,   found  by  the  Jury   to 
have  been  made  in  those  years,  the  whole  amount  of  which 
is  chafed  to  the  estate  in  the  account  by  Commissioner  Hay. 
ThJwBteg  other  very  important  deductions  which  I  con- 
ceive M^ffii  to  be  made  from  the  quantity  of  tobacco  so 
fbtind  by  the  Jury  to  have  been  made  in  those  years.     For 
they  find   the  whole   crop  made   in  1779  amounted   to 
'30,450/fe;  that  the  whclc  crop  made  in  1780  amounted  to 
49,000/ft*,  two  hogsheads  of  which  estimated  at  2,300/Jj. 
were  destroyed  hy  the  British  troops  in  1781;  and  that  the 
whole  crop  made  in  1781,  amounted  to  4O,500/fo.     These 
e  quantities  amount  to  119,950/J*.    They  then  proceed 
to  say  "  that  they  find  that  in  those  three  years  Daniel 
y ones  ow^tio  be  debited  119,850/fo.  of  tobacco,  which 
exceeds  the  five  hogsheads  mentioned  in  the  Chancellor *s 
decree  114,100  hogsheads,  Petersburg  crop  tobacco."     It 
is  apparent  from  this,  that  the  Jury  neither  deducted  the 
2,300/5.9.  contained  in  the  two  hogsheads,  \vhich  they  ex- 
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1781;  DOT  yet  made  any  deductioD  for  the  overseers'  shares, 
which,  according  to  the  evidence  in  the  former  part  of  the 
record,  appear  to  have  been  usually  a  seventh  sr  an  eighth 
part.  Supposing  it  an  eighth,  which  is  the  lowest,  die 
overseers'  shares  would  have  amounted  to  14>981ii^«.  which 
with  ib^  2fiO0lb9.  desuroyed  by  ihe  British  iroops,  and  the 
9j749  credited  in  the.  accounts  sidled  by  Master,  Commis*' 
sioner  Roacy  form  an  ag^reg^  of  27  or  28,00(M&«.  of 
tobacco,  which  ou^t  to  be  credited  the  executor,  against 
the  119,950^5.  the  TdAoi^aiqikOunt  of  the  several  crops  for 
those  three  years,  as  found  by  the  Jury.  For  the  balance 
the  executor  ought  to  be  charged  the  same  rate  that  Conn* 
missioner  Hay  has  allowed  for  the  whole  of.  those  cropsi 
as  found  by  the  Jury,  deduaing  tbereifrom  all  reasonable 
expenses  of  the  transportation  to  Petersburg^  a^  warehouse 
expenses;  and  a  commission  of  seven  and  «  hsM  per  cerd* 
as  before  mentioned. 

4.  ]\f  r.  Hoy^s  fourth  objection  to  the  decree  is,  that  the 
value  of  the  tobacco  found  to  hare  been  made  in  those 
three  years,  by  the  Jury,  has  been  arbitrarily  fixed  by  the 
Commissioner,  instead  of  being  ascertained  by  evidence, 
as  it  ought  to  have  been.  It  certainly  does  not  <tfHi^  by 
what  means,  or  by  what  evidence,  the  Commi^^^Pr  fixed 
the  price.  Mr.  Hay  said  it. was  30«.  per  cwt.;  in  dns 
he  was  mistaken.  Of  the  tobacco  credited  in  Commission- 
er Rosens  account  made  and  sold  in  that  period,  three  hogs* 
heads  are  charged  at  70^  per  cwti.  the  scale  of  depreciation 
being  at  diat  time  74  for  one.  Five  other  hogsheads  are 
credited  at  75/«  per  cwt.  when  the  scale  of  depreciation 


at  90  for  one.     1  hese  prices  reduced  to  specie  are  latbel^^ 
higher  than  the  average  price  'which  the  Commissioner  has^ 
adopted.     I  am  therefore  unwilling  to  disturb  his  estimate  r 
tht)ugb,  from  my  own  recollection  of  that  period,  I  am 
persuaded  his  estimate  is  not  too  iotu^  and  possiUy  may  not 
be  loo  high. 
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Ilfr.  Cailj  for  the  appellee^  complained  of  the  liberality  of  April; 
C^ramisstoQcr  Rate,  and  the  CtumceUor,  in  respect  to  the 
accounts  stated  by  tbe  former  ;4Hit  I  thiok  without  suflkient 
reason*  I  am  therefore  of  opinion  that^  atfter  correctiBg  the 
errors  which  I  have  pointed  out,,  the  residue  of  the  decree 
ou^t  to  be  affirmed;  and  that  the  cause  be  remand^  to 
the  Court  of  Chancery  for«  final  adjustment  of  the  accounts 
between  tbe  parties,  (one  of  whom  has  been  already 
overpaid;)  upon  the  principles  which  I  have  mendooed. 

'  Judge  Roane  concurred  that  the  decree  be  reformed 
in  the  points  expressed  m  that  about  to  be  pronounced  by 
dib  Court.  He  did  not  deem  it  necessary,  or  proper,  to 
go  into  any  oalcuhiionsj '  which  were  more  properly  the 
business  of  a  Commissioner.  As  to  the  compensation  to  foe 
aUowed  the  executor,  he  thought  diat,  under  the  particu* 
lar  circumstances  of  this  case,  the  estate  having  been  di- 
rected to  be  kept  together,  which  imposed  additional 
labour  on  the  executor,  he  was  reasonably  entided  to  a 
commission  of  seven  and  a  ludf  per  cent. 

Judge  Fleming  gave  no  opinion  on  the  subject  of  conw 
miasmis,  being  personally-  interested  in  that  qu^tbn;  but 
in  other  respects  coi^curred  with  the  rest  of  die  Court,  and 
read  the  foHowing  as  their  joint  opinion. 

'^  The  Court  is  of  opinion  that  the  said  decree  is 
errcmeoQsinthis;  in  affirming  the  verdict  of  the  Jury  impan- 
neUed  to  ascertain  the  quantity  of  tobacco  made  on  the 
estaie  of  the  said  Domel  Jonee^  the  elder,  in  the  year  1779, 
^0kT9O  aud  1761,  and  the  report  of  Bilaster  Commissioner 
^  JHety  ^recm;  by  which  verdict  it  is  found  that  die  quantity 
of  119,950^.  of  tobacco  was  made  on  the  said  estate  in 
liiQse  three  years;  for  which  the  ssud  executor  was  debited, 
and  against  \7htch  he  had  credit  for  only  SfiSOih.  of  tobac- 
co; when  he  ought  to  have  had  credit  for  9,747/&^i,  witjt^ 
which  the  said  executor  charged  himself  in  his  administra- 
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don  account  ift  die  jptm  1779. and  ITBX;  wd  a  further 
credit  for  two  hogaheftds  of  tobacco^  net  weight  %^ZQOlbs,^ 
which  the  Jiuy  fooad  to  have  beon  .destroyed  by  the  Briush 
troops,  at  Gofenel  BrwAmg'^^  in  Amelia  County ;  004^  larther 
credit  for  the  overseers^  ahare  of  the  said  Xl^^^Dlbi^.  of 
tobacco;  and  also  a  further  credit  for  the  costs  of  transport* 
ing  the  said  tobacco  hota  the  pbotations  to  die  inspections 
at  PdUrsSurg^  and  for  the  warehouse  expenses  of  the  same: 
Therefore  it  is  decreed  and  ordered  that  the  decree  be 
reversed,  &c.  and  diat  the  cause,  be  remanded  to  the  said 
Superior  Court  of  Ch^meery  for  an  acoiunt  to  be  taken,  and 
a  final  decree  to  be  entered,  according  to  the  foregoing  pria<- 
ciples ;  in  which  account  so  to  be  taken  the  executor  is  to  be 
allowed  seven  and  one  hatf^  instead  oiji^e  per  cent*  on  the 
receipts  and  disbursements  of  the  whole  estate  of  the  said 
Daniel  Jones  the  elder." 


Clarke  against  Conn. 


Neither  coii* 
icnt,  DOr  long 
acquiescence 
of  pftrties  can 
j^tjc  the  Court 
of  A piieals  ju- 
risdiction. An 
appeal,  there- 
fore, (havinj^ 
been  improvi- 
dently  grant- 
ed,) was  dis- 
inissed  on  mo- 
tion,  fire  years 
after  it  was 
entered  on  the 
doeket 


IN  this  case  a  decree  was  rendered  in  the  Superibr 
Court  of  Chancery  for  the  Richmond  District,  March  16, 
1804,  dismissing  the  bill  with  costs;  from  which  decree 
the  plaintiff  prayed  an  appeal,  which  was  allowed  him  "  on 
his  entering  into  bond  with  sufficient  security  in  the  Cieiif  s 
office  of  the  said  Court,  for  the  prosecution  thereof,  on  or 
before  ihejirst  day  of  the  next  term/*  This  he  failed  to  do; 
and,  the  6th  of  October  following,  on  his  motion  by  Counsel, 
and  for  reasons  appearing  to  the  Court,  further  thofie,  tmt9^ 
"the  ensuing  first  day  of  Febtuary^  was  allowed  Mm  for 
giving  the  said  bond  and  security;  which  he  did  accorditi^y, 
as  certified  by  the  Clerk  of  the  Court  of  Chancery. 

A  copy  of  the  record  was  sent  to  the  Court  of  Appeals^ 
and  the  cause  entered  on  the  docket,  April  4, 1805. ' 
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At  March  term,  1810,  a  motion  was  made -by  Wickham^     VJli^ 
for  the  appellee,  to  dismiss  the  appeal^  as  improvidently 
granted;  the  power  of  the  Chancellor  over  it  having  ceased 
on  the  first  day  of  the  term  ensuing  hb  final  decree;  accord- 
ing to  the  case  of  Anderson  v.  Arnlerson^  2  Co//,  180* 

Randolph^  contra,  insisted  that  this  objection  was  now  too 
late,  nearly  five  years  having  elapsed  since  the  appeal  was 
docketed*  The  appellee  having  acquiesced  so  long  in  the 
bond  given  by  the  appellant,  must  be  considered  as  consent* 
inff  to  receive  it,  as  executed  in  due  time. 

Judge  Tucker  observed,  that  consent  could  not  'give 
this  Court  jurisdiction;  and  referred  to  AfiCaltv*  Peachy^ 
1  CaH,  55. 

Wednesday^  March  28t}u  The  Judges  pronounced  their 
opinions  unanimously,  that  it  was  a  hard  case;  but  the 
appeal  must  be  dismissed. 

On  the  last  day  of  that  term,  this  order  of  dismission  was 
set  aside,  and  the  case  further  considered. 

Tuesday^  May  9^A.  The  Judges  again  pronounced 
their  opinions* 

Judge  Tucker*    The  question  arises  upon  that  part  of 
the  chancery  law,(a)  which  authorizes  the  Chancellor  to    (a)  i  n^a,^ 
grant  «i  appeal  in  vacaticm  next  ajler  the  term  when  the  ^*^'  *^  **'* 
decree  shall  have  been  rendered* 

This  is  a  question  of  jurisdiction,  not  of  iSscretion.  All 
the  powers  of  this  Court  are  statutory;  it  has  no  claim 
whatever  to  power  from  any  other  source;  neither  custom, 
prescription,  long  usage,  or  precedent,  have  any  pretensions 
here,  independent  of  statutory  provisions.  This  has  been 
repeatedly  acknowledged  in  the  cases  of  MCally.  Peachy ^ 
Bedtnger  v.  the  Commonwealth,  and  Stras  v.  the  Common* 
rvealth*    The  time  and  manner  of  proceeding  in  order  to 
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give  this  Court  cognttance  of  the  cause,  ts,  I  conc^ii^  as 
essential  as  the  nature,  or  amount  of  the  matter  in  controvert 
If  the  party  suffers  it  to  elapse  without  proceeding  as  the 
law  directs,  he  is  as  much  concluded  thereby,  as  he  would  be 
by  a  verdict  for  99  dollars  19  cents  damages,  instead  of  100 
dollars,  which  is  the  lowest  sum  of  which  this  Court  can 
take  cognisance.  Until  the  Court  has  kgal  possession  of 
any  cause,  although  it  be  upon  their  docket,  it  hai  no  powetf 
over  it,  but  to  dismisa  it.  yurwGction  must  in  all  cases 
precede  discrctiofu  In  the  present  case,  I  conceive;  we 
have  not  the  former,  and  therefore  that  we  cannot  exercise 
the  latter.  My  opinion  therefore  b,  that  the  order  of  dis* 
■ussion  be  reinstated. 


Judges  Roane  and  Flehiko  were  of  the  same  opnkw. 
The  order  for  dismission  was  therefore  reinstated. 


Argued  •^fnil 
S6Ui,  1810. 


Clay  against  White  and  others. 


1.  It  if  not  ne-  THIS  wss  an  action  of  ejectment,  in  the  District  Court  of 
^tJJitee^/Tf '  -M?w  London^  for  342  acres  of  land  lying  in  PtiUyhanbi 
u^p^p^t^'  Co^in^y*    The  Jury  found  a  special  verdict,  suting  the  fol- 

land,  to  make  lowioff  faCtS  : 
a  |>ei*WJnal  en-  *• 

try    thereon,      John  Fox  obtained  a  patent  from  the  Commoowealdi  for 

to  enable  him    ,      -       ,  .  .  \  *      f  t^    ,  .        . 

to     mahitain  the  land  in  question,  on  the  8th  of  juhf^  1780*     In  hb  will, 

ejectment;  for 
the  Mtent  ip- 
M  fact^  coiifien  mtiiu 

2  SooK  teinn  may  be  tranAfcired  and  continued  by  deed  of  bargain  wd  wiet  or  by  <Am 
vitef  hot  a  person,  whose  teisin  h  interrupted  by  the  actaal  entry  and  advene poMteui^n  of 
anotlier,  cannot,  vhiie  ota  offouetumi^  ooQvcy  by  baryam  tiui  akle  aueh  a  tiUe  as  wiU  eii»- 
ble  the  bargainee  to  recorer  m  ejectment 

3.  The  plaintiff  in  ejectment  mar  recover  less  land  than  the  qaantitT  stated  in  his  deela- 
ration.  Bat,  if  the  Jury  find  a  speefal  verditt,  shewing  the  phiiBtiflT^fititled  toa  cerUin  num- 
ber of  acres,  fart  of  the  tract  sued  for  \  and  do  not  specify  the  boundarie»  of  nieh  part  with 
ao  much  precision  as  that  possession  thereof  may  with  Certainty  be  dellfered ;  t  ventre  dh 
novo  oagfit  to  be  awiixicd. 
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dalad  Augwt  5^  1780^  and  admitted  to  record,  Mty  f , 
1785,  there  is  the  foUowbg  daase;  «'  ^m,  my  will  it  that 
ail  my  land  shall  remain  under  the  care  and  direction  of  my 
wife,  to  bf  given  to,  and  dhkkd  amongMt^  mywna^  John  Fox^ 
W.  Fox^  T.  B.  FoXy  and  Henry  Fox^  m  mch  manner  and 
proportion  as  she  shall  think  fit ;  as  they,  or  either  of  them, 
attMn  to  the  age  of  twenty-one,  or  marry ;  which  ehareo  or 
proportiomfotmy  said  lands,  so  given  to  stKh  child  or  chil- 
dren,  I  give  to  either^  and  allofthem^  and  to  his  or  their  heirs 
and  assigns  for  ever.**  Anne  Fox,  the  testator's  widow,  on 
the  aOth  day  of  June^  1799,  by  indenture  reciting  the  de- 
vise, and  thiait  Henry  Fox,  one  of  the  testator^s  sons,  had  at» 
tained  his  age  of  twenty-one  years,  **  in  pursuance  of  the  be^ 
quest  and  authority  thereby  given  to  her,  and  in  considera- 
tion of  natural  aflfection,  an  dof  five  shillings  to  her  in  hand 
paid  by  the  said  Henry,  did  give,  grant,  bargain  and  sell, 
alien,  enfeoff  and  confirm,  to  the  said  Hemy  one  tract  of 
land,  in  the  County  of  Pittsylvania^  containing  343  acres  ; 
describing  the  bounds,  as  in  the  patem ;  and  reciting  that 
the  testator  John  Fox  died  seised  and  possessed  thereof, 
in  fee-simple:  which  deed  was  proved  in  Gloucester  County 
Court,  and  certified  to  the  Court  of  Pittsylvania  County, 
where  it  was  admitted  to  record  in  July,  1799.  On  the 
same  SOthof  yun^,  1799,  Henry  Fox  (in  consideration  of 
300  dollars,)  sold  and  conveyed  the  same  land  to  Matthew 
Clay,  the  lessor  of  the  plaintiff,  by  deed  of  bargain  and  sale, 
whieti  ¥ras  duly  recorded  in  Pittsylvania  County  Court. 

Accordbg  to  a  survey,  made  in  the  cause,  (in  presence 
of  the  parties,  and  set  forth  in  the  verdict,)  the  lands  in 
controversy  contained  440  acres;  beginning  as  in  Fox'^s 
patent,  and  running  one  or  two  courses  nearly  correspond- 
mg  with  the  lines  thereof,  and  some  others  apparently  the 
same,  or  nearly  so;  and  including  a  survey  of  350  acres 
made  August  2, 1788,  for  William  White,  one  of  the  defend-  ' 
ants;  in  whose  favour  a  patent  duly  issued  from  the  Com- 
monwealth, on  the   25th  of  February,   1792,  *•  for  350 
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^  8^0  ^*  airrtfs  of  the  land  in  controversy;'*^  which  patent  recites  that, 
^'  in  consideration  of  the  ancient  composition  of  one  pound 
fifteen  shillings  sterling,  there  is  granted  to  the  said  Wiliiam 
White  35©  acres  of  land,  by  survey ,''  &c.  the  lines  of 
which  are  recited,  and  do  not  appear  to  bear  any  relation  to^ 
or  conformity  with,  those  in  Fox^s  patent* 

The  verdict  farther  stated  that  the  said  White  had  been 
in  possession  of  the  said  350  acres  ever  since  the  date  of 
his  patent:  but  "  whether  any  of  the  before  named  persons 
were  in  actual  seisin  of  the  land  other  than  is  stated  above ^ 
tlie  Jury  did  not  know,"  They  found  the  lease,  entry  and 
ouster  in  the  declaration  mentioned,  and  concluded  in  the 
usual  form. 

The  District  Court  gave  judgment  for  the  defendants; 
from  which  an  appeal  was  taken  to  this  Court. 

Hay^  for  the  appellant.  The  District  Court  appears  to 
have  given  judgment  for  the  defendents  on  the  authority  of 
Tabb  V.  Baird  and  others^  3  Call^  475.;  according  to  which, 
a  person  not  in  possession  cannot  convey  by  bargain  and 
sale  such  a  title  as  will  enable  the  bargainee  to  recover  in 
ejectment  against  another  holding  by  adverse  possession. 
But  the  facts  in  this  case  do  not  justify  the  application  of 
that  authority  to  it.  The  lines  of  i^^p^^*  patent  are  express* 
ly  stated  to  contain  440  acres,  and  include  the  350  acr.es  of 
land  granted  by  Whitens  patent.  The  Court,  by  misappfe* 
hension,  thought  that  White  was  in  possession  of  the  whole 
land  claimed  by  Clay;  supposing  350  acres  to  be  aU:  but 
surely  Clay  had  a  right  to  recover  the  difference  between 
the  440  acres  and  the  350;  though  he  had  no  right  to  re* 
cover  the  350  acres.  The  obscurity  of  the  survey  and 
verdict  misled  the  Court;  and  a  venire  facias  de  novo  ought 
to  be  awarded,  to  ascertain  the  lines  of  the  smaller  pateut 
within  the  bounds  of  the  larger.  Clay  was  entitled  in 
equity  to  the  whole  440  acres;  and  in  strict  latu  to  the  90 
acres  only.  3iTt  he  ought  to  have  recovered  th(^  latter  at 
any  rate. 


387. 
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Ji^Crae  and  George  K.  Taylor^  contra.  There  could  be  Apul, 
no.  ground  for  this.  Either  White  was  in  possession  of  the 
350  acres  only;  or  of  the  whole  land.  If  the  former  was 
die  case,  the  plaintiff  could  not  set  up  a  claim  against  him 
for  the  90  acres  which  he  had  not  in  possession.  The  case 
of  Goodright^  Lessee  of  Balch^  v.  Sich^(a)  shews  that  con-  (a)  7  T.  J?, 
fession  of  lease,  entry  and  ouster  does  not  conclude  the 
question  oiposseanon;  that,  if  the  defendant  be  not  actually 
in  fiossession^  judgment  ought  not  to  be  given  against  him; 
and  that  the  plaintiff' ought  to  prove  that  the  defendant  is  in 
possession. 

Here  the  declaration  claims  only  342  acres.  There  is 
nothing  to  prove  that  White  was  in  possession  of  more  than 
his  patent  warranted.  If  he  had  had  nothing  in  his  posses- 
sion, claimed  by  Clay^  there  could  be  no  doubt  that  Clay 
could  not  have  recovered  against  him:  and  the  same  reason 
applies  to  these  90  acres. 

But,  if  White  was  in  possession  of  the  90  acres,  on  the 
same  ground  that  the  plaindff 's  tide  failed  as  to  the  350,  it 
(mils  as  to  the  90;  for  the  possession  is  equally  adverse  in 
both  cases. 

No  possession  is  found  in  C/oy,  or  those  under  whom 
he  claims,  except  so  far  as  the  deeds  might  be  construed  as 
carrying  possession. 

Ifayy  in  reply.  Nothing  is  said  positively  as  to  the 
possession  of  the  90  acres.  Clay^s  title  to  the  whole  440  ap- 
pears. But,  according  to  Tabb  v.  Baird^  he  cannot  recover 
the  350  acres  in  this  form  of  action.  The  question  in  Term 
Reports  did  not  arise  on  a  special  verdict;  but  at  the  trial; 
being  whether  the  defendant  could  be  admitted  to  prove  him- 
self not  in  possession,  or  whether  the  plaindflf  was  bound  to 
prove  him  in  possession.  No  such  question  arose  here. 
It  would  be  inconvenient  to  transfer  the  doctrines  recently 
established  in  England  to  this  country.  This  is  not  a  rule 
of  property^  but  of  practice;  and,  even  in  that  countr>%  the 
rules  are  different  in  different  Courts. 
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The  verdict  here  is  too  defeaive  to  enable  the  Court  ta 
decide  the  whole  case.  There  are  other  defendants  besides 
White.  Hardy  and  others,  also  confessed  leasee  entry  and 
ouster.  They  may  be  in  possession  of  the  90  acres* 
The  Jury  ought  to  have  said  who  was  in  possession  of 
them. 


Taylor.  This  is  a  new  objection.  Eidier  White  b  v^ 
possession;  or  he  is  not.  If  he  is  noty  the  law  is  clearly  in 
our  favour.  If  he  iV,  the  Jury  were  not  bound  to  state  the 
d^  of  the  defendants;  for  the  plaintiff  must  recover  by  the 
strength  of  his  own  title;  not  by  the  weakness  of  the  defend- 
ants' tide.  The  plaintiff's  title  is  clearly  defective  accord- 
ing to  Tabb  V.  Baird;  it  appearing  that  the  person  of  whom 
he  bought  never  was  in  possession.  The  Jury's  stating 
farther  the  adverse  possession  of  White  was  altogether 
surplusage. 

Saturday^  May  28th.  Judge  Fleming  informed  the 
counsel,  that  an  argument  was  requested  on  the  following 
point;  *^  whether  the  bare  obtaining  a  patent  for  land  is  to 
be  considered  as  giving  seisin  to  the  granteer" 


October  29th.    Hay  maintained  the  afiirroative;  relying 

especially  on  the  language  of  the  several  acts  of  assembly 

(a)Ch  Jtev,  concerning  the  land  office  ;(a)  from  all  which  it  appears  to 

Code,  p.  u/.  have  been  the  intention  of  the  legislature  to  grant  an  ab* 

to.     and  *  p.  solute  unconditional  tit/e  to  the  patentee. 

***    *  He  suggested  as  a  proposition,  whether  a  conveyance  by 

record  is  not  equal  to  livery.  In  England  there  are  two 
kinds;  zfne  and  a  common  recovery.  By  either  of  these  a 
complete  title  (which  according  to  Blackstone  is  juris  et 
seisince  covjunctio^  is  transferred,  and  no  entry  is  necessary 
to  perfect  it.  A  patent  under  the  great  seal  is  of  equal 
(*)  Bar-  dignity:  for  in  5  Co*  94.  h.(b)  the  doctrine  is  laid  down, 
incM$  catf.  ^^^jj^^^  verbis^  that  letters  patent  under  the  great  seal  amount 
to  a  livery  in  law.    So  in  Bac.  Abr.  tit.  Prerogative^^  and 
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17  Vincr^  95.  it  is  said  that  a  grapt  of  a  reversion  bv  the     Avril, 
king  is  good  without  attornment.     If  such  would  have  been 


the  effect  of  a  grant  under  the  regal  government,  he  could       ^^V 
see  no  reason  why  a  patent  granted  by  the  Commonwealth      VfWm. 
should  not  have  the  same  effect.  — — — 

Every  princifde  of  puUic  convenience  requires  that  this 
position  shoulil  be  held  to  be  true :  and,  when  we  advert  to 
the  situation  of  this  country,  i;  is  peculiarly  necessary* 
To  tale  actual  possession  in  many  cases  would  be  exp 
tremely  difficult.  The  patentee  must  take  witnesses  with 
him ;  and  by  their  subsequent  death  or  removal  might  be 
prevented  from  recovering,  though  he  had  the  oldest  patent. 

If  a  patent  were  not  sufficient  without  actual  entry,  it 
might  often  happen  that  a  younger  patent  would  take  pre« 
cedence,  and  the  claimant  under  the  older  patent  be  driven 
to  a  suit  in  Chancery.  But  the  uniform  understanding  of 
the  people  of  this  country  is,  that  the  patent  itnelf  gives 
complete  jdtle,  and  enables  the  patentee  to  maintain  any 
action  whatsoever. 

George  K.  Taylor^  contra,  did  not  contradict  Mr. 
Hay^s  position  that  the  act  of  assembly  gives  a  title:  but  the 
question  is  whether  that  title  is  of  itself  sufficient  to  enable 
a  party  to  maintain  his  action  without  actual  possession. 
The  legislature  has  indeed  declared  that  actual  possession 
need  not  be  proved  to  maintain  a  tvrit  of  right;(a)  but  this  (a)  i  Rev. 
does  not  extend  to  ejectment;  for  exceptio  probat  regulam*  9. 
It  would  seem  a  fiiir  inference  from  that  act,  that,  if  it  had 
not  been  passed,  proof  of  actual  possession  would  have  been 
necessary  in  a  writ  of  right. 

The  case  then  stands  as  influenced  by  decisions  in  £n- 
fland  alone*  The  authority  of  Banvick^s  case  is  admitted; 
.but  it  only  proves  that  a  patent  amounts  to  a  livery  in  law* 
Now  it  is  dear  that  a  livery  in  law  is  not  sufficient  without 
^tual  possession*  3  Bac*  Abr*  146*  (Gwill.  edit.)  tit 
Ttoffment.  , 

Cur.  ads*  vult. 


C9de,  (s  12.  f. 
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Thursday^  April  1%  1810. 
opinions* 


The  Judges  delivei^d  their 


Judge  TucK£R  (after  stating  the  case)  proceeded  as 
follows:  Mr.  Hay  admitted  that,  after  the  decision  of  this 
Court  in  the  case  of  Tabb  v.  Baird^  3  Cd/,  475.  and  Duval 
V.  Bibb^  Ibid.  362.  he  could  not  support  the  plaintiff's  dde, 
under  the  deed  of  bargain  and  sale  from  Henry  Fox^  to 
maintain  an  ejectment  for  so  much  of  the  land  in  contro* 
versy  as  was  found  by  the  Jury  to  have  been  in  possession 
of  the  defendant  at  the  time  that  conveyance  xvas  made;  but 
contended,  that,  if  the  verdict  contained  sufficient  certainty 
to  ascertain  the  bounds  of  Whitens  350  acres,  judgment 
ought  to  be  rendered  for  the  plaintiff,  for  the  remaining  90 
acres;  or,  if  the  verdict  be  toq  uncertain  for  that  purpose, 
there  ought  to  be  a  venire  de  novo.  I  am  of  that  opinion; 
for,  if  John  Fox^  the  testator,  was  capable  of  devising  this 
land,  (of  which  hereafter,)  Henry y  his  son,  must  be  consi- 
dered as  taking  under  the  devise^  and  not  merely  under  the 
deed  from  his  mother,  which  was  intended  to  be,  and  was 
in  fact,  an  appointment  by  her,  under  the  power  given  by  the 
will,  and  not  a'  conveyance  of  any  interest  from  herself, 
though  both  the  considerations  of  natural  love  and  affec-^ 
tion,  and  of  five  shillings  in  money,  are  also  mentioned 
therein.  Whether  Mrs.  Fox  the  mother  ever  entered  upon 
these  lands  confided  to  her  care  does  not  appear,  and  is  not 
material  to  this  part  of  the  case.  But  the  patent  to  White^ 
and  his  actual  and  continued  possession  of  the  lands  from 
the  date  thereof  in  1792,  either  vested  in  him  a  rightful,  or 
wrongful  possession  adverse  to  the  title  of  yohn  Fox^ 
and  of  all  claiming  under  him;  so  far  as  that  possession 
actually  extended;  hit  no  further.  For  it  would  be  a  most 
mischievous  construction,  indeed,  to  suppose,  that  the  entry 
of  a  disseisor  upon  one  hundred  acres  of  land,  part  of  one 
thousand,  or  more,  would  prevent  the  owner  from  convey- 
ing away  the  residue,  to  any  other  person  he  might  think* 
proper.    Here  the  Jury  have  found  the  lands  in  controversy 
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^mettuogy  I  presnmei  die  landa  comprehended  widtin  die     V.^P' 
lines  of  Fox*s  patent)  to  contain  440  acres,  and  that  Whitens    v^^v^ 
annrey  contains  only  350  acres;  the  amount,  though  not  the        <^^r 
precise  bounds  of  the  disseisin,  or  ouster,  are  diereforc       White. 
Aewn  by  the  jury:  and  they  ou^t  to  have  discriminated  •"■"■*— 
between  the  lines  of  Whii€*s  patent  and  that  of  Fox^  which 
the  stuveyor,  in  his  report,  alleges,  covers  and  includes  the 
former;  Fox^s  deed  to  Clay  not  being  impeachable  for  the 
•urplus. 

Mr.  Tayhr^  for  the  appellee,  cited  the  case  of  GooJright^ 
Lessee  ofBakh^  t.  Rkhy  7  T.  R.  327.  to  shew  that  the  plain- 
tiff is  not  entided  to  a  verdict  for  those  ninety  acres,  be- 
cause be  is  bound  to  prove  the  defendant  in  possession  of 
the  whole  of  the  premises  which  he  seeks  to  recover. 
Without  examining  the  doctrine  laid  down  in  that  case, 
to  which,  as  at  present  advised,  I  cannot  subscribe,  and  to 
which  the  cases  of  SmUh  v.  Mann^  and  Jesse  v.  Bacchus^ 
cited  in  BuUer^s  Ni.  Pru  110.  perhaps  afford  a  proper  an- 
swer ;  the  reply  of  Mr.  Hay^  that  the  Jury  have  in  this  case 
expressly  ibund  the  tease,  entry  and  ouster  in  the  declara- 
tion mentioned,  is,  in  my  opinion,  sufficient  to  obviate  the 
objection,  were  such  on  obltgadon  as  Mr.  Taylor  contends 
for  admitted. 

We  come  noW  to  the  quesdon  suggested  by  a  member 
of  the  Court,  whether  a  patetit  from  the  Commonwealth 
be  equal  to  an  actual  seisin;  or,  as  I  understood  the  ques- 
tion, whether  9i  patent  only  confers  a  complete  tide  to  lands 
derived  from  the  Commonwealth;  without  an  actual  entry 
into  the  same  and  corporeal  possession  thereof,  or  not. 

That  an  entry  is  not  always  necessary  to  give  seisin  in 
deedy  appears  from  the  cases  cited  by  Mr.  Hargravey  Co. 
JJtt.  2^  a.  note  3.(a)   In  Englandy  letters  patent  under  the  (a)  C6,  LUt. 
great  seal  amount  to  a  livery  in  law.(A)     In  this  country,  471.^  mi»m\ 
where  grants  of  waste  and  unappropriated  land  only  are  ge-  \]  j^evH^' 
nerally  made,  as  in  the  present  case,  I  should  suppose  a  ^JtJckVT 
grant  of  such  lands  from  the  Commonwealth,  under  the  ^***' 
seal  of  the  state,  must  be  considered  as  tantamount,  not 
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^\l\^*     only  to  a  livery  in,  law^  but  to  a  livery  in  deed.     For  tbr 
v,^^><^^/    lands^  previous  to  the  patentee's  location,  must  have  beea 
Clay        waste  and  unappropriated^  or  they,  could  not  have  been 
Whit*.      granted*     The  patent  conveys  all  right  and  title  whatsoever 
'    out  of  the  Common  weald) :  there  is  nothing  in  our  law  which 
i mplies  a  forfeiture  in  case  of  non- entry;  whatever  mig^t have 
been  the  construction  when  certain  improvements  were  rer 
quired  to  be  made  within  three  years;  there  is  no  ground 
to  suppose  the  Commonwealth  can  ever  gain  a  right  to  the 
lands^  so  granted,  again,  but  by  escheat  for  want  of  heirs^ 
or  by  forfeiture  for  nonpayment  of  taxes;  the  right  of  the 
patentee  must  then  be  supposed  to  be  complete  and  abgo* 
lute.     The  patent  is  the  symbol  of  his  possession,  as  well 
as  of  his  tide.     And  any  person  entering  upon  that  pos* 
session  must  be  a  trespasser  or  a  disseisor.      If  the   Kiiif 
enters  into  lands  without  tide,  or  seizes  lands  by  a  void  and 
insufficient  office,  he  is  no  disseisor,  (because  of  his  prerogap 
live,)  but  the  freehold  remains  in  the  former  owner;  but  if 
the  King,  by  letters  patent,  grant  the  lands  into  which  he  has 
so  entered,  or  has  so  seized^  without  tide,  if  the  patentee 
((■)  ^rt.  Ahr.  enters,  he  is  a disseisor.(a)     If  the  Kmg  grant,  lands  to 
65.    4    Bac.  one,  and,  before  he  enters,  another  person  enters  and  keeps 
^obtve/adX  ^^  possession  until  he  dies,  and  dies  seised;  and  the  lands 
fi^p.si4.oitf  descend  to  the  heir  of  the  disseisor;  yet  may  the  patentee 
enter;  for  his  entry  is  not  taken  away  by  the  descent  in  this 
(h)  Co.  Lift.  case.(^)    Upon  common  law  principles,  then,  I  am  of  opi- 
nion diat  an  actual  entry  into  waste  and  unappropriated 
lands  granted  by  the  Commonwealth  is  not  necessary,  ia 
order  to  complete  the  patentee's  tide  thereto ;  but  that  the 
same  is,  upon  the  delivery  of  the  patent,  absolute  and  com- 
plete for  every  purpose  whatsoever,  whether  to  maintain  aik 
action,  or  to  transmit  an  inheritance,  or  to  grant  the  same 
by  deed,  mr  by  last  will  and  testament. 

Other  reasons,  I  think,  may  be  drawn  from  the  nature 
and  situation  of  the  country;  constant  usage  from  its  first 
setdementi  and  some  particulars  in  oiu*  laws. 

All  the  lands  in  Virgima  have  been  originally  granted 


P^BF 


hi  the  34^  Year  of  the  Coninumwealth.  171 

as  vftcatit  lands.     Whatever  might  have  been  the  policy  at     ^f^^^^ 
the  first  settlement  of  the  colony,  large  and  extensive 
grantd  were  made  soon  after. 

With  the  revolution,  it  became  an  object  to  raise  a 
revenue  from  the  sale  of  vacant  lands,  without  requiring 
any  actual  settlement  or  cultivation.  Millions  of  acres 
Were  disposed  of  to  purchasers  from  all  quarters  upon  those 
terms.  It  was  impossible  to  calculate  upon  an  increase  of 
population  commensurate  with  such  extensive  grants.  AH 
that  the  Commonwealth  required  of  the  patentee  was  the 
payment  of  his  taxes  upon  the  lands  thus  acquired.  That 
done,  the  law  had  no  other  claim  upon  him.  Why  then 
must  he  make  an  actual  entry  i  His  patent  was  evidence 
•f  every  thing  that  could  be  the  object  of  such  an  entry. 
It  was  founded  upon  an  actual  survey;  for  making  which 
he  paid  all  the  expense;  this  survey  was  founded  upon  as 
actual  locatioTiy  made,  or  supposed  to  be  made,  by  himself 
or  hb  agent.  His  Iand*warrant  was  '  his  authority  for  so 
doing;  and  his  entry  in  the  iiurveyor's  books;  the  subse- 
quent survey  made  pursuant  thereto;  and,  finally,  his  patent, 
were  all  so  many  evidences,  in  succession,  of  these  facts* 
K  the  possession  of  a  lessee  for  years,  at  common  law,  be 
eonstrmied  as  the  possession  of  him  that  hath  title  to  the 
freehold,  (without  entry,  or  receipt  of  rent,)  so  as  to  make 
a  man  tenant  by  curtesy  of  his  wife^s  estate,(tf)  surely  these  (a)  Vid^ 
acts  done  by  the  patentee  or  his  agents,  (though  preparato*  99.  a.  poie  x 
ry  to  a  patent,  instead  of  being  subsequent  thereto,)  may,  in 
&vour  of  a  purchaser  for  a  valuable  consideration^  (and  such 
every  patentee  from  the  Conunonwealth  isy)  be  construed 
as  equivalent  to  an  actual  entry,  into  lands  granted  by  the 
Commonwealth.  H«w  many  thousand  titles  must  be  de* 
feated,  i£  in  order  to  transmit  an  inheritance  in  lands  so 
granted,  or  to  give  validity  to  a  devise  thereof,  or  to  any 
other  conveyance,  an  actual  entry  and  corporeal  seisin  must 
be  proved  in  every  case?  It  would  be  both  a  mischief, 
and  an  inconvenience^  ^00  gr^at  for  tt^e  law  to  adopt,  or  ta 
counten^ce* 


-^w 
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Aprii;,  Agam ;  bjr  an  ciqjrcss  provisbn  in  our  law,  ae^mdp&mn^ 
K^,^^^  9ion  need  not  be  proved  to  maintain  a  writ  of  right.  Iff 
^J  the  law  will  admit  a  patent,  as  evidence  <rf  a  complete  tida 
^*'^^-  in  the  demandant,  or  his  ancestor  or  predecessor,  in  the 
highest  and  most  sdenm  contest  concerning  lands,  wifl  it 
reject  such  evidence  in  sm  acfko  floeerely  possessoiy*  The 
obfect  of  the  evidence  in  both  cases  must  be  to  prove  all 
herciStary  right  in  the  original  patentee,  absdutdy  perfect, 
so  as  to  be  o^Mible  <^  conveying  or  transmitting  the  inhe- 
ritance*  It  would  seem  strange  if  we  were  to  reject  the 
evidence  of  this  patent  to  John  Fox^  in  this  case,  as  insuffi- 
cient to  support  the  plaintiflF's  title  derived  from  his  son, 
and  devisee,  and  thirty  years  hence  the  same  patent  shouM 
be  oiFered  and  admitted  as  evidence  sufficient  to  muntain  a 
writ  of  right  for  recovery  of  those  lands,  or  others  in  the 
same  predicament. 

Nor  do  I  conceive  it  necessary  that  Henry  Fox  should 
have  made  an  actual  entry  upon  the  lands  to  enable  him  to 
convey  to  Mr.  Clay.    Wherever  there  is  a  devise  of  lands, 
(m)  Co.  Utt.  ^^  ^'^  ^^*®^  ^  freehold  upon  the  devisee  before  entry  ;(fl) 
111. «.  ^j^  \yy  ^^  yfj^^  ^^  possessiou  of  these  lands  was  in  Mrs. 

Fox^  until  she  had  made  the  appointment  to  her  son  pur* 
suant  to  her  husband^  will;  that  appointment  being  made, 
the  law  cast  the  possession,  both  under  the  will  and  under 
the  deed  of  bargain  and  sale,  (in  which  form  the  appoint- 
ment  was  made,)  instantcr^  upon  the  son.  His  possession 
thus  acquired  enabled  him  to  convey  all  the  lands  of  which 
he  was  not  actually  disseised.  An  actual  entry  was  not 
necessary  to  be  made  by  either,  to  enable  the  plaintiff  to 

(d)  C6.  JUtt.  maintain  an  ejectment/^) 
«40.   b.  Bull.  ''       .         ^  ^ 

jvt  PrL  103.      Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  was 

Dou^LUz.  '  entitled  to  recover  all  the  lands  comprehended  widiin  the 

lines  of  John  Fox^s  patcfnt,  of  which  his  son  and  devisee 

was  not  actually  disseised,  by  the  abatement  of  William 

WhitCy  at  the  time  that  Henry  Fox  executed  the  convey* 

ance  to  the  plaintiff,  which  the  Jury  have  found  in  their 

verdict;  and  therefore  that  there  ought  to  be  a  venire^ 


In  the  $4ik  Yemr  of  the  Cmmmmmlth.  ITS 

f  *  mvo^  to  atocrtftki  die  boundtriet  of  die  laftds  not     ^*g*  Jf*' 
covipreheiided  wkhm  the  line  of  Whitens  pttent  for  350    \^^>rs^ 
acres;  the  plamtiff  beittg  eotided  to  the  residue.  ^ 

White. 


Judge  Roans,    fia  die  c«se  of  Birch  r.  Akxander^a)  ^a)  i  fra$h. 
k  was  held  that  a  seism  in  the  Commonvf^nlth  need  not  be 
found;  tpat  bebg  the  ultimate  point  beyond  which  a  party 
in  proving  hk  titk  is  not  bound  to  go.     Although  this 
would  seem  to  import  that,  in  all  the  derivative  stages,  seisin 
nrast  be  found,  yet  undoubtedly  the  finding  of  an  actual 
seisin,  or  corporeal  investiture,  may  be  supplied  by  finding 
other  things  deemed  by  the  law  ^f  equal  validity  and  noto- 
riety. Thus,  under  the  decision  in  Tabb  v.  Baird^{b)  it  would  W    ^   ^^^» 
be  sufficient  to  find  that  a  defendant  purchased  by  deed  of 
bargain  and  sale,  (which  is  considered  as  a  statutory  livery 
of  seisin,)  from  a  person  having  possession.     So,  as  ^^ne 
n  deemed  an  acknowledgment  of  a  feoffment  of  record, 
and    in    which  livery    of  seisin  is  not    necessary  to   be 
actually  given,  the  supposition  and  acknowledgment  there* 
of  in  a  Court  of  Record^  however  fictitious^  inducing  equal 
notoriety,(c)  the  finding  of  an  assurance  of  that  kind  would  (j)  *  BLCim. 
be  equally  effectual,  were  it  not  obsolete  in  this  country. 
In  uke  manner  it  is  held,  that  letters  patent,  under  the 
great  seal,  amoimt  to  a  livery  in  law.(^/)     In  all  these  cases  i^  *.^,^ 
an  actual  corporeal  tradition  is  dispensed  with  by  the  law,  ca$e. 
on  the  ground  that  acts  of  equal  notoriety  with  it  ought 
to  have  an  equal  and  similar  effect.     The  reason  of  this 
holds  very  strongly  in  relation  to  grants  of  land  in  a  new 
country,  where  the  proof  of  actual  possession  would  be 
very  difficult,  and  where,  in  some  sense,  a  corporeal  inves- 
titure of  the  land  has  been  already  taken  by  the  entry  and 
survey  which  precedec^  the  grant,  and  may  be  said  to  be 
admitted  and  sanctioned  thereby.     In  the  case  before  us^ 
die  seisin  thus  acquired  by  the  original  patentee  was  dedu- 
ced to  the  present  appellant  by  the  deeds  of  bargain  and  sale 
stated  in  the  verdict,  as  to  all  that  part  of  the  tract  in  ques- 
tion, of  wliich  the  uppellees  were  not  in  possession  under 
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JH^i^am  Whites  patent,  and  he  is  entitled  to  recover  that , 
residue*  But,  inasmuch  as  the  verdict  is  defecdve  in  not 
particularly  locating  in  .the  plot  Whitens  patent^  and,  conse* 
quently,  does  not  shew  where  that  surplus  lies,  the  verdict 
ought  to  be  supplied  in  this  particular,,  and  therefore,  a 
venire  de  novo  ought  to  be  awarded. 


Judge  Fleming.  It  appears  by  a  survey  and  plot  made 
under  an  order  of  the  District  Court  of  FraniSn^  that 
Fox*s  patent,  under  which  the  appellant  claims,  contains 
(instead  of  342)  440  acres;  and  it  is  found  by  the  verdict^ 
that  Whitens  patent,  containing  350  acres,  is  included  therein; 
but  no  discrimination  as  to  the  part  of  the  plot  in  which  the 
said  350  acres  lie;  so  as  to  ascertain  die  boundaries  of 
Whitens  patent.  Therefore,  for  the  uncertainty,  I  concur 
in  opinion  that  the  judgment  be  reversed,  the  cause  re^ 
manded  to  the  Superior  County  Court  of  FranJklin;  and 
that  a  venire  de  novo  be  awarded. 

It  is  to  be  understood  as  the  unanimous  opinion  of  the 
Court,  that  a  patent  from  the  Commonwealth  for  waste 
and  unappropriated  lands  gives  to  the  grantee  a  suflkient 
seisin  to  enable  him  to  alien,  without  having  ever  beea 
in  actual  possession  of  the  premises,  by  a  personal  e<itr^ 
thereon. 


The  following  was  entered  as  the  opinion  of  the  Court; 
^*  The  Court,  having  maturely  considered,  &c.  is  of  opinion 
that  the  special  verdict  is  uncenain  and  insufficient  in  this; 
that  it  appears  by  the  survey,  made  in  this  cause  and 
referred  to  in  the  said  verdict,  that  the  boundaries  of  the 
lands  claimed  by  the  lessor  of  the  appellant  under  Fox's 
patent,  contain  440  acres,  within  which  the  lands  designed 
in  the  grant  to  the  appellee  White^  containing  350  acres 
only,  are  found  by  the  Jury  to  lie,  without  discriminating 
the  metes  and  bounds  of  the  lands  contained  in  the  last- 
mentioned  patent,  whereby  the  boundaries  of  the  residue. 
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of  the  9mA  440  acres  to  whkh  tbc  lessor  of  the  appellant  is  ^f/*'^ 

entitled  may  be   ascertained;  and  that  the  said  judgment  v^^/^^ 

is  erroneous,"     The  same  was   therefore   reversed  and  ^|^^ 

annulled,  and  a  venire  facia$  dc  novo  awarded.  ^^'**'**' 


AtwelPs  Administrators  against  Towles. 


^prU  19. 


IN  an  action  of  debt  on  behalf  of  Towles^  executor  of «-.  At  th«  foot 

ol «  bomJyvitli 

Ijewis^  against  Thomas  Atwell  9  administrators,  the  instru*  «  penalty  nod 
mcnt  declared  upon  was  a  bond  in  the  usual  form,  from  a  theoMuifonn, 
certain  Johnson  Smith  to  Michael  Montgomery^  in  the  pe-  iSlSby  J^', 
nal  sum  of  179/.  14^.  Ad.  dated  the  9th  day  of  Jtmey  1783,  !iprt^"°*^o„j 
aod  conditioned  to  be  discharged  by  the  payment  of  89A  ^**^  ^  '^^ 
ITs.  2d.  the  first  day  of  September  then  next  ensuing;  with  If*»"f  ^o»^»- 
a  writing  underneath  in  the  following  words:  io  the  above 

**  I  Thomas  Ativelly  of  Prince  William^  do  join  in  the  j.  ^^^Tlia 
above  obligation  with  Johnson  Smithy  and  am  his  security  ^^  ihT^b^vi 
for  the  above  sum  of  eighty^nine pounds  seventeen  shillings  *^^^^{^** 

the  sum  tpc- 
ciftcdin  the  cwfiditimi.^)  this,  it  9eem$t  b  a  joint  obligation;  and  jadgraent  may  be  rcndeixU 
agmiost  T.  Ji.  for  the  penaity,  to  be  dUcbarged  by  the  tum  iu  the  coudition,  mlA  iruereit, 

'  2.  An  aiti^ment  of  Mich  an  initrament,  by  the  words,  "  I  assign  the  -mithin  ohUgatioji^^ 
is  a  good  aMigoment  of  the  claim  upoo  T.  A,  as  well  as  /.  & 

3.  Qtuere,  whether  a  declaration  agaiast  the  administrator  of  one  of  two  jsint  obfigors, 
aveniog  that  oeither  the  defendant,  nor  the  other  obligor,  nor  any  repreoentative  of  A»«, 
bad  paid  the  debt;  (wiihout  stating  that  sorb  other  obligor  was  dead,  or  that  the  defendant's 
iotestale  had  ourvived  him;)  and  alleging,  in  assigning  the  breach,  that  ri^ht  of  actien  had 
accrued^  under  the  premioeot  aninst  the  defendant's  intestate,  (without  seitiog  rorth  tfi  -mkai 
manner,)  be  good  alter  verdict  1 

4.  In  an  action  of  debt  on  a  bond*  the  judgment  is  always  entered  for  the  penalty,  to  be  dit- 
efaw^  by  the  priaeapal  and  interest:  and,  if  that  exceed  tlx  penalty,  the  defendant  has  his 
election,  and  may  satisfy  it  by  payisg  the  penalty. 

5.  The  tftkiog  in  execution  the  body  of  one  of  two  joint  dbligors  is  no  eatitfactimi  of  the 
debt,  and  does  not  bar  an  action  against  the  other  obligor. 

6.  By  virtue  of  the  84th  section  of  the  District  Court  law  of  1792,  the  copiee  therein 
allowed,  are  good  evidence  in  etdts  brought  eince  that  act  took  effect;  although  the  fiUn^  of 

the  original  was  ^<ire  that  t'~ 
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Vs^o^*     and  twopencti  as  witness  my  band  and  seal  this  Mst  daf 
\^^v^   of  June^  1783. 
Atweii's  Ad.  w  Thonuu  MwelL    (ScaL) 

miiusfratort  r«  %»  • 

Y.  "  Teste  Nathan  Ifayes^ 

'^''"^^''  '^  Richard  Scott:' 

On  this  instrument,  a  suit  was  brought  in  the  General 
Court  against  Johnson  Smith;  in  the  progress  of  which 
Thomas  Atweli  became  his  special  bail,  and  surrendered 
him  to  the  SheriiF  of  Prince  William.  At  a  General  Court 
held  ^ri/ 27th,  1786,  he  confessed  judgment  in  custody, 
and  the  Sheriff  was  ordered  to  retain  bias  in  execution 
Fourteen  years  after  this,  viz.  in  1800,  the  suit  now  in  que** 
don  was  brought  in  the  Haymarket  District  Court,  by  Oliver 
Towlesy  executcM*  of  Thomas  TowkSj  who  was  acting  ex» 
ecutor  of  Nicholas  Lewis^  who  was  assignee  of  Butler  Brad^ 
kurn^  assignee  of  Michael  Montgomery^  against  Charles  M^ 
wellf  administrator,  and  Anne  AtwelL^  administratrix  of 
Thomas  Atweli,  deceased* 

The  declaration  made  profert  of  a  certified  copy  of  the 
bond  and  endorsements,  obtained  from  the  files  of  the  Ge* 
neral  Court,  (the  original  not  being  in  the  plaintiff's  power 
or  possession,)  and  set  forth  particularly  the  penal  pert  i 
the  condition;  the  writing  signed  and  sealed  ty  Thomas  A^ 
well;  and  the  several  assignments  endorsed  upon  it  j  stating 
the  same  to  be  assignments  of  the  two  writings  obligatory 
by  endorsement  on  the  paper  containing  both;  by  reason  of 
which  premises,  and  by  force  of  the  act  of  Assembly  in 
that  case  provided,  all  the  rights  that  vested  in  the  said 
Montgomery  accrued  to  the  said  Lewis:  and  the  plsuntiff 
avers  that  the  said  Johnson  Smith,  or  any  representative  ^ 
his,  or  either^  on  his  behalf,  hath  not  paid  the  debt  afore- 
said, or  either  of  the  sums  of  money  before  mentioQed, 
&c.  but  the  same  yet  remains  due  and  unpaid :  nevertheless 
the  said  Atweli^  against  whom  right  of  action  accrued  under 
the  premises^  did  not  pay  the  said  debt,  or  either  of  the  said 
sums  of  money,  &c.  but  hitherto  to  pay  the  same  debt  hioh 
entirely  refused,'^  &c. 


In  the  34<A  Year  of  the  Commenweaith.  Ill 

The  defendant,  Ckarks  AtwcU^  pleaded  ^^  payment  by     ^^^^^^ 
SnAthandno  such  assignwuntsi^  to  which  the  plaintiff  replied   s^^^yrsi^ 
generally.     At  the  trial,  the  plaintiff  offered  in  evidence  a  A^^'lj^tjJ'^'' 
copy  of  the  record  of  the  anit  firtt  above  mentioned;   and  ▼' 

...  Towie*. 

proved  the  execution  of  the  writings  obligatory,  both  by   •».......,.^ 

Smith  and  Aiwelly  and  the  execution  of  the  assignments, 
which  are  ^^  of  the  xvithm  obligationi^^  and  this  was  all  the 
evidence  exhibited  to  th^^Jury;  whereupon,  the  counsel 
for  the  defendant  prayed  the  opinion  of  the  Court  *^  whe* 
ther  the  writing  obligatory,  j^gned  by  the  said  Thomas  At' 
rveJij  deceased,  and  set  forth  in  said  record,  can  properly 
go  in  evidence  to  the  Jury;  or,  in  other  words,  whether  the 
said  obligation  tallies  and  agrees  with  the  count  in  the  de- 
claration ;  and  also,  whether  the  writings  in  the  record,  im- 
porting to  be  assignments,  were  legal  assignments,  and  suffi- 
cient to  support  the  statement  thereof  set  forth  in  the  decla- 
ration :  and  the  Court  gave  it  as  their  opinion  that  the  said 
obligation  taUies  and  agrees  with  the  declaration ;  and  that  the 
said  assignments  were  legal  and  sufficient  to  support  the 
statements  of  the  asugnments  made  in  the  declaration :  to 
which  opinions  the  counsel  for  the  defendant  tendered  a 
lull  of  exceptions,  which  was  accordingly  signed  and  sealed. 
The  Jury  found  the  issues  for  the  plaintiffii,  and  judgment 
was  entered  for  179A  14s»  4kL  ^^  the  debt  in  the  declaration 
mentioned,"  to  be  discharged  by  the  payment  of  89^  I7s. 
2d»  with  interest  thereon  at  five  per  cent,  from  the  1st  of 
September^  1783;  and  the  costs;  ^^  with  interest  thereon  at 
six  per  cent*  from  the  date  of  this  judgment  (which  was 
the  1st  of  November^  1804)  until paidi^  whereupon  the  de- 
fendant appealed. 

Williams^  for  the  appellant.  If  Atxvell  was  bound  at  all, 
it  was  odly  for  89/.  17s*  2d*  and  not  for  the  penalty:  and,  if 
for  the  penalty,  the  judgment  is  erroneous,  because  it  is  to 
be  discharged  by  a  greater  sum  than  the  penalty  itself. 
This  was  either  a  joint  obligation  of  Atwell  and  Smithy  or 
a  collateral  undertaking.     If  it  was  a  joint  obligation,  the 

Vo  L.  I.  z 


178  Supreme  Court  of  Appeak. 

A'RtL>     duit  being  against  JixvdPs  admimstrator,  and  no  avermer^ 

\^^>r>tm/   that  he  survived  Smithy  ihe  Court  will  not  presume  the 

Aiweii's  Ad-  other  obliTOr  dead ;  and  if  he  be  livinfi;*  the  action  sorvived 

sninistrftton  "  ^ 

▼•         against  him.    If  it  was  a  collateral  undertakii%,  the  de* 
_  claration  should  have  demanded  the  89/.  17s.  2d,  only,  and 

not  xht  penalty. 

The  record  from  the  General  Court  should  not  have 
been  received  as  evidence*  It  is  true  that,  according  to 
the  modem  decisions,  where  a  bbnd  is  lost  or  destroy edy  the 
plaintiff  may  declare  on  a  cop^  but  that  was  not  the  case 
(a)  I  Bev.  here.  So,  under  the  late  law  concerning  District  Court8,(a) 
».24.'  ^  '  the  copy  in  this  case  might  have  been  received:  but  that 
act  can  only  apply  to  cases  arising  since  it  was  passed*  Be- 
sides, AtwelFs  obligation  was  no  part  of  the  record  in  the 
General  Court;  the  suit  there  having  been  brought  on  the 
bond  of  Smith  alone. 

BottSy  for  the  appellee.  There  is  really  but  one  point  in 
this  cause ;  and  that  is  whether  this  appears  judidally  to 
the  Court  to  have  been  a  joint  bond,  on  which  the  right  of 
action  survived  against  Atxuell.  As  the  defendant  did  not 
plead  that  the  other  obligor  was  alive,  the  Court  will  not  in- 
tend it.  The  declaration  makes  out  a  strong  implication 
that  the  defendant's  intestate  survived  Smith.  It  is  cer- 
tainly defective,  but  only  states  the  case  defectively^  and 

(6)    Ruahton  does  not  State  a  defective  case.(A)     But,  if  the  declaration 

JDott^,  679.  ivas  bad,  the  defendant  should  have  demurred,  or  moved  in 
arrest  of  judgment.  He  could  not,  upon  the  trial,  object 
to  the  evidence,  merely  on  the  ground  of  its  insufficiency  to 
maintain  the  action;  since  it  agreed [n'ecisely  with  the  dct^ 

tr)    Cmting-  claration.(c) 

#^n,  3  Call,  The  obligors  bind  themselves  as- completely  as  lanj^iM^L 
can  express.  The  security  agrees  to  join  in  the  above  ob- 
ligation. This  makes  the  bond  joint  to  all  intents  and  pur- 
poses.    The  declaration  described  it  exactly  as  it  was. 

As  to  the  objection  arising  from  the  circumstance  that 
the  principal  and  interest  amount  to  a  greater  sum  than 
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the  pemdty ;  the  judgment  is  always  for  the  penalty,  to  be     ^,'g^J^ 
diachtfged  by  the  principal  and  interest*     If  that  exceeds    \i^%<>^ 
die  penaky,  th^  defendant  has  his  choice,  and  may  satisfy  ^^7^tXto« 
it  by  payin%  the  penalty. 


T. 

Towlet. 


Judge  TucKEB  Suggested  a  difficulty.  The  body  of 
Smith  beiQg  in  execution^  could  another  judgment  be  ob« 
tained  against  AtxveUf 

Botti.    The  doctrine  is,  that  taking  the  body  is  no  satis* 
• /action  f  but  you  may  still  go  on  against  the  other  obligor. 

On  tins  point,  WHUatM  admitted  the  law  to  be  as  stated 
by  Botta. 

* 

Thursday y  Jpril  26.  The  Judges  delivered  their  opi- 
nions* 

Judge  TuoK£R«    On  perusing  the  record  in  th'is  case,  I 
can  discover  no  radical  error  therein,    llie  judgment,  be- 
ing entered  for  interest^  at  six  per  cent,  per  arm.  on  the 
costs  of  the  suit,  at  first  I  thougfit  it  was  erroneous;   but  I 
find  that  die  act  of  1803,(a}  gave  interest  upon  costs  ;^  and  M  s  Hev. 
this  judgment  was  rendered  before  that  act  was  amended  29!  ,.'5^'    '^' 
at  the  next  8ession«(&)    I  have  had  some  doubts,  indeed,  (t,) « j^^v. 
in  what  manner  the  plaintiff  ought  to  have  declared,  upon  ^^^'  ^  ^^* ' 
tUs  uncommon  oUigadon,  which  I  incline  to  think  a  coHa- 
tend,  and  not  a  joint  bond;  and  though,  perhq>s,  upon  a 
demurrer,  the  declaration  mi^t  have  been  considered  as 
fiiulty,  yet,  as  no  exception  was  then  taken  to  it,  I  think 
the  error  in  demanding  the  penalty  (if  it  be  an  error)  is 
cux^  by  the  statute  of  jeofidls.  The  evidence  was,  I  think, 

*  Kote  bj  the  Reporter.  It  has  since  been  deeided*  on  argument^  in  the 
flg»e  of  M^JUa  t.  Brawn,  Jlpril  Sd»  1S11»  that  interest  on  eosU  eould  not 
properlj  be  allowed,  under  the  abore-mentioned  aet  of  1803.  In  this  ease, 
the  point  was  not  made  la  i^giiineBt»  and  appears  to  hare  been  noiioed  by 
Judge  TucKBR  only. 
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Apbii.,      unexceptioinride,  and  very  properiy  admittecL     Upon  liie 
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whole,  I  think  the  judgment  ought  to  be  affinnedf  ^Mmmii^ 

tweii's  Ad-  a  skHfiil  pleader  might  perhaps  have  puzzled  die  plaintiff '« 

V.  counsel,  and  the  Court,  by  a  judicious  and  well-timed  4e* 

-  fence.     I  believe  and  hope  the  justice  of  the  case  has  been 


obtained;  and,  thinking  so,  I  am  UBwiHing  to  rei^erse  a 
judgment  when  I  cannot  satisfactorily  point  out  ki  error. 

Judge  Roane.      The   bond  stated  in  the  declaration, 
was  undoubtedly  the  bond  of  Akwell;  and  thaty  as  weB  in 
relation  to  the  penal  part  thereof,  as  the  conditioB*   Stronger  • 
words  could  not  have   been  used  by  lum  to  testify  his 
willbgness  to  be  bound  thereby,  and  the  writing  oon 
taining  the  same    is  sealed  and  delivered  by  \Am.      A 
contrary  decision  would  go  the  full  length,  therefore,  of 
afirming  that  an  obligor  cannot  adopt,  by  reference,  (by 
any  words  whatsoever,)  a  previous  obligation,  as  his  obli- 
gation, and  become  a  party  thereto;  a  position  which  is  en- 
tirely interdicted  by  the  rules  of  law,  which  regard  sub- 
stance, rather  than  the  forms  used,  in  relation  to  this  sub- 
ject.    But,  although  this  was  the  bond  of  Ahveit^  it  was  kfi 
joint  bond  merely.    The  expression  is,  ^  i  agree  to  Join  in 
the  above  obligation,  and  to  be  the  security  of  y.  «(•,*  which  , 
expression  is  abundaudy  satisfied  by  considering  it  as  a 
Joint  bond)  and  there  is  nothing  thereiato  import  that  a  «^ 
(c)  2  ffash.  ^eral  one  was  intended  In  the  case  of  Oarriwn  v»  FeiUj^e^ 
^^^  it  is  said  by  one  of  the  Judges,  that  there  may  be  good 

reasons  witii  an  obBgor  to  prefer  a  joint  bond  to  a  joint 
and  several  one ;  such,  f6r  exampk,  as  tiiose  resulting  from 
tile  doctrine  of  survivorship.  In  5  Bac*  164.  k  is  said  that 
if  three  bind  themselves  in  a  bond  ^^  cor^unctim^  et  fuem* 
liiet  eonm^  it  is  yet  only  a  Joint  bond,  by  reason  of  the 
word  ^^conjunctim/^  and  that  the  word  *•  quemUbef^  cannot 
make  it  several;  it  being  inserted  only  to  shew  more 
strongly  that  they  should  all  be  bound,  but  not  that  they 
shoidd  be  $e9eraUy  bound.  Tl^e  ewe  is  infinitely  stronger 
than  the  case  at  bar,  in  which  there  are  no  words  whatever 
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kraw^g  or  seeouiiff  to  import,  that,  the  bond  ebould  be     Avbil, 
,  "^  isia 


Being  a  joint  bond,  therefore,  and  made  in  the  year  "^^SSumtow^ 
ifBB^  it  is  of  the  rtry  substaiice  and  giit  of  the  action,  ▼• 

whbik  one  obligor  or  his  repreacntativcs  is  suedf  to  aver  in  •-.— — 
die  dedaralion  that  that  obligor  survived  his  companion; 
for,  if  they  are  both  alive,  the  action  must  be  against  both; 
and,  if  his  companion  survived  him,  the  action  against 
his  representatives  is  gone  for  ever.  I  do  not  require  any 
particular  technical  form  of  words  in  the  declaration  to 
clKtrge  this,  but  the  fact  must  be  substantially  stated :  it 
oaanot  be  dispensed  with,  under  the  decisions  of  this  Court, 
which  are  too  numerous  and  too  well  known  to  the  bar 
to  be  particularly  oaientioned*  Let  us  see  whether  any 
thing  ILke  a  positive  averment  is  contained  in  the  dedara* 
uon  before  us.  There  is  an  averment  **  that  neither  the 
said  y.  S.  or  any  representative  of  his*^  has  paid  the  debt. 
This,  at  most,  only  charges,  by  implication,  that  J*  S.  was 
dead  and  had  a  representative:  it  does  not,  however,  come 
up  to  the  point  of  stating  that  he  died  in  the  Itfe^time  of 
Mv^elL  It  therefore  avers  nothing,  to  give  the  action 
against  AtwelVz  representatives.  Again,  it  is  stated  in  the 
breach,  that  the  said  ^'  Ahvell^  against  whom  right  of  action 
accrued  under  the  premisesy^  did  not  pay:  but  this  again 
does  not  come  up  to  the  desideratum :  it  not  only  states  an 
inference  in  iaw^  instead  of  the  averment  of  the  necessary 
fact;  but  that  inference  may  have  arisen  in  the  mind  of  the 
drawer  of  the  declaration,  from  a  misapprehension  of  the 
purport  of  the  bond ;  in  consequence  (perhaps)  of  his  erro- 
neously taking  it  to  be  a  several  bond,  as  well  as  a  joint  one. 
It  is  not  the  province  of  a  pl^tiiF  to  state  merely  the  infe- 
rences of  law  in  his  declaration,  but  those  ^oc^^  also  on  which 
they  are  founded,  and  which  form  the  foundation  of  his  claim. 
This  declaration  then  is  radically  defective   in  substance ; 
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April,     and  I  regret  to  say  that  the  judgment  of  die  IXstrict 


i8ia 

Atwelft   Ad' 
ministrkton 

T. 


Court  must,  on  this  gromid,  be  reversed*^ 


Judge  Fleming  entertained  doubts  whether  the' judg« 

'^*^^'^''      ment  was  right  or  wrong;  but  sud  it  was  always  a  rule 

with  him  in  such  cases  to  affirm  it.  He  dierefore  concurred 

with  Judge  Tucker;  and,  by  a  majority  of  the  Court,  die 

judgment  was  aflbmed. 

*  After  thb  eaie  wai  decided,  Jadge  Roavb  lUted,  as  a  eiroumttanoe 
ikewingtbeimpoitanoeorthereqointeaTernieiitiii  the  declaration,  that  ia 
the  ease  of  AtweWt  AMvt  ▼.  JHiltoth  deeided  io  Uiit  Court  (vide  iH,U  M, 
S5S,)  upon  a  oorenant  io  which  the  tame  partie$  above  named  {AtweU  and 
Smith)  were  joined,  it  was  stated,  hy  way  of  implication^  in  the  deolarationy 
th«t  Smith  surrived  Atwell  /  whereas,  in  Uie  present  case,  It  is  said  to  be  im- 
plied from  the  statement  made  in  this  declaration,  that  Attfell  sunriTed  Swi^! 
and  that  he  betievedf  judgment  was  rendered  in  that  ease  aoeordbgly  ! 
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April, 

1810. 

Dilliard  agawst  Tomlinson  and  others; 
And  Wyatt,  Administrator  of  Curtis,  against  Muse 
^        and  Wife  and  Kemp. 

•  THESE  two  causes  were  argued  together,  on  the  main  i.  it  w  now 
subject  of  coBtroversy;  (viz.  whether  the  decision  of  this  Se  moiAerof 
Court  in  Tomlinson  v.  DUliard,  3  CaU,  12a  should  be  dkd"Sj?^u^ 
reconsidered,  and  confirmed  or  rescmded;)  though  several  ^'J^oito^! 
odier  distinct  points  occurred  in  each  case.  IP^*   C^^«5 

'^  the  sutpended 

The  cause  of  Tomlinson  v.  Dilliard  having  been  "  re-  •<*»  ®' J'^ 

*  took     effect,) 

manded  to  the  High  Court  of  Chancery,  for  accounts  to  be  and  the  ssd  of 
taken,  and  further  proceedings  to  be  had  therein,  according  (when  the  act 
to  the  principles  of  that  decision,**  was,  in    conformity  to  thc^dUtrfbu- 

tion  of  anbe- 
oaeathed  penooal  estate,"  was  passed,)  or  aoT  of  her  issoe,  br  a  person  other  than  the 
father^  was  not  entitled  to  any  part  of  sneh  infant's  ^«0na/ estate  derived  immetMatety  firoui 
the  father, 

3.  Bat  the  law  was  othd^wise  relative  to  the  property  of  an  infant  who  died  intestate^ 
between  the  1st  o(  January,  17S7,  (when  the  act«ot  1785  took  eflfect,)  and  the  Istof  October^ 
1793;  the  distribation  daring  that  interval  being  regulated  by  the  acts  of  1785,  e.  61.  and 
O.00. 

3.  Neither  was  the  mother,  or  her  issae,  as  above  mentioned,  excluded,  where  the  pro- 
perty was  derived,  not  immediately,  but  by  intervening  mccettion,  from  the  father. 

4.  An  ezeeator  or  administrator,  hiring  slaves  belonging  to  the  esUte  of  his  testator  or 
intestate,  oaght  not  to  be  charged  with  interest  on  suoh  hire  from  the  day  it  became  dae; 
(no  proof  appouring  that  it  was  then  collected,  or  that  interestyrom  that  day  was  receiveil 
open  it;)  but  a  reasonable  time,  to  collect  and  apply  the  money,  should  be  allowed  before 
the  eommencem^t  of  interest 

5.  In  sach  case,  no  intereot  ooght  to  be  charged  where  the  right  to  the  slaves  was  in  dis- 
Mrte,  and  it  wasdoabtful  to  whom  the  money,  when  collected,  should  be  paid;  no  proof  appear- 
ing that  the  executor  or  administrator  received  any  interest,  or  made  any  profit. 

6.  Prior  to  the  1st  of  •Hoy,  1804^  (when  the  act  *'  concerning  the  proceedings  in  the  Courts 
of  Chancery,  and  4iir  other  purposes,"  took  effect,  see  8  Hev^  Code,  p.SO.)  the  Courts  of  Cltnsi- 
«erT,  on  debts  net  bearing  intereot  in  terms,  could  not  grant  interest  subsequent  to  the  date 
of  Uie  deeree.    «*«  See  Deane  y.  Scriba,  S  Call,  4l  5. 

7.  The  profitodtihe  estate  of  an  infant  dying  intestate,  (including  the  t/)€n;ate  of  slaves,) 
fteeming  to  such  infant  in  his  or  her  life-time,  bat  not  iipplied  to  bis  or  her  use,  or  other- 
Nrise  lawfully  disposed  of,  ought  to  go  to  the  person,  or  pprsous,  inheriting  such  estate 
general^. 
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April,  the  act  of  assembly,  sent  to  the  Superior  Court  of  Chancery- 
for  the  District  of  Whlliaxnsburgh;  which  Court  thereupon 
decreed  ^*  that  the  defendant  George  DiUiard  deliver  to  the 
plaintiffs  all  the  slaves  of  Benjamin  Edloe  Tomlnwrn^  die 
infant  intestate^  which  came  to  him  fit>m  Benjamin  Tcmu 
^^f'**^  Unson  his  father,  and  account  for  their  profits;  that  he  also 
— «— —  account  with  the  plaintiffs  for  the  other  personal  est^le 
which  came  to  the  said  intestate  in  the  same  manner,  and 
pay  what  shall  be  due  thereon;  which  several  accounts  were 
directed  to  be  taken  by  a  commissioner,  who  reported  a 
balance  due  from  the  defendant  on  the  1st  of  January^ 
1802,  of  210/.  Ss.  6d.  consisting  of  195/.  4^.  Sd.  principal, 
(being  all  (except  4/.  2«.  2dJ)  for  the  hire  of  slaves,)  tod 
15/.  U.  Id*  interest;  as  per  statement  annexed,  in  which 
the  interest  was  charged,  on  the  sums  whtdi  annually 
became  due,yr^m  the  1st  day  of  July  in  each  year* 

The  defendant  excepted  to  the  report  for  the  foUowing 
reasons : 

1.  ^^  That  the  hires  of  the  several  sleeves  are  extended  at 
too  high  a  price,  the  said  slaves  being  by  no  means  worth 
so  much ; 

2.  ^^  That  interest  is  charged  on  the  amount  of  the  hire 
of  the  slaves;  which  ought  not  to  be;  for  the  hire  of  slaved, 
and  the  rent  of  lands,  is  alwst3rs  given  in  lieu  of  in- 
terest; 

3.  ^^  That  the  defendant  is  not  allowed  a  sufficient  sum 
for  maintenance  of  the  slaves ;  the  maintenance  of  which 
forms  an  item  of  credit  in  the  ssud  repoft. 

The  Chancellor,  on  the  26di  of  July^  1803,  disallowed 
the  exceptions,  and,  confirming  the  report,  decreed  that  the 
defendant  pay  unto  the  plaintiffs  the  sum  of  210^  Ss.  6d. 
with  interest  on  195/.  4«.  Sd*  part  thereof,  at  the  rate  of  6 
per  centum  per  annum;  from  the  first  day  erf  yamtary^  1802» 
*^  till  paid/^  and  their  costs  in  the  Courts  of  Appeals  |aad 
Chancery:  to  which  decree,  on  the  petition  of  the  defend*!* 
ant,  a  writ  ot  supersedeas  was  awarded  by  this  Court. 
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In  the  case  of  Wyatt^  Administrator  of  Curtisy  the  bill     Afbil» 

{origioally  filed  in  the  late  High  Court  of  Chancery,  on    w^'->^^ 

behalf  oi Charles  Curtis^  of  the  County  of  Middlesex^  and  his      l>»"»ard 

infant  daughter  EHzabeth^  against  Peter  Kemp^  executor,   Tomiinton. 

•         Wystt  ^"' 

and    Harriet  Murray^  only  surviving  child  of   William         v. 

Murray^  stated,  that,  about  the  beginning  of  the  year       wife" 

1787,  the  said  William  Murray  died,  leaving  a  widoiv,    

Mrs.  Anne  Murrayy  and  three  daughters,  Mary  ArniSj 
Harriet^  and  Fanny:  that  he  left  a  will,  whereby  he  dispo- 
sed of  his  lands,  slaves  and  personal  estate  among  his  said 
three  daughters;  that  the  widow,  in  due  form  of  law,  re- 
nounced all  benefit  from  the  said  will,  and,  some  time  after, 
married  the  plaintiff  Charles  Curtis^  by  whom  she  had  three 
children,  Christopher  and  Joanna  Curtis^  and  the  plaintiff 
JS/izabeth;  that,  in  March  1793,  Mary  Anne  Murray^  one 
of  the  daughters,  died  under  age^  unmarried^  and  intestate^ 
leaving  next  of  kin  her  mother  and  two  sisters  aforesaid, 
and  her  half  brother  and  half  sister  Christopher  and  Joan^ 
sttf/ that  the  said  Joanna  Curtis  died  in  JtJy  following; 
that  the  plaintiff  Elizabeth  was  bom  some  time  before  the 
month  of  Aprilj  1795,  at  which  time  the  said  Fanny  Mur* 
ray  died,  an  infant^  unmarried  and  intestate;  that,  in  the 
same  month,  and  after  the  death  of  the  said  Fanny ^  Chris-' 
iopher  Curtis. ^\td)  and  that  Anne^  the  wife  of  the  plaintiff 
Charles^  died  in  August  following. 

The  plainUffs  contended  that,  on  the  death  of  SHary 
Anne  Murray^  Charles  Curtis^  in  right  of  his  wife  became 
entiled  to  l-4th  of  the  slaves  and  other  personal  property 
.of  the  said  Mary  Anne;  that  another  one  fourth  vested  in 
Fanny  Murray  ;\!tizx,  Harriet  Murray  became  also  entided 
to  one  fovirth;  and  the  remsuningone  fourth  vested  in  Christ 
topher  and  Joanna  Curtis^  in  equal  shares;  that,  on  the 
death  of  Joanna^  her  share  vested  in  her  father;  that,  on 
.the  d^ath  of  Fanny  Murray^  one  third  of  her  slaves  and 
personal -estate  vested  in  Charles  Curtis^  in  right  of  hi$ 
wife ;  one  third  in  Harriet  Murray;  and  the  remaining  one 
Vol.  f,  \^ 
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Afrii,,  third  in  the  plaintiff  EUztActh  and  Christopher  her  brodier, 

x^^sA^  in  equal  moieties;  and  that,  cfn  the  death  of  Christopher^ 

DiiUard  his  share  both  of  the  estate  of  Mary  Anne  and   Harrin 

Tomiinton.  vested  also  in  his  father*     They  sobmitted  their  case  to  the 

Wyatt 

V.  Court,  and  prayed  a  decree  according  to  their  rights. 

VTi^         The  defendants,  by  their  several  answers,  admitted  the 
-  truth  of  the  allegations  in  the  bill;    whereup6n  the  ChaA* 

cellor  decreed^  that,  as  to  the  real  estate,  the  bill  be  dismiss 
ed;  but,  as  to  iht  personal^  that  the  defendant  PHer  Kemp 
do  render  an  account  of  his  administration  before  Com*  « 
missioncrs,  and  deliver  and  pay  to  the  plaintiff,  Qiorles  Cur- 
tie  J  one  half  of  the  slaves  and  other  personal  estate  of 
Mary  Anne  Murray ^  and  four  equal  seventh  parts  of  the 
slaves  and  other  personal  estate  of  Fanny  Mirr4ty;  and  to 
the  plaintiff  EBzabeth  Curtis^  one  equal  seventh  part  of  the 
said  slaves  and  other  personal  estate  of  the  said  Fanny 
Murray. 

The  decisfon  of  the  Court  of  Appeals  in  the  tase  ol" 
Tomlinson  v.  Dilliard  having  tdken  place  subsequ^djr  t6 
this  decree,  Thomas  Mme^  and  Harriet  his  wife  (fbnnerly 
Harriet  Murray)  and  Peter  Kefnp  preferred  a  Mtt  of  re- 
view; being  advised  ttaiet  t^e  oh-iginal  bill  ought  to  havb 
been  entirely  dismissed,  ^^  because,  according  to  d^e  sta« 
tute  of  distributions,  the  mother  of  the  said  Mary  Jbtfnr 
and  Fanny  (who  died  infants  and  unmarried)  and  Che  tfuU 
dren  of  their  said  mother  by  a  second  husband,  Were  ex- 
pressly excluded  from  any  diare  of  the  prop)my  which 
they  derived  from  their  father i^^  to  #hich  tttl  of  review 
the  defendants  demurred,  and  the  plaintiffs  joined  in  de- 
taurrcr.  The  Chancellor,  on  argument,  overruling  flu^  dc* 
murrer,  reversed  his  former  decree  in  toto.  waA'JmmtAid. 
the  original  bill  with  costs ;  whereupon  an  appeal  was  taken, 
by  Charles  Curtis  and  Elizabeth  Curtis;  which  iifterWaidk 
abated  by  the  death  of  the  former,  and  was  revived  in  tht 
ftame  of  Feter  Wyatt y  his  administrator* 

George  K*  Taylor^  Wickham  and  JRandolph^  for  the  ap* 
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pcUantSy  cootended  that  the  opinion  of  this  Court,  formerly  Avrii^ 

expressed  in  the  case  of  Tomlinson  v»  Dilliardy  was  erro*  v^^v^^ 

fieous,  and  mi^t  yet  be  retracted;  the  decree  of  the  Court  Miiard 

of  Chancery  having  been  interlocutory  only.    The  two  ap-  TomiiDson. 

peals  now  in  question,  and  several  others,  had  been  brought  l^^ 

up  for  the  express  purpose  of  having  the  point  reconsi-  wife!' 

dered;  the  public  mind  being  generally  dissatisfied,  and  the  ■    ■■     "  ^ 
law  not  considered  as  settled  by  a  sbgle  decision,  concern- 
ing the  propriety  of  which  so  great  a  diversity  of  opinion 
cnsted. 

Hay^Nkkobtty  Warden  and  CaUy  for  the  appellees,  contro- 
verted these  posidons;  insisting  that  this  subject,  having 
been  decidedy  ought  not  again  to  be  discussed;  and  if  dis- 
cussed,  oug;ht  to  be  decided  precisely  as  before. 

The  argument  on  both  sides  was  supported  with  great 
seal  and  ability,  during  the  9th,  10th,  11th,  Idth  and  14th 
daya  of  Marchy  1809;  but  a  small  part  only  can  be  compre- 
hended within  the  limits  of  this  work, 

I.  In  suppdrt  of  the  first  point,  (viz.  that  this  Court 
Imd  erred  in  the  case  of  TomRnson  v.  DlUiardy)  it  was  said 
that  the  intention  of  the  legislature  in  the  2rth  section  of 
the  act  of  distributions(a)  could  not  have  been  to  adopt,  as  M  \  jr«v. 
to  personal  estate,  the  5tb  and  6th  sections  of  the  act  to  re* 
duce  into  one  the  several  acts  directing  the  course  of  de- 
scents; those  sections  being  provisos^  and  containing  terms 
properly  applicable  to  real  estate  exclusively ;  such  as  the 
words  ^^  purchase  or  descenty^  ^^dotver  and  curtesy  J**  An  in- 
fant cannot  take, personal  estate  hy  purchase  or  descent  from 
£idier  or  mother.  If  the  clause  be  taken  at  all,  it  must  be 
taken  altogether.  If  so,  there  must  be  dower  or  curtesy  in 
the  personal  estate;  which  would  be  absunL 

Suppose  the  words  donation^  ^rantj  last  will  and  testa- 
tnenty  and  intestacy y  substituted  in  their  proper  places  in 
those  provisos,  so  as  to  make  them  apply  to  personal  estate; 
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^p^i^»  dtill  the  effect,  as  to  the  clause  relating  to  property  derived 
from  the  mother^  would  be  nugatory ;  since,  by  the  jnai^ 
riage,  all  the  wife*^  goods  and  chattek  belong  to  the  Au^- 
band* 

In  the  commencement  of  the  2rth  section  afor^^satd,  the 

legislature  was  extending  privileges  to  the  widow  to  which 

.;  ■  ■     '        she  was  not  before  entided;  yet,  by  this  construclioa,  the 

condodbg  part  is  to  deprive  her  of  the  whole,  in  case  of 

the  death  of  her  child. 

Again ;  the  difficulty  of  applying  the  principle  of  prefer* 
ring  the  blood  of  the  first  purchaser  to  the  case  of  chauek 
is  extreme;  since,  in  every  case,  it  would  be  necessary  t» 
asceruin  whether  sheep,  hogs,  or  other  things  of  afluctua- 
ting  and  transitory  nature,  were  derived  from  the  father  or 
mother. 

A  construction  big  with  so  many  difficulties,  inconve- 
niences and  absurdities,  ought  to  be  avoided  if  possiUe,  and 
the  Court  should  be  astute  to  get  rid  of  them.  This  may  be 
(a)  1  Bi  91.  ^^°^  either  by  construing  the  provisos  in  the  act  of  descettCs 
as  applying  to  the  subjea  matter  only;  (which  is  lands;) 
or  by  rejecting  them  as  to  personal  estate^  on  account  oi 
the  absurd  consequences  which  would  otherwise  resolt;(<^ 
or,  thirdly,  by  construing  the  two  acts  (which  both  passed  at 
the  same  session)  as  one  instrument,  and  transposing  the 
sentences  so  as  to  connect  them  properly,  and  make  their 
meaning  consistent  and  rationaL 

With  respect  to  authorities,  Cutchin  v.  Wilkinson^  1  CaU^ 
1.  was  relied  upon  as  in  conflict  with  Tomlinson  v.  Dt/- 
iiardy  and  deciding  substantially  the  same  question.  If  the 
point  was  not  argued  in  that  case,  it  must  have  been  be* 
cause  the  members  of  the  bar  thought  it  too  plain  for  ar- 
gument. 

To  shew  the  power  of  the  Courts  to  correct  the  phra* 
seology  of  laws,  by  restraining,  enlarging,  or  modifyin|; 
general  words  for  the  purpose  of  meeting  the  intention  of 
the  legislature.  Brown  v.  TurberoiUe^  2  Call^  395.  was  cited 
as  a  supog  case ;  also  Martin  v.  Fordy  S  7.  JH.  10^.  Wil^ 


In  the  34rA  Yeat  of  the  Cdmmotmealth.  189 

Uanuv.  Pritchard,4,  T,  S.  3.  and  Rex  v.  Fitt,  3  Burr,     ahil, 

1810 

1338.  Lord  ^an^eST^  observations.  k^'^t^ 

Dilliard 

The  counsel  on  the  other  side  observed  that  all  these  ar*  Tomiinxm. 
goments  relate  to  the  ffolky  of  the  law,  or  what  it  ought  to      ^l^^ 
he;  not  to  the  meaning  of  the  hw,  or  what  it  is.  The  words    ^^^.^1^ 
•f  the  statute  are  certainly  in  favour  of  the  construction  ■  ' 

we  contend  for:  and  quoties  in  verbis  nulla  ambiguHas^  ibi 
nulla  constructio  contra  verba  fienda  est.  On  an  appeal  to 
the  comnon  sense  of  mankind  999  out  of  1000  would  be 
•f  opinion  diat  the  legislature  intended  what  they  said. 

Neither  does  that  construction  lead  to  the  absurd  conse* 
quences  imagined.  Why  should  the  words  curtesy ^  dower ^ 
&c.  be  interpolated  as  to  personal  property,  when  such 
words  are  altogether  unnecessary^  and  would  be  absurd  i 
And,  as  to  the  incongruity  of  extending  and  diminishing* 
die  rights  of  the  widow  in  the  same  section,  there  is  'none: 
her  rights  are  extended  in  one  respect,  and  diminished  in 
another,  so  as 'to  put  them  on  a  reasonable  footing. 

The  want  of  reciprocity  in  the  provisions  of  the  act 
proves  nothing:  for,  in  law  generally y  the  rights  ol^fusband 
and  wife  are  not  reciprocal :  yet  the  Courts  must  obey  the 
law.  Nor  should  the  decision  of  the  question  be  affected 
by  the  difficulty  of  identifying  the  ptx)pcrtyj  since  greater 
•  difficulty  often  occurs  in  cases  of  executory  devises'  of  per- 
sonal estate.  The  tenant  for  life  takes  atid  uses  it  at  plea^^ 
Sjure;  and,  after  his  death,  if  he  lives  a  hundred  years,  the 
identity  must  be  proved. 

II.  As  to  the  second  point;  that  the  opinion  heretofore 
expressed  did  not  preclude  the  Court  from  reconsidering 
the  subject;  the  counsel  for  the^  appellants  admitted  the 
general  rule  that  a  final  decision,  by  any  Court  of  compe* 
tent  jurisdiction  within  the  Commonwealth,  (not  appealed 
iirom  or  reversed,)  is  a  bar  as  to  the  same  point.  This 
principle  is  universal;  and  does  not  apply  to  the  Court  of 
Appeals  only.  On  a  scire  facias  or  action  of  debt  on  a 
judgment,  die  original  judgment  id  not  exaipinable.     So, 
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A7RiL»     when  this  Court  decides  on  a  fwl  decree^  its  decree  is 

\^^>r\^  final:  but  the  case  is  otherwise  where  it  decides  on  an 

iMiiitrd      interlocutory  decree:  in  that  case,  this  Court  stands  in  the 

TomiiBcon.  place  of  the  Chancellor,  and  is  clothed  with  all  his  privi* 

^l^^^      kges*    At  common  law  no  appeal  lies  from  a  judgment  not 

^wTfe^    final:  but  not  so  in  Chancery.    This  Court  is  authoriaeA 

-..».»-»   by  the  act  of  assembly  to  take  cognisance  of  interk>etttor]i 

decrees,  which  the  Chancellor  can  aker  whenever  he  pleases. 

He  has  power  to  revise  them;  why  not  then  this  Courf$ 

Suppose  a  plain  case  of  mistake;  a  receipt  lost,  and  Mfber^ 

wards  found.    The  Chancellor  would  surely  have  a  right 

to  alter  his  interlocutory  decree  according  to  the  document 

so  found.    When  the  Court  of  Appeals  has  decided  on 

an  interlocutory  decree,  the  cause  b  not  ended^  though  it 

goes  off  the- docket  here;  for  either  party,  at  (Measure,  nuqr 

bring  it  here  ag^n.    Though  a  new  appeal  bond  is  given, 

the  whole  record  is  sent  up,  and  the  whole  case  is  before  the 

Coi^rt. 

The  decision,  therefore,  in  Tomlinson  v.  Dilliard^  being 
interlocutory^  does  not  operate  as  a  bar  to  a  different  de» 
cision  at  this  time* 

Neither  is  it  a  binding  precedent    The  Court,  it  is  true, 
ought  not  to  retract  its  decisions,  except  on  sttt:b  grave  and 
weighty  grounds  as  apply  to  this  case*     But  those  decisions 
ought  not  to  be  irrepealable  and  irreversible,  however  er- 
roneous*    This  Court  most  be  conscious  of  not  being 
exempt  from  the  lot  of  humanity;  and  the  country  i^ould 
be  better  satisfied,  if  it  should  pursue  the  course  of  correctr  * 
ing  its  decrees  when  discovered  to  be  certainly  wrong*    In 
ttt^  i  Call,  1.  the  cases  of  Cutchinv.  Wilkimon^{a)  The  CommomtHtabk  v* 
(A)    8  CuU,  £gaumarchais^(b)  Barnet  v*  Darnielle^(c)  and  Murrey  t# 
4^3.  ^   ^°^*  Garrotter  Cgstars  and  Co.(d)  the  decisions  were  reconsider- 
(</)  M  6.       ed  at  subsequent   terms,   and  not  regarded  w  bindif^ 
precedents** 

*  Note.  It  does  ^  appear  from  the  fipartfd  cnea,  but  (rom  t^  Ortkr- 
^fikty  that  thit  otocTYatioA  traa  aorrect^ 
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On  the  other  side  it  was  urged  that,  according  to  thi»  ^/jJJJ*^ 
doctrine,  the  decisions  of  this  Court  woidd  be  perpetually 
fluctuating;  and  great  mischieiii  would  arise  from  die  un* 
ceruinty  of  the  biw.  This  subject  has  been  discussed  be* 
tween  diese  very  parties;  and  Tomlinson  is  now  in  posses- 
sion of  the  property  under  the  desree  of  this  Court* 
Nothing  was  said  in  the  petition  for  the  supersedeas  about  —— — — ' 
iningiag  the  merits  of  the  case  on  the  main  point  into  con- 
troversy again*  The  decision  excited  universal  attention, 
and  was  generally  acquiesced  in*  A  vast  deal  of  property 
nu^t  change  its  owners  if  that  decision  be  now  reversed; 
and,  after  all,  a  future  Court  might  reverse  the  reversing 
decision* 

Case^  may,  indeed,  be  reargued,  during  the  same  term, 
or  afterwards,  before  the  opinion  of  the  Court  hjinalfy  en- 
tered* But  precedents  when  once  established  ^re  obligatory 
opolkthe  Court.  Hie  general  assembly,  by  the  act  ^'  con« 
ceming  the  distribution  of  unbequeathed  personal  estate,** 
peosed  January  2^  180S,(d)  shewed  that  they  considered  f^)  t  JV^ 
die  case  of  ToTfdinsm  v.  DitHard  as  a  bituKng  audiority  as  ^^^*  ***• 
to  past  cates,  and  not  to  be  shaten  but  by  a  le|^lative  act* 
They  therefim  passed  a  prospective  law  to  provide  for 
future  cases  onfy* 

The  Court  shotdd  pause  before  it  establish  a  principle 
4rhidi  woukl  detract  from  the  solemnity  of  its  own  decisions* 
If  the^^tfemen  succeed  in  what  they  contend  for,  the  ques- 
tioiiy  instead  of  being  more  at  rest,  will  be  more  unsetded* 
Tbsre  being  two  opposite  decisions  of  this  tribunal,  who  Is 
to  decide  which  is  to  prevail  i  Would  we  be  precluded 
from  applying  for  a  rehearing  ?  We  should  have  a  better 
Hg^t  than  they  had;  since  the  circumstance  of  two  conflict- 
hig  decimtts  would  be  in  our  favour* 

That  this  was  an  interlocutory  decree  does  not  vary  Ae 
question*  It  is  admitted  that  interlocutory  decrees  iMV 
acted  upon  by  tim  Court  are  always  under  the  cofttnil  of  the 
Chancellor  ui!itil  his  flnal  decree*  But  why  was  an  jtppeal 
allowed  to  this  Court  if  not  tb  settle  the  principle  f    1%  not 
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the  decision  here  on  an  interlocutoiy  decree  equaUy  solemii 
as  on  any  other?     Can  the  Chancellor,  after  Bn.ajfirmanct 
Diiiiard     by  the  Couft  of  Appeals  of  such  a  decree,  alter  it?  -No: 
TomUiiaon.   it  is  obligatory  on  him^t  as  well  as  on  all  other  persons.    A 
Wyatt      contrary  doctrine  would  make  diis  Court  merely  assistant 
'^V?^/*^    to  the  Chancellor,  and  produce  perpetual  litigation.    A  biH 
.,  of  review  for  matter  of  law  would  lie.  to  a  decree  of  this 

Court;  and,  if  refused  by  the  Chancellor,  an  appeal  might 
be  taken,  and  the  whole  matter  gone  over  again.  This 
practice  would  be  intolerably  burthensome.  When  a 
decree  has  been  affirmed,  the  money  paid  and  properly- 
charged,  a  reversal  would  Mve  terrible  effects.  In  this 
case,  the  Court  decided  the  title  to  be  with  Tomlineon :  yet, 
after  all,  it  is  attempted  to  take  it  from  himi  even  though 
he  may  have  sold  the  property. 

So  much  upon  principle:  now  for  authoritiee.  Bampfieli 
Ui)  CoUet't  v.  Pophamy(a)  Lord  Peterborough  v..  Germatn^Q)  Le  Guen 
C(Lt'  ^^^^  ^*  ^o'^^^rneur^Cc)  and  Hartshome^  Rhinelander^  6?  Co.  v. 
Paw.t'cM.281.'  '^^if^^'W  ^^  strong  cases  in  our  .favour.  The  same 
y^c^^^io^'  P^^^^'P^^*  ^*^  decisions  of  the  Supreme  Court  ought  not  to 
(tT)  s  Jtihnt.  be  disturbed,  is  recognised  in  White  v.  Atkimon^^e)  whidi 
554.  was  a  case  of  an  interlocutory  decree.    In  Price  r.  Camp' 

(y )  M^**  '  telli(f)  an  error  of  inserting  current  money,  instead  of 
sterling,  was  overlooked  by  this  Court,  and  afterwards  cor* 
rected  by  the  Chancellor:  on  appeal,  this  Court .  (notwith- 
standing yz/^/rc^  required  the  correction  of  the  error)  said 
the  Chancellor  had  no .  power  to  correct  it ;  the  decree,  of 
this  Court  being  final  and  obligatory  as  faXe.  Tripktt  v. 
(j)  BfS.        JPun/op(g)  was  ^  case  to  the  safne  effect.- .  , 

In  repfyj  the  cases  cited  were  commented  upon,  and  said 
not  to  support  the  doptrine  contended  .  for.     Bampfield  v. 
Popham  shews  that  cases  may  occur  in  which  former  de- 
cisions of  the  Supreme  Court  might  be  changed;  though 
rj)  Cof&r«'«    that  case  was  not  such  a  one.     Wjoadman  v.  WilloughbyJ(a) 

Hip,  p.  7*. 

is  to  the .  same  purport^  .  mrd  Peterborough  v.  Germmn 
does  not;.apply,    Le  Guen  v.  Gouverneur  would  have  htfin 
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decided  by  tbie  Court  as  it  was  in  New^Tork;  but  is  only  a     Avbi 
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decision  upon  tlie  common  point  that  the  Chancellor  had  s^-\f^ 
not  a  right  to  take  up  a  question  which  might  have  been  DiUt«rd 
brought  before  a  Court  of  common  law.  Bartshome^  ^c.  TomUnseo. 
V.  Sieght  was  as  erroneous  a  decision  as  ever  was  made 
and,  moreover,  being  a  common  law  case,  does  not  apply  to  Mmc  antf 
thtM^  which  is  an  equity  case.  White  \.  AiAhuon  only  ■  ■ 
shewa  that  the  Chancellor  cannot  alter  his  interlocutory 
decree  on  the  same  evidence^  after  this  Court  has  affirmed  it* 
And  in  Price  v.  Campbell  the  error  was  acquiesced  in ;  the 
counsel  having  failed  to  except  to  the  report*  l*he  Court, 
therefore,  refused  to  give  relief^  in  obedience  to  the  maxim 
volenti  non  jit  injuria*^ 


€i 


The  following  additional  points  were  made  on  behalf  of 
the  appelhnt  DUliardi  besides  those  stated  in  the  excep- 
tjoDS  to  the  Commisfijoiter's  report. 

1.  That  the  esute  of  the  infant  had  not  been  divided,  but 
that  of  the  fuAkcr  oply.    , 

2*  A  number  of  negro  children  had.  been  bom  in  the 
•state;  some  of  whose  births  must  have  been  after  the 
death  of  the  father:  yet  these  had  been  considered  as  be* 
looglng  to  the  father,  and  derived  to  the  inlant  trom  him. 

^.  So,  also,  the  profits  of  the  real  estate  accruing  after 
the  death  of  the  father,  though  bdonging  to  the  iuiant  in 
his  own  right,  had  been  considered  as  part  of  the  personal 
^esitate  ot  the  father . 

On  the  other  side  it  was  said  that  no  proof  appeared  of 
the  infant's  having  any  property  not  derived  from  his  fa- 
ther; that  the  increase  of  the  negroes  had  been  properly 
disposed  of,  according  to  the  ordinary  rule  of  *^  partus  se* 
quitur  ventrem^'^  and  that  the  profits  regularly  went  to  the 
person  entitled  to  the  estate  generally^. 

The  counsel  for  Wyatt^  Adm^r  of  CurtiSj  v.  JUuse  and 

Wife^  contended  tbat^  even  if  they  were  wrong  on  the 
Vat,  I.  B  h 
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Wife. 
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y  the  Chancellor  had  commiued  an  ^rroi*  ift 
18  first  decree  in  Mo;  for  it  was  dear,  that» 
yrro^  having  died  io  Marchy  1793,  before 
;  took  effect,*  (which  was  on  the  Ist  of  Ot> 
^Y  1793,)  the  distribution  of  her  estate  was  governed 
by  the  acts  of  1785,  c.  60  and  c.  61.;  according  to  which, 
htr  mother  was  not  excluded  from  inheriting  a  share  of 
her  estate,  though  derived  from  her  father;  to  which  share, 
(being  one-fourth  part,)  of  course,  Charles  Curtis^  in  rig^ 
of  his  wife,  became  entitled. 

2.  That  Joanna  Curiia  having  died  in  July^  1795, 
Chttrlea  Curtis^  her  father,  became  entitled,  in  his  own 
right,  to  the  share  of  Alary  Anne  Alurray^s  estate,  which 
had  fallen  to  the  said  Joanna;  being  one«eighth  part;  and, 

3.  On  the  death  of  Christopher  Curtis^  in  1795,  Charles 
Curtis^  in  like  manner,  became  entitled  to  the  said  ChristP- 
fhers:ihAre  being  one-eighth  of  the  sa  id  Mary  Anne^s  eatate ; 
notw  itbstanding  the  act  of  1 792,  which  was  then  in  force,  but 
di'l  not  apply  against  him;  for,  though  the  estate  of  iUttry 
Anne  Murray  came  from  her  father;  and  therefore  Uie  laaoe 
of  her  mother  by  a  second  husband  were  by  that  act  exchi* 
decl  from  inheriting ;  yet  the  inheritance  had  premmuly  fallen 
to  Chrtstopher  Curtta;  smeuI  Charks  Curtis  claimed  under  kifh 
not  under  Mary  Anne  Murray.  .  In  the  case  of  Bhuni  v. 
Gee,  MS*  it  was  settled,  that  an  estate  which  did  not  come 
$/,.  mediately  from  tht  father^  though  it  might  mediaie^^  was 
not  to  be  considered  as  restricted  from  going  to  the  wuh 
ther^  or  her  relations* 

Ch.  rks  Ct^r^f^^  therefore,  upon  the  whole,  was  entitled  to 
one  half  of  ihe  personal  estate  of  Mary  Anne  Murr^nf^dt* 
ceased  i  and,  so  far^  the  first  decree  should  not  have  been^ 
rescinded. 


«z7fe,  2  CaU^  390. 
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Tmsdatf^  May^  1,  1810.     The  Judges  delivered  their 
pinions* 

OilUard 

Jurlge  TtTCKFK  pronoiinced  the  foHowing,  in  the  case  of  Tomiintoii. 
Drlliard  v.  TomUnft^n.     l*his  is  the  very  stme  case  which  / 

was  flecidecl  in  this  Court,  October  term,  1801,  and  is  re-  ^^'ifr"'* 
ported  in  3  CW//,  105.  under  the  title  of  Tomiinson  v.  Dil-  — — — — 
Hard.  In  Ocioher^  1803,  a  petition  of  appeal  was  allowed 
by  this  Court  on  errors  suggested  in  carrying  the  decree 
of  this  Court  into  execution.  In  the  statement  presented 
by  the  appeltant's  counsel  it  is  suggested  that  the  appeal  was 
prayed  for  and  allowed  by  the  Court;  not  only  on  account 
of  the  allf ged  errors  after  the  decree  of  this  Court  was 
rendered,  but  for  the  purpose  of  inducing  this  Court  to  re* 
comtder  the  original  decree^  in  the  appeal^  upon  which  they 
liave  already  decided,  upon  full  argument,  and  mature  coo* 
sideration,  as  appears  by  the  report  above  referrrd  to.  . Aa 
I  had  not  the  honour  of  being  a  member  of  this  Court 
when  the  petition  of  appeal  was  allowed,  I  must  rely  oo 
die  appeilam's  counsel  for  the  correctness  of  this  statement. 

Whether  this  Court  hath  power,  upon  a  second  appeal 
made  in  the  same  cause,  to  reconsider  and  rroerte  its 
former  decision  upon  a  poim  solemnly  debated  at  the  bar, 
«od  with  no  less  solemnity  considered  and  decided  by  a 
JuU  Cotot,  is  a  point  of  great  magnitude  and  importance 
to  the  Commonwealth.  If  it  hath  such  a  power,  (which  I 
stroBgly  indiQe  to  doubt,)  it  ought  not  to  be  exercised  but 
upon  some  very  great  and  important  occasion  o[ general  coi^ 
eem  attd  of  great  magnitude  to  the  parties.  I1ie  number 
ef  appeab  taken  upon  the  same  point  since  ^is  petition  of 
appeid  waa  aUowed^  is  evidence  of  the  inconvenienoe 
which  might  ensue  from  the  indulgence  of  such  a  practice^ 
and  the  great  length  of  time  which  has  been  consumed  in  the  , 
disctissioa  during  the  [uresent  tem,  (nearly  five  days,)  warns 
us  to  beware  of  the  consequences  which  might  ensue  from  - 
a  departure  from  that  principle  which  regards  the  decisioa 
•f  this  Court  as  fimd  mod  conclusive  betweea  the  parties 
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Aprii^     in  the  same  cause,  upon  any  point  wbtch  shall  have  received 

K^^  ^^^   a  full  discussion  at  the  bar,  and  the  mature  consideration  of 

DiUiard      ^j^^  Court.fa)     It  is  unnecessary  to  enlarge  further  upon 

Tomiinsoo.    this  previous  question  in  the  present  case,  because,  after  an 

^^^^       attentive  perusal  and  consideration  of  the  arguments  both 

^Wfc?^    of  the  bar  and  of  die  bench,  in  the  case  of  Tomlin$on  v. 

'   DilHard^  I  am  constrained  to  say,  **that  the  words  of  the 

Overton  and  law  are  too  plain  and  postttve  to  admit  or  doubt  or  coxkr 
s^'^f^M.  struction;''  as  was  said  by  the  Court  in  their  decree  in  that 
^'*  case.     I  shall  therefore  proceed  to  consider  the  errors  alle- 

ged against  the  Chancellor's  decree,  after  the  decree  made 
in  this  Court. 

The  first  exception  to  the  Commissioner's  report  appears 
to  me  to  be  without  foundation.  The  second,  that  interest 
it  charged  upon  the  hire  of  the  slaves,  though  not  very 
important  in  amount^  being  only  15/.  1».  Irf.  is  so  in  princi^^ 
jde.  The  defendant  is  charged  with  interest  from  the  very 
day  die  negroes'  hire  became  due;  whether  it  were  received 
by  him  or  not.  Thb  cannot  be  right:  for  it  presupposes  a  fact 
which  seldom  or  never  happens  in  this  country  ;  that  a  debt 
is  always  punctually  paid  the  very  day  it  falls  due.  But, 
admit  it  were  received  on  the  day  it  became  due;  is 
an  administrator  chargeable  with  money  received  even 
upon  a  bond  or  mortgage,  if  there  be  no  person  authorized 
to  receive  it  from  him  f  Suppose  a  creditor  out  of  the 
state,  without  any  known  attorney  or  agent  within  it;  is  the. 
administrator  chargeable  with  interest  on  the  money  in  his 
hands  which  he  has  no  means  of  paying  away  i  Suppose, 
also,  that  the  distributees  are  infants  who  have  no  guardian 
assigned  them;  is  the  administrator  to  pay  interest  until 
they  have  a  guardian,  or  come  of  age^  Suppose,  as  in  the 
present  case,  he  knows  not  to  whom  he  is  by  law  bound  to 
make  payment ;  shall  be  be  charged  with  interest,  until  the 
question  shall  be  decided,  by  this  tribunal?  Lord  Ch. 
Loughborough^  in  the  case  of  Creuze  v.  HurUer^  says,  "I 
always  understood  the  constant  course  of  the  Court  was, 
that  debts  carrying  interest  had  interest  computed  by  the 
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report  to  the  time  of  actuai  payment;   but  simple  contract     ^,"J^» 
dtbt9^  aotcaicrying  interest  had  no  interest,  computed  by  the 
Master."  He  then  asks,  ^*  Does  any  one  remember  an  in- 
atance  of  the  Master^s  computing  interest  on  such  debts  as, 
on  his  report,  do  not  carry  interest  V^(a)  What  is  the  hire  of         v. 
a  slave  but  a  shnpie  contract  debt  arising  from  the  labour  of      wjfe. 


Dillurtl 

V. 

Tomlinaoi. 


the  slave?  If  so,  is  it  not  within  the  rule  thus  emphatically  \ 

recognised,  as  the  constant  course  of  the  Court  of  Chancery  les,  lel'^  "' 
in  England  J  from  which  we  have  borrowed  almost  all  our 
ideas  and  rules  of  equity  \  I  am,  therefore,  of  opinion,  that 
there  b  error  in  so  much  of  the  Chancellor's  decree  as  al- 
lows this  charge  of  15/.  !.»•  Id*  ibr  intereat  on  the  negroes' 
hire ;  and  a  still  further  error  in  allowing  the  interest  on 
195/.  4$.  Sd.  the  amount  of  the  slave  hire  received  by  the 
administrator  beyond  the  date  of  the  decree ;  as  was  deci* 
ded  in  the  case  of  Brewer  v.  J/astiej(fi)  and  Deans  v.  WsCaii,^ 
Scriba,(c)  W«^c«fl..  / 

The  next  question  is,  in  what  manner  this  195/.  4»#  Sd, 
arising  in  part  from  the  hire  of  negroes,  and,  in  part,  per- 
haps, from  the  renu  of  lands,  is  to  be  distributed.  In  the 
case  of  Blount  and  Wife  v.  Gee^  decided  in  this  Court,  No* 
vembcTy  1,  1805,(£f)  it  was  determined  that  Mrs.  Gee^  the  (<0M§- 
mother  of  Sarah  Jonea^  was  entitled  to  inherit  lands  from 
that  daughter  who  died  an  infant,  which  she  had  derived 
^om  her  brother  John  Norfeet^  to  whom  the  same  were 
devised  by  his  fether,  who  was  also  the  father  of  Sarah 
Jonei.  In  that  case,  however,  John  Norfeet  had  attained 
hia  age  of  twenty-one  years  :  but  I  was  of  opinion,  and 
understood  the  rest  of  the  Judges  who  sat  in  the  cause, 
u>  Cf»car  with  me  in  that  opinion,  that  the  mother  might 
have  inherited  these  lands  although  John  Norjteet  had  not 
attained  his  age  of  twenty-one  years;  for  that  the  descent 
from  the  father  to  the  daughter  was  not  immediate^  but  bro- 
ken :  and  hherefiore  not  within  the  exceptions  contained  in 
the  fifth  and  sixth  sections  of  the  law  of  descents.  I  in- 
cline to  adopt  the  same  construction  with  respect  to  rents, 
ttemea  and  profits,  either  ef  land  or  slaves,  and  even  of 
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personal  estate  genercdhf^  where  the  same  can  be  clearfy 
ascertained  and  identified  as  such.  Otherwise,  they  must 
go  with  the  principal  subject,  whatever  it  be.  ^  Upon  these 
grounds,  I  think  this  money  should  be  distributed  according 
to  the  fourth  section  of  the  law  of  descents.^  and  not  accord- 
ing to  the  fifth,  as  the  property  immtdiatcly  derived  from  the 
father  must,  according  to  the  act  of  1792.  But  as  this  point 
seems  already  decided  in  this  case  when  it  was  formerly  be- 
fore this  Court;  and,  as  there  may  be  a  difference  of  opi* 
nion  upon  it ;  I  shall,  on  the  present  occasion,  press  it  no 
further,  but  submit  to  the  opinion  of  a  majority  of  the 
Court. 

Upon  the  whole,  I  conceive  the  Chancellor's  decree 
ought  to  be  affirmed,  except  as  to  the  charge  of  interest  on 
the  hire  of  the  negroes  as  before  mentioned. 


Judge  Roane  delivered  the  following  opinion  as  appli- 
cable to  the  two  cases  of  DtiUard  v.  Tomlinsori^  and  Curtis 
V.  Mitse* 

1  he  general  question  occurring  in  both  these  cases  is, 
whether  r  the  exceptions  contained  in  the  5th  and  6tfa  clauses 
of  the  act  of  descents,  in  relation  to  infant  intestates,  ex- 
tend to  personal  estate  as  well  as  real.  In  the  case  of  DiU 
Uardr*  Tomlinson^  a  further  question  conditionally  presents 
itself;  namely,  whether,  in  the  event  that  the  act  dbe^  not^ 
in  the  opinion  of  the  Court,  extend  to  personal  estate,  the 
Court  has  power  to  correct  the  decide  formerly  rendered  in 
timt  case,  as  well  as  to  render  decrees,  in  other  cases,  pur- 
suant to  such  construction  of  the  act.  This  question  be- 
comes unnecessary  to  be  decided,  (as  I  understand^)  in  con- 
sequence of  the  opinion  of  the  majority  of  the  Court  upon 
the  principsd  question;  and  therefore  I  shall  not  enter  upon 
it:  the  rather,  because  the  question  may  rarely,  if  ever,  be 
expected  to  otcur  in  future. 

In  giving  my  opinion  upon  the  general  question  aforesaid, 
I  shall  consider  it  as  if  it  were  an  entirely  new  question; 
as  if  it  had  never  before  been  acted  upon  or  discussed  by 
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this  Court*     In  doing  so,  I  am  warranted  by  the  decision      ^J^^^* 
of  this  Court  at  a  t'ormer  term ;  by  which  it  was  resovtd^ 
that  that  question  should  be  recorunder^d^  and  an  argument 
upon  It  was  directed  by  the  Court,  and  has  been  L*ccordingly    ToroiinwD. 
had^  at  grtat  itngth*     In  coming  to  this  decision  in  favour  v. 

of  a  reconsideration,  t))e  Court  was  justified  by  innumerar  ^  wife, 
ble  precedents  in  this  Court;  in  which  the  Court  has  aJ-  — — — 
xnitted  its  own  fallibility,  and  corrected  its  former  errors. 
I  will  mention,  in  particular,  the  cases  of  Bedinger  v.  The 
CommonrveaIth,(a)  in  which  this  Court  disclaimed  a  juris-  («) «  CaU, 
diction  which  it  had  exercised  in  many  former  instances, 
two  of  which  had  also  gotten  into  print,*  (a  circumsunce 
which,  with  upright  Judges,  certainly  can  make  no  differ* 
CDce^)  and  in  which  the  Judges  had  also  delivered  seriatim 
opinions.  Great  as  my  respect  is  for  this  Court,  I  do  not 
believe  that  it  cannot  err:  nor  can  I  believe  that  its  deci- 
ittotis,  if  recent  and  erroneous,  ought  not  to  be  corrected. 
I  have  the  authority  of  Judge  Pendleton,  in  die  case  of 
Joliife  V.  Hite^(i)  for  saying  that  they  ought.  Consider'u^  IS^  ^* 
that  the  former  judgment  of  this  Court,  in  favour  of  a 
new  argument  of  the  question,  is  as  obligatory  upon  us  as 
the  prior  decision  itself,  which  is  the  object  of  reconsidera* 
tioo;  and  that  it  has  always  been  understood  by  the  for,  and 
the  pardes  concerned,  that  that  question  was  to  be  reconn* 
dered  by  the  Court ;  I  cannot  but  express  my  surprise^  that 
the  Judge  who  has  gone  before  me,  seems  to  have  shrunk 
from  the  discussion  thereof,  and  reposed  himself  tipon  the 
eanctity  of  the  former  decision.  I  will  go  farther,  and 
say,  that  soch  reconsideration  is  not  only  proper,  on  ge« 
sieral  priociples,  in  relation  to  the  decisions  of  all  fallible 
tribunals,  but  is  peculiarly  so,  in  relation  to  the  particular 
decision  now  before  us.  That  decision  was  a  single  and  a 
recent  decision :  the  appeal  which  seems  to  have  been  ten* 
dered  to  the  Legislature  upon  it,  by  Judge  Pxndleton,  (3 

*  ndaJ^emUw,  The  CmmsmweaUh^  S  Wash.  SS.  and /«»#«▼.  llns  C9m. 
msKoeoUlh  1  C«^  555. 
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April,      Cdll^  119.)  had  been  immediately  acted  upon  by  thit  body^ 

s^^-v-s^    and  the  decisioD  of  the  Court  was  reveraed^  (if  I  may  m 

Diiiiai-d      express  myself,)  by  a  dedaratory  act  of  the   Legislature: 

Yomiinson.    and  a  rehearing  of  the  question  had  shortly  thereafter  beea 

v!"       granted  *by  thttt  Court.     Under  these  circumstances,  (to  say 

^vvitr"*    nothing  of  the  prohahk  state  of  the  opinion  of  the  har^  and 

■    the  public^  the  decision  had  not  been  considered  by  our 

citizens  as  final  and  irrevocable,  nor  had  ripened  into  a  rule 

of  property.     Few  or  none  of  the  consequences,  therefore^ 

resulting  from  overturning  the  settled  rules  of  property, 

can  be  expected  to  arise,  in  any  event,  in  this  case.  ' 

In  giving  my  opmion  at  present,  I  beg  leave  to  have  re* 

ference  to,  and  to  adopt,  as  part  of  this  opinion,  the  one  I 

formerly  gave  in  this  case.  (3  Ckilly  109.)  That  op'uuon  cod<- 

tains  an  imperfect,  irregular,  and  rajnd  view  of  my  ideas  of 

the  question,  at  that  time:  I  shall  now  subjoin  a  few  further 

observations  upon  it;  but  cannot  omit  declaring,  that  the 

ideas  I  submitted  on  that  occasion,  have,  on  long  and  nui- 

ture  deliberation  and   reflection,  been  rhetted  upon  my 

judgment,  which,  consequently,  remams  enurdy  unchan- 

ged. 

I  begin  by  saying,  that  the  position  that  a  preceding  law 
<^  statute  is  lo  be  considered  as  unchanged  by  a  new  sta- 
tute, until  such  change  be  clearly  shewn  to  be  operated 
thereby,  emphaticall)  exists  in  relation  to  a  Legislature  of 
revision.  Ihe  Legislature  of  179S  was  a  Legislature  of 
revision,  in  relation  to  ihe  general  laws^  although  its  powers 
to  alter  them  is  at  the  same  time  readily  admitted.  The 
committee  appointed  to  report  upon  the  laws,  by  the  act  of 
1790,  c.  20.  were  confined,  by  the  terms  thereof  to  redu- 
cing muliifarious  acts  into  single  acts ;  or,  id  other  words, 
to  the  province  of  simplifying  the  laws,  and  not  suggesting 
changes  in  them.  Such  was  also  the  decision  of  the  Le- 
{a')  See  aeti  gislature  of  1791,(aJ  in  its  resolution  in  answer  to  a  letter, 
oftbaueswop,  ^^^^  ^.^  subject,  addressed  to  them"  by  the  rbvisor»^ 
When  to  these  considerations  we  add,  that  the  Legislature 
hotii  before  and  after  the  enaabg  the  act  of  1792,  vl:^ 
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When  die?  enacted  the  act  of  1790,  c.  13,  and  that  of  April, 

1810. 

yimuary  22, 1802,(a)  were  steady  in  confining  the  excep-  \^^>rs^ 

ttons  in  question  to  reed  estate  ©nly,  it  will  require  very  Diniard 

strong  features  indeed,  in  the  intermediate  act  of  1792,  to  TomUnaon. 

extend  them  to  personal  estate  also.     I  will  here  remark  y. 

that  Judge  Pendleton,  in  delivering  his  opinion  formerly  ^^^f*"^ 
m  this  case,  (3  CaU^  11 9.)  laid  great  stress  upon  the  coinci- 


dence of  sentiment  in  the  Legislature,  it  having,  both  in  ci^e,  pfAsc. 
1785  and  ir92,  {as  he  supposed^  declared,  that  land  and 
pem9nab  should  go  the  same  vrvcf.  While  I  must  be  per- 
mitted  to  say,  diat  in  relation  to  the  construction  of  the  act 
rf  1792,  that  was  taking  for  granted  the  very  thing  to  be 
ptroved,  I  must  beg  leave  to  borrow  and  apply  this  strong 
argument  of  that  great  Judge,  in  relation  to  the  acts  of 
1790  and  1802,  both  of  which  are  clear  beyond  the  possi- 
bility of  a  doobt,  against  the  extension  of  the  principle  to 
personals;  and  the  act  of  1802  is  a  deelarcAory  act  in  the 
very  teeth  of  the  former  decision  of  this  Court. 

I  ts&e  it  to  be  an  undoubted  rule  in  the  construction  of ') 
sMUtes,  that  gemral  words  in  a  clause  thereof  may  be  re*  ^ 
strained  by  particular  words  in  another  clause,  subsequent 
thereto*(&)      Ap^ying  this  rule  to  the  case  before  us,  ^^^  ^  ^^^ 
\Sy  instead  of  Ae  general  reference  in  the  act  of  distribu-  pj;^^,^*'^ 
ttoitt,  ioT persons (md  proportions^  to  the  act  of  descents,  CaU^i^^,* 
an  nscition  had  been  made  in  the  first  clause  of  the  act  of 
descents,  extending  it  to  personal  as  well  as  real  estate, 
aod  to  read  thus:  ^^  That  henceforth  when  any  person  hav- 
ing title  to  any  real  eetate  of  inheritance    (or  personal 
e&$4xuy  shall  die,  fee-;  and  if  these  words,  "or   personal 
^Mtate"  had  been  (as  they  are)  omitted  in  the  5th  and  6th 
aectiOBS,  sudi  omission,  singly  taken,  would  operate  a  re- 
sMunt.  upon  the  floral  words,  and  narrow  the  open^on  of 
the  sad  secticms  to  real  estate  only:  and  d  fortiori^  when 
the  terms  "derived  by /iKrcAoj^  or  dS?«ce«r,"  and  the  pro- 
visiens  teladve  to  "  curtesy  and  doxver^^  (expressions  and 
lircmmons  which  property  app«tain  to  real  estate,  and  not  to 
personal,)  are  foimd  therein,  and  still  more  so  as  the  6th 
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April,  section  (as  will  be  shewn  hereafter)  would  be>  as  to  fcr^ 

y^r>rsm^  sonal  estate,  a  mere  nullity,  on  account  of  the  incompe- 

Diiiwrd  tency  of  an  infant  to  derive  personal  property  from  his  mo- 

TomiinsoD.  ther,  it  being  intercepted  by  the  superior  claim  of  her  has- 

Wj«^^  band. 


V. 


^  wtfe**^      So,  on  the  other  hand,  if,  instead  of  such  reference,  or  such 
^  insertion,  ?i  particular  law  of  distribution  of  personal  estate 

had  been  enacted,  precisely  similar  to  that  of  descents, 
merely  substituting  the  terms  ^^  personal  property"  in  lieu 
of  ^  real  estate  of  inheritance,"  and  the  5th  and  6tfa  sec- 
tions were  still  found  therein  precisely  as  they  now  exist;  it 
might  be  reasonable  to  conclude,  from  the  foregoing  ccmsK 
derations,  that  they  slipped  into  the  act  by  mistake,  related 
to  a  subject  different  from  that  of  the  act,  belonged  pro- 
perly to  another  law,  and  did  not  apply  to  the  case  of  per^ 
sonal  estate  at  all.  That^  however,  is  a  broader  positim 
than  is  necessary  to  be  taken  in  this  case ;  in  which,  consi- 
dering the  insertion  to  have  been  made  as  aforesaid,  on  the 
principle  *^  refer endi  singula  singults^^  and  of  reading  the  act 
distributively^  in  relation  to  the  different  subjects  thereof,  the 
5th  and  6th  sections  would  naturally  fall  within  the  class  of 
the  real,  and  be  rejected  in  regard  to  the  personal  estate* 

The  general  reference  in  the  distribution  act  to  the  de- 
sert act,  for  persons  and  proportions^  certainly  cannot  ce- 
rate any  greater  effect  in  applying  the  exceptions  to  personal 
estate,  than  if  the  canons  of  descent  had  been  particularly 
repeated  with  respect  to  personal  property,  either  in  ^  joint 
or  several  act  as  aforesaid ;  in  either  of  which  cases  (it  has 
been  endeavoured  to  be  shewn)  the  5th  and  6th  sections 
would  be  taken  in  a  sense  restricted  to  real  estate.  Tins 
mode  of  a  general  reference  was  adopted  in  the  act  of  dis- 
tributions for  brevity  only;  and  a  specific  insertion  as  to 
personal  estate  was  only  not  made  in  the  act  of  descents, 
"because  that  act  properly  related  to  real  and  not  personal 
estate,  and  the  reference  was  properly  made  in  the  distribu* 
tion  act,  because  that  act  on  the  other  hand  properly  related  to 
personal  estate.  These  were  the  only  grounds  and  motives 
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of  die  present  ammgement,  and  therefore  no  greater  effect     Aprtl, 
win  be  produced  than  if  a  more  particubr  and  detaikd  \^^>r>^^ 
adc^on  of  the  canons  of  descent  had  been  resorted  to,  in     i>fiKard 
relation  to  personal  property.  TomUnson. 

I  presume  it  is  not  necessary  to  quote  authorities  to      ^^y»^^ 
«hew,  diat  a  statute  compounded  of  or  relating  to  several    ^^j^*"* 
subjectii,  may  be  read  distributively  in  relation  to  each: 
nay,  we  are  even  told  that  the  same  rvords  in  a  statute  will  S         ,^ 
bear  different  interpretations ;  and  that  these  words  may  be   )       ^ 
ccmsidered  as  remedial^  or  penalj  for  example^  (as  the  case  ^ 
may  be,)  according  to  the  nature  of  the  suit  or  prosecution   ^ 
founded  thereon.(a)     So,  again,  taking  the  construction  of  ^^|  g^^  ^^^ 
a  statute  by  analogy  to  that  of  a  will,  which,  when  we  are  in  ^•p'^»^«'* 
quest  of  intention^  must  stand  on  a  common  foundation  with 
it,  (with  this  additional  circumstance  concerning  the  former, 
tRat  the  Legislature  are  supposed  to  know  the  meaning  of 
the  technical  words  they  use,  (whereas  testators  are  consi- 
dered in  die  law  as  inopes  consilii^)  and  are,  therefore,  rather 
dlan  a  testator,  to  be  bound  by  them,)  we  are  told  in  the  case 
of  Forth  V.  ChapmanQ)  recognised  in  this  Court  in  the  case  /^xj  p  jy^^ 

of  Hi/l  V.  Burrow Jc)  that  if  a  will  devises  real  and  per-  f'^'  «    ^  „ 
^         ^  .  ^       (r)    3    Call, 

^ono/ estate  to  A*;  and,  if  he  die  leaving  no  issue  of  his^^'- 

body,  then  to  B.;  that  the  devise  shall  be  expounded  to 

mean  an  indefinite  failure  of  issue  as  to  the  real  estate, 

and  be  restricted  to  issue  living  at  the  death  as  to  the 

personal;  shall  be  taken  in  a  legal  sense  in  relation  to  the 

former,  and  a  vulgar  sense  in  relation  to  the  latter ;  and 

that  the  same  words  shall  be  taken  in  different  senses  as 

to  the  different  estates,  and  the  will  be  read  as  if  it  had 

been  repeated  by  two  several  clauses.     If  this  principle  be 

extended  to  the  case  before  us,  and  the  compounded  act  in 

question  be  twice  read,  in  relation  to  each  subject,  the   5th 

and  6th  clauses  will  be  considered  as  nullities  when  the  act 

is  read  merely  with  respect  to  personal  estate. 

If  the  act  in  question  be  not  read  distributively  as  to  each 

subject,  (the  real  and  personal  estate,)  the  term  **  infanC^ 

would  be  taken  in  one  sense  only,  and  infancy  would  be 
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construed  to  continue  up  to  21  as  to  personal  as  well  as  real 
estate,  on  the  ground  th^t  personal  estate/whicb  is  the  €a> 
cessory^  should  foUovr  rtal^  which  is  the  prtndpal:  the  con- 
sequence of  this  would  be,  that,  in  relation  to  all  the  life  of 
an  infant  between  18  and  21,  the  ground  of  the  provisioD 
of  the  law  in  this  instance  would  wholly  fail,  that  piovisicm 
being  bottomed  only  upon  the  incompetency  of  an  infant  to 
dispose  of  his  estate:  but  that  incompetency  does  not  exist 
as  to  personal  estate,  after  the  age  of  18  years.  It  follows 
irresistibly,  therefore,  under  pain  of  tbis  and  similar  conse- 
quences and  inconveniences,  that  die  act  is  to  be  read  dis- 
tributively  in  reference  to  the  several  subjects  thereof;  and 
that,  in  this  particular  instance,  infancy  is  to  be  understood, 
as  to  real  estate,  to  condnue  up  to  the  age  of  91  years,  and 
to  expire  as  to  personal  at  18. 

y  Another  rule  is,  that  a  construction  which  tends  to  i^sur- 
f*i)i  Bi.  Cwt^^t^  is  not  to  be  admitted.(a)  The  extension  to  personal 
property y  of  the  exception  in  question,  leads  the  Legisla* 
ture  into  the  absurdity  of  supposing  (contrary  to  anodier 
principle  that  the  Legislature  is  not  to  be  supposed  ignorant 
of  the  proper  meaning  of  technical  terms  or  phrases,  or  of 
the  general  provisions  of  the  common  and  statute  law)  that 
personal  property  is  to  be  acquired  by  ^^  pun^se^^  or  **  cfo- 
scent;'*  that  a  husband  succeeds  to  personal  estate  as  tenant 
by  the  ^^ curtesy ^^  and  a  wife  as  tenant  "m  dower y^  and 
that  an  infant  can  derive  personal  estate  ^^from  his  mothery^ 
in  derogation  of  the  superior  right  of  her  husband  Uiereto, 
as  established  both  by  the  general  provisions  of  the  com- 
mon law,  and  the  recognition  of  that  principk  in  tlie  act  of 
distributions.(c)  We  are  not  at  liberty  to  garble  the  5th 
and  6th  sections,  by  throwing  out  the  6th  as  being  wholly 
insignificant  as  appUed  to  personal  property,  and  by  reject* 
ing  the  provisions  relating  to  **  curtesy*'*  and  ''^dorwcri^  con- 
tained in  both,  as  being  only  applicable  to  lands :  we  must 
take  the  said  sections  altogether;  and,  when  so  taken,  they 
completely  and  effectually  exclude  the  idea  of  an  extension 
pf  the  principle  to  personal  property.    We  have  as  mpch 
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power  to  reject,  oa  this  ground,  the  whrfc  of  those  two  sec-     ^^^.^* 
tioBS|  as  to  reject  the  6th  section  only,  together  with  so   \^->r%m/ 
much  of  the  5th  and  6th  sections  as  speaks  in  relation  to      l>iii>*ni 
*^  curtesy"  and  ^^  dower. '^^  we  can  as  well  reject  the  pro-    Tomiinson. 
yiso   itself,   as  reject  the  proviso  of  that  proviso.     We         ^*^ 
must  not  convict  the  Legislature  of  the  absurdities  just    ^'ym;!'*** 

mentioned :   we  must  rather  say  that  the   exceptions  in      ■  ' 

question  were  intended  to  apply  to  *'  real  estates  of  inhe- 
ritance'^ only,  as  the  letter  of  the  proviso  imports,  and  to 
which  it  is  properly  adapted  in  every  point  of  view.  We 
must  permit  the  particular  words  in  the  clauses  .in  question, 
having  that  effect  ex  vi  tcrminorum^  to  restrain  the  general 
words  of  reference,  which  would  otherwise  lead  to  such 
absurdities. 

Again,  a  statute  is  to  be  so  construed,  that  no  clause,  ..  -^ 

sentence  or  word  shall  be  void,  superfluous^  or  insignifi*^  -         *^  -«: 
emu(dy/  In  the  case  before  us,  the  whole  6th  section  will  M  ^  -^/t' 
be  void,  superfluous  and  insignificant,  if  applied  to  personal  Fendteton,  ia 
estate,  unless  we  repeal  the  provisions  of  the  common  law,  bervuie^icuii 
which  prevent  a  child's  deriving  personal  property  from  his  *^^" 
mother,  by  giving  it  to  her  husband  on  the  marriage:  but,     \,     ^  ,  . 
on  the  contrary,  the  right  of  the  husband  thereto,  is  recog-  . 
nised  and  admitted,  as  aforesaid,  in  the  same  clause  of  the  - 
act  of  distributions,  in  which  the  general  reference  in  ques- 
tion is  made.    It  is  of  no  avail  to  say,  that  a  child  may^  in 
some  cusesy  derive  personal  estate  from  his  mother  also   as 
where  she  has,  after  the  death  of  the  husband,  acquired 
such,  and  l^as  not  again  married :  that^  although  a  possible y 
may  be  considered  as  a  rare  case ;  and  statutes  are  to  be  ex« 
pounded  in  relation  to  cases  "  quce  frequentius  accidunt*^\b)  (j,)  s  Mc. 

It  is  further  held  that  no  statute  is  to  be  so  construed  as  ^^^'  -    , 
to  be  inconvenient:  and  that  consequences  may  be  resorted  .    «^     - 
to  where  the  meaning  of  a  statute  is  doubtful;   which  it 
may  be,  although  the  words  of  any  particular  clause  (se-  ^  -^  /•       '    * 
parately  taken)  are  clear.(c)      The  consequences  which  i^)^  ^^^4  i 
should  influence  us  in  this  case,  are  not  only  the  difficulties 
and  absurdities  before  stated,  but  others  which  grow  out  of 
/  .J 
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Aptt^L,     the  nature  of  the  subject,  (personal  property,)  to  be  here- 

\,^'>ns^    after  more  particularly  noticed.     One  of  these  consequcn- 

DUiitird      ces,  more  particularly,  is,  that  the  rejection  of  the  6th  sec- 

Tomiinson.    tion,  as  aforesaid,  would  not  only  contravene  justice,  and 

Wyait      thg  general  policy  of  the  act,   but  unequaHy  contravene 

^^vrr*"**    (owing  to  the  paramount  laws  on  that  subject)  the  clear 

.............  intermon  of  the  Legislature,  in  the  exceptions  in  que^ioD, 

which  was,  that  property  coming  from  the  mother  shoidd  go 
to  her  relations,  as  well  as  the  converse:  but  the  construe* 
tion  I  am  now  combating  would  operate  differently,  and 
give  all  personal  property  whatsoever,  however  derived  to 
the  infant,  to  the  relations  on  the  part  of  the  father! 

In  the  case  of  Brown  \.  Turberv'tUe  such  consequences 

were  adjiidged  sufficient  to  control  the  express  letter  of  the 

statute;  and  words  were  supplied^  or  interpolated  therein, 

rather  than  overthrow  and  derange  the  general  scope  and 

policy  of  the  act.    The  construction  was  made  in  that  case, 

^  I  think  it  ought  to  be  in  this,  under  the  influence  of  that 

^.^    rule  of  construction  which  admits  a  statute  to  be  construed 

by  equity,  contrary  to  the  letter^  (which  equity  here   standi 

^   for  the  intention  of  the  kgislator^  and  considers  that  a  tiling 

.    (whatever  the  letter  of  the  sutute  may  be)  is  not  within 

the  statute,  if  it  be  not  within  the  meaning  thereof* 
' '  **  Another  rule  of  construction,  of  most  overruling  influ- 
ence in  the  present  case,  is,  that  all  statutes  in  part  materia 
are  to  be  taken  together  as  one  system,  and,  in  a  case  of 
{a^  0  Biic.      doubt,  to  be  cionstrued  consistently.(a)     Thus,  in  the  MS. 
S62./?oi/^-..30.  ^^^  ^f  g^^  ^^  Loxdale^  referred  to  in  die  above  cited  pas- 
sage of  Bacon  J  it  was  held  that,  ^  as  the  statute  of  39  Eliz. 
was  undoubtedly  under  the  consideration  of  the  Legisla- 
ture, when  that  of  43  Eliz.  was  made,  it  ought,  although 
long  since  expired^  to  be  taken  into  consideration  in  constru- 
ing the  latter  statute,  for  that  it  is  a  rule,  that  all  statutes 
which  relate  to  the  same  subject,  notwithstanding  some  of 
them  are  expired,  or  not  referred  to,  must  b^  taken  as  one 
system,  and  construed  consistendy.*'    Again,  the  English 
statute  of  22  and  23   Can  IL  having  enacted  that  every 
6 
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person  shall  be  excluded  from  killing  game,  ^^  not  having 
an  eatate  of  inheritance  of  the  clear  yearly  value  of  100/. 
or  for  ^fcy  or  having  a  lease  or  leases  for  99  years,  of  the      Diiiiai-d 
d^ar  yearly  value  of  150/.*'  and  a  doubt  having  arisen  whe-    Tomiinsoi* 
dicr  the  words  "  or  for  life^  should  be  referred  to  the      ^^J^"^^ 
lOOL  or  the  150/.,  the  Court  of  K.  B.  having  looked  into    '^'^\^^^ 
the  former  qualification  acts^  and  found  that  the  qualifica-  —.—_— 
tion  was  an  estate  of  inheritance  of  10/.  per  anmim^  and  an 
estate  for  life  of  ZOL  a  year,  they  presumed  that  it  was 
ttill  the  intention  of  the  Legislature  to  make  the  yearly 
value  of  an  estate  for  life  greater  than  that  of  one  in  fee^ 
although  the  same  proportions  were  not  preserved  in  the  act 
in  question;  and  decided  accordingly.(a)      When  to  these  [^]r^:^^^'^^' 
authorities  we  add  the  foregoing  considerations  relative  to  ted  by  chri»- 
the  character  of  the  Legislature  of  1792,  as  a  Legislature  to  i  m  Com. 
of  revised  quoad  the  public  laws  of  the  Commonwealth,  and 
which  as  such  undoubtedly  had  all  the  laws  on  the  subject 
imder  their  consideration,  and  that  the  Legislature,  both 
before  and  since  the  act  of  1792,  as  aforesaid,  have  exclu- 
ded the  sections  in  question  from  an  application  to  personal 
estate,  (to  say  nothing  of  the  other  considerations  before 
mentioned,)  it  follows,  emphatically^  that  the  original  act  of 
1790,  is  also  to  be  considered  in  forming  a  construction  in 
thb  instance  :  and,  if  so,  it  is  completely  decisive  in  favour 
of  my  idea ;  for  it  not  only  is  confined,  expressly ^  to  "  real 
-estates  of  inheritance  only,'*  but  the  Legislature  having  in 
one  section  of  the  same  act  (sec.  2.)  also  had  reference  to 
and  amended  the  act  of  distributions,  and  not  having  ex- 
tended the  provision  in  question  to  personal  estate,  in  terms, 
it   follows  that  that  act   (which  indeed  has  never  been 
denied)  is  exclusively  confined  to  real  estate. 

On  this  point,  so  decisive  of  the  question  before  us,  of 
the  competency  of  the  Court  to  look  into  the  act  of  1790, 
in  forming  a  construction  upon  that  of- 1792, 1  find  a  strong 
corroborative  opinion  of  Judge  Tucker  himself,  as  stated 
m  his  edition  of  Blacistone^  voL  2.  Appendix^  p.  24.  Speak- 
ing of  the  decision  of  this  Court,  in  the  case  of  Brcxvn  v. 
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April,      Turberoille^  he  says  that,  *'  although"  (as  I  understand  him} 
\^^>r^^    "  that  decision  could  not  be  justified  if  the  act  of  1 792  had 
Diiiiard     been  wi  entire  new  law;  yet  being,  in  its  present  form,  al- 
fomiinson.    together  a  piece  of  patch  work^  the  same  construction  can- 
Wyatt      jjQ^  jjg  made  upon  it  as  if  it  had  been  made  originally  wha^ 
it  now  is.'*     If  that  act  be  a  piece  of  patch  work^  the  aa  of 
1790,  c,  13.  must  necessarily  be  a  part  thereof:  for  we  are 
told  by  Judge  Pendleton,  in  delivering  his  opinion  in  the 
case  of  Brown  v.  Turberville^  (as  the  fact  undoubtedly  is,) 
I  that  the  act  of  descents  of  1792  was  compounded  only  of 

the  act  of  1785  and  that  of  1790,  c.  13.  This  act  of  1792, 
therefore,  not  being  '*  an  entire  new  act,*'  but  compounded 
as  aforesaid,  we  are  justified  in  looking  into  both  the  parts 
of  which  it  is  compounded,  as  well  by  the  opinion  of  the 
author  just  cited,  as  by  the  general  authorities  I  have  men- 
tioned: and  if  we  look  into  the  act  of  1790,  c  13.  we  can- 
not possibly  wink  so  hard  as  not  to  see  that  personal  estate 
stands  utterly  excluded  thereby. 

It  is  another  fundamental  rule  in  the  construction  of  sta- 
tutes, that  it  is  the  business  of  Judges  to  know  the  mischief 
which  the  statute  was  meant  to  remedy,  and  "  so  to  con- 
strue  the  act  as  to  suppress  the  mischief,  and  advance  the  re- 
(a)  I  BlConu  nicdy  •"W  ^  Construction  which  leaves  the  mischief  in  full 
^  force  and  unredressed,  and,  a  fortiori^  one  which  enlarges 

or  creates  that  mischief,  is  utterly  inadmissible.  We  arc 
told  by  Judge  Pendleton,  in  the  said  case  of  Brown  v. 
Turberville^  that  the  mischief  of  the  common  law  in  relation 
tD  land,  which  was  meant  to  be  put  an  end  to  by  the  act  of 
1795,  was  ^^  the  inquiry  when  a  man  died  intestate,  perhaps 
at  fourscore,  how  he  came  by  his  land;"  and  that  this  was 
done  away  by  that  act,  and  only  restored  by  the  act  of  1790, 
in  relation  to  land,  during  the  short  term  of  the  infancy 
of  a  fninor:  that  mischief  is  not  permitted  to  exist,  even  in 
relation  to  land,  for  a  longer  term  than  that.  Now,  when 
we  consider  that  land  is  permanent,  and  passes  only  by  deed 
or  will,  and  that  acquisitions  thereof  can,  therefore,  be 
easily  traced  even  for  the  term  of  fourscore  years,  whereas 
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personal  property,  being  perishable  and  transitory,  and  pass-     April, 
ing  abo  by  mere  delivery,  (which  circumstance  also  would    v^^-v^^^ 
give  rise  to  much  perjury  and  false  swearing,)  cannot  rca-      l>iHiard 
dily  nor  easily  be  traced  even  for  18  or  21   years,  shall  I    Tomlinsoa, 
go  too  far  to  affirm,  that  the  mischief  of  the  common  law  J*^' 

(admitting  it  had  ever  applied  to  personals)  is  permitted,    ^!5vif*"^ 
by  this  uniform  construction,  to  exist  in   a  greater  degree  j 

with  respect  to  chattels  than  to  lands  ?  or,  in  other  words, 
that  thr  lapse  of  18  or  21  years  is  entirely  as  fruitful  of 
mischief  and  difficulties,  as  to  personal  estate,  as  the  lapse 
of  fourscore  years  would  be  in  relation  to  lands  ?  It  can* 
not  be  denied  that  the  term  of  21  years,  is,  in  effect,  a 
longer  term  in  relation  to  tracing  the  genealogy  of  a  s(rw 
and  pigs!  for  example,  than  a  century  is  relatively  to  a 
tract  of  land,  under  all  the  care  the  law  has  taken  to  place 
du  record  memorials  oi  all  conveyances  of  land  whatsoever. 
The  extension,  therefore,  of  the  limited  term  in  question  to 
the  case  of  chattels,  is  entirely  illusory  and  unequal:  it  un- 
dou-)tedly  opens  a  door  to  more  mischiefs  when  applied  to 
personal  estate  than  when  applied  to  lands,  and  is,  in  effect, 
a  longer  term  when  applied  to  the  former  than  the  latter ;  a 
consequence  unavoidably  resulting  from  the  different  na- 
tures of  the  subjects.  Under  pretence,  therefore,  of  per- 
mitting the  continuance  or  restoration,  in  part^  of  a  mis- 
chief which  never  did  exist  in  relation  to  chattels,  we  must 
take  care  not  to  create  that  mischief  de  novo^  in  its  full  eX' 
tenty  on  the  other  hand,  by  implication,  and  under  the  delu- 
sive belief  that  it  is  merely  coequal  under  a  term  of  time, 
which,  though  nominally  equal,  is  unavoidably  rendered 
otherwise  (to  the  disadvantage  of  chattels)  by  the  dis- 
cordant nature  of  the  subject.  I  will  here  add,  that,  inas- 
much as  this  principle  of  the  blood  of  the  first  purchaser 
is  to  be  applied  to  chattels,  for  the  first  timcy  in  our  code, 
it  would  require  a  much  clearer  legislative  declaration  to 
have  that  effect,  than  under  a  contrary  state  of  things,  than 
in  the  case  of  lands^  on  the  other  hand  :  it  is  much  more 
natural  and  easy  to  suppose  that  the  Legislature  meant  to 
Vol.  I.  ©d 
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AfRtLy  restore  in  part^  a  system  immemorudly  existing  in  our 
country  till  of  late,  as  rtlative  to  land,  (to  which  subjeot 
also  it  is  not  in  so  great  a  degree  unadapied,)  than  that  they 
meant  to  create  in  its  full  extent  a  new  principle,  never 
before  found  in  our  code,  as  applicable  Co  chattels,  and 
^  Wife."^  which  stands  initrdicted,  as  to  them,  by  the  actual  difficui* 
""  "  ■  ties  of  the  case,  and  by  irremediable  circumstances,  growing 
out  of  the  nature  oi  die  subjtct. 

In  making  the  construction  in  the  present  case,  it  must 
never  be  forgotten,  that  it  is  a  fundamental  rule,  that  all 
statutes  are  to  be  expounded  with  reference  to  die  nature 
of  the  subject  matter  thereof;  which  (whatever  maybe  the 
words  of  a  particular  clause  of  an  act)  is  supposed  to  have 
been  always  in  the  contt- mplation  of  the  legislator,  and  aH 
(a)  I  BLCom,  his  expressions  are  to  be  directed  and  controlled  therefey,(a) 
Thus;  (to  omit  the  common-place  examples  upon  this  point,) 
although  the  general  words  of  our  act  of  distributions  refer 
the  distribution  of  personal  property,  to  the  rules  contained  iu 
the  act  concerning  descents,  which  re-quires  land  to  be  divided 
sf^ecificalh/^  ad  infinitum^  I  presume  it  would  not  have  re- 
-  quired  legislative  aid  to  have  authorized  a  Court  to  depart 
from  the  ktter  thereof,  pnd  decree  a  division  by  means  of 
the  sale  '^ ''  a  Jfove,  who  (individually  taken)  is  not  so  par- 
tible: the-natui'C  of  the  subject  in  this  case  would  prevent 
the  division  of  the  slave  into  two  parts,  and  control  the 
effect  of  the  general  words  of  the  statute.  And,  again,  tf 
a  question  were  to  arbe  under  doubtful  or  genend  words  of 
an  act  adopting  the  principle  of  the  blood  of  the  first  pur- 
ehaser  relatively  to  chattels  through  all  time ^  (and  I  see  Utde 
or  no  difference  (as  I  have  already  said)  between  that  case 
and  such  adoption  for  the  long  term  of  21  years  ,as  afore- 
said,) the  difficulty  of  asceruining  the  quarter  whence  they 
were  derived,  amounting,  in  many^  if  not  most  cases,  to  an 
impossibility^  and  growing  out  of  the  nature  of  the  subject 
matter,  would  undoubtedly  turn  the  scale  against  the  appli* 
eation  of  the  principle,  to  property  of  that  kind.     Tvat> 
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in  tmd),  is  the  question  now  before  us  :  it  differs  from  the     April, 
•  ^asc  at  bar  omy  in  degree^  not  id  principle^  '^r>r^^ 

But  we  are  told   that  these  ttfranwcal  and  cabaHstieal      ixiiianl 

words  •*  same  persons  and  proportions'*  arc  so  imperious   Tomilntos. 

as  to  admit  of  no  exception,  and  that  the   two  species  of       Wy»tt 

property  are  to  go  to  the  same  persons^  and  in  the  same  prth    Mune  tnd 
portions^  in  all  possiUe  cases  whatsoever.     This,  it  must  be     -^ 

admitted^  is  not  universally  true:  it  is  not  true  in  the  case 
of  an  alien^  who  is  permitted  to  succeed  to  personal  estate, 
and  b  prohibited  from  inheriting  reaL  If  there  be  an  alien 
in  the  way,  therefore,  the  two  subjects  do  not  go  to  the  same 
persons;  nor  do  ihey  go  in  the  same  proportions;  for,  the 
alien  being  set  aside  in  relation  to  lands,  the  remaining  par* 
ceners  will  get  a  greater  proportion  of  the  land  thereby  f 
they  will,  in  such  case,  get  a  greater  proportion  of  the  lands 
than  of  the  personal  estate  of  the  infant,  notwithstanding 
Ae  reference  in  question.  While  we  yield  up  this  favourite 
idea  of  uniformity^  in  obedience  to  the  provisions  of  the  t 
ordinary  laws  of  alienage,  why  shall  we  not  also  succumb 
to  those  overruling  and  paramount  considerations,  growing 
6ut  of  the  nature  of  the  subject,  which,  in  point  of  fact^ 
and  under  the  actual  operation  of  the  rule,  set  such  uniform!* 
ty  at  defiance  ? 

My  conclusion  then  is^  that  the  act  of  descents  merely 
gives  the  general  rule  for  the  distribution  of  personal  pro* 
perty  by  reference  to  the  act  of  descents:  but  that,  taken  as 
well  in  relation  to  other  laws  or  statutes,  as  to  considerations 
which  are  equal  to  such  laws  or  sututes,  it  is  only  ^^  leK. 
sub  graviori  legeJ*^  I  will  not  bottom  myself  upon  the  merC' 
letter  of  the  statute,  (and  that,  too,  couched  only  under  ge» 
neral  words  of  reference,)  and  obstinately  contend  for  a 
construction  which  is  reprobated  by  the  actual  nature  of  the 
subject,  confronted  by  so  many  absurdities,  contradictions, 
inconveniences  and  incongruities ;  and  the  consequences  of 
which  wiH  operate  undoubtedly  against  the  manifest  inten*^ 
Hon  of  the  Legislature* 
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Afril,  Upon  the  whole,  I  am  of  opiDion  that  the  law  is  for  the 

y^-N^^^t^  appellants  in  both  the  cases,  (of  Dtliiard  v.  Tomlinson  and 

Diiiiard  Curtis  V.  Muse^  and  that  the  decrees  therein  ought  to  be  re- 

TomiinsoQ.  versed.     As,  however,  the  other  Judges  are  of  a  different 

l^^^  opinion,  I  shall  be  ready  to  pass  my  opinion  upon  any  sub^ 

^We*'*^  ^rrf/nare  points  of  a  decree  to  be  rendered,  pursuant  to  that 

■  of  the  majority  of  the  Court. 

Judge  Fleming  delivered  the  following  opinion  in  the 
case  of  DiUiard  v.  Tomlinson.  Three  points  were  made 
by  the  appellant^s  counsel. 

1st.  Whether  the  former  decision  in  this  case  be  a  bar 
to  a  rehearing  of  the  merits  of  the  cause,  respecting  the 
rights  of  the  parties  ?  If  not, 

2dly.  Whether  the  merits  be  not  in  favour  of  the  appel- 
lant? And,  if  not, 

Sdly.  Whether  there  is  not  error  in  the  report  of  Master 
Commissioner  Rose^  respecting  the  profits  of  the  negroes 
in  question ;  and  whether  there  is  not  error  in  the  decree, 
affirming  that  report;  and  in  decreeing  interest  on  195^  4$. 
Sd.  from  the  first  day  of  jfanuaryy  1802,  until  payment 
shall  be  made? 

The  ^rst  was  a  point  that  I  did  not  expect  would  have 
been  made;  though  much  was  said  in  support  of  it;  but 
the  only  plausible  argument' used  was,  that  the  decree  of 
this  Court,  reversing  that  of  the  Chancellqr,  was  an  inter^ 
locutory  decree,  and  therefore  open  to  future  discussion. 
That  decree  was  made  by  a  full  Court,  consisting  of  five 
members,  after  able  and  solemn  arguments  of  counsel,  and 
long  deliberation  of  the  Judges ;  and  the  rights  of  the  par- 
ties respecting  the  subject  in  controversy  clearly  and  finally 
decided  by  a  majority  of  four  to  one:  and  what  has  been 
called  an  interlocutory  decree,  was  a  consequential  and  ne- 
cessary order,  growing  out  of  the  nature  of  the  case,  for  car- 
iying  into  effect  the  decree  that  had  so  expressly,  and  conclu- 
sively, determined  the  rights  of  the  parties.  And  should 
this  Court y  the  dernier  resort  in  all  our  judicial  proceeding3, 
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titmsisting  now  of  only  three  members,  (but  of  whatever  num-     ^  ^^^  J^» 
ber  it  may  consist,  it  makes  no  difference  as   to   principle,) 
furnish  a  precedent  to  reverse  its  own  judgments  or  decrees, 
after  a  lapse  of  eight  or  nine  years,  the  evil  consequences   Tomiinwrn. 
would  be  incalculable*  That  great  and  many  mischiefs  would  v. 

consequently  ensue,  must,   I  conceive,  be  so  obvious  to        \\rife." 
every  reflectiog  mind,  that  it  seems  unnecessary  further  to   — •— 
animadvert  on  the  subject. 

2.  With  regard  to  the  second  point,  "  whether  the  merits 
be  not  in  favour  of  the  appt-Uiint^"  the  decision  of  the  first 
seems  to  preclude  the  necessity  of  any  remarks  upon  it; 
but  out  of  respect  to  the  ingenious  arguments  of  the  coun« 
sel  who  stated  it,  and  for  my  own  satisfaction,  ^  reconsidered 
the  subject  with  great  attention ;  but  the  more  I  reflected  on 
it,  the  more  was  I  convinced  of  the  correctness  of  the 
former  decision  of  this  Court.  I  am  not,  generally  tena- 
cious of  my  own  opinions ;  but  all  the  law-learning  and 
eloquence  of  Westminster  Hail  could  not  convince  me  that 
the  decision  {as  the  law  then  stood)  was  erroneous.  The 
words  of  the  law  were,  in  my  conception,  too  clear  and  ex- 
plicit to  admit  of  a  doubtful  meaning. 

3.  With  respect  to  the  third  point,  whether  there  was 
not  error  in  the  report  of  Master  Commissioner  Rose^  re- 
specting the  profits  of  the  negroes  in  question,  and  whether 
there  is  not  error  in  the  decree  affirming  that  report ;  and 
decreeing  interest  on  195/*  4^.  5d.  from  the  first  day  of 
January^  1802,  until  payment  shall  be  made? 

I  discover  no  error  in  so  much  of  the  report  as  states 
the  profits  of  the  negroes  in  question  to  be  195/.  49.  Sd.  and 
is  affirmed  by  the  decree  ;  but  there  appears  to  be  error  in 
so  much  thereof  as  allows  15/.  1^.  \d*  interest  on  those 
profits ;  and  there  is  error  in  directing  it  to  be  continued 
beyond  the  date  of  the  decree,  which  was  not,  at  the  time 
of  making  the  decree,  authorized  by  law,  the  act  allowing 
Chancery  Courts  to  award  interest  on  final  decrees,  not  ha- 
tbg  passed  until  the  20th  of  January  following:  but,  as 
td  the  profits  themselves,  I  have  no  doubt  but  that  the  ap- 
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pellecB  have  a  right  to  thens  in  exclusion  of  the  mother, 
and  any  relations  on  the  part  of  the  mother ;  not  oidy  be» 
cause  this  Court  hath  so  adjudged  it,  but  also,  because  it 
seems  clear  to  me  that  the  right  to  pn>fits  follows  the  right 
to  the  subject  out  of  which  they  issue,  as  the  shadow  fbf« 
lows  the  substance. 

1  am  therefore  of  opinion  that  the  decree  ought  to  be 
reversed,  so  far  as  it  respects  the  interest,  and  aflErmed  as 
^Q  the  residue* 


The  following  was  entered  as  the  decree  of  diis   Court 


^  Th^  Court  is  of  opinion  that  there  is  error  in  so  much 
of  the  said  decree  as  directs  the  payment  of  the  sum  of 
15/.  \s.  Id.  by  the  appellant,  as  administrator  of  Benjamin 
Edloe  Tomiinsonj  deceased,  for  interest  on  the  hire  of  slaves, 
for  which  he  is  supposed  to  have  been  chargeable  from 
the  day  the  money  for  their  hire  became  due  fiom  Ac  per- 
sons to  whom  the  slaves  were  hired,  although  there  be  no 
proof  that  the  same  was  then  received  by  the  said  adminis- 
trator, and  it  was  in  this  case  doubtful  to  whom  die  same 
ought  to  be  p^d ;  and,  also,  in  this,  that  the  interest  upon 
the  same  was  directed  to  be  continued  beyond  the  date  of 
the  decree,  which  was  not  then  authorized  by  law*  There- 
fore, it  is  decreed  and  ordered,  that  the  said  decree  be  re* 
versed  and  annulled;  and  that  the  appellees  pay  to  the  ap- 
pellant his  costs  by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here*  And  this  Court,  proceeding  to  make 
such  decree  as  the  said  Superior  Court  of  Chancery  ought 
to  have  pronoimced,  it  is  further  decreed  and  ordered,  that 
the  appellant  pay  unto  the  appelkes  the  sum  of  \95L  49.  Sd. 
and  their  costs  by  them  expended,  as  well  in  the  prosecution 
of  their  appeal  formerly  in  this  Court,  as  in  the  prosecution 
of  their  suit  in  the  said  Superior  Court  of  Chancery." 
9 
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The  foUowing  opinion  was  pronounced  in  the  case  of     April, 


Wyatt,  AdaCr  of  Curiisy  v.  Muse  and  Wifcj  by  s^^-W 

Judge  Tucker.     This  cause  depending  in  great  measure      Wyau 
iqxHi  the  same  principles  as  that  of  Dilliard  v.  Tomtinson^    Mase  and 
I  find  it  necessary  to  say  no  more  upon  the  subject,  gt  nerally.  ' 

The  timitadons  in  the  ij'ill  of  William  Murray^  the  father  of 
die  infants  Mary  Anne  and  Fanny  Murray,  deceased,  and 
of  the  complainant  Harritt  Mtise^  leave  no  question  to  be 
decided  as  to  the  operation  of  the  law  of  descents  upon  that 
portion  of  his  estate. 

But  I  am  of  opinion,  that  the  slaves  and   personal  estate 
of  those  infants  respectively  are  to  be  distributed  among 
their  next  of  kin,  according  to  the   course  of  law  at  the   . 
time  of  their  respective  deaths ;   that  is  to  say,  that  the 
slaves  and  personal  estate  of  Mary  Anne  Murray  ought  to 
be  distributed  between  her  mother  and  surviving  sisters, 
ki  the^ manner  prescribed  by  the  act,  passed  in  the  year 
1785,   entitled  an  act  directing  the   course  of  descents, 
which  act,  as  to  personal  estate,  was  in  full  force  at  the  time 
of  her  decease.     And  that  the  slaves  and  personal  esute 
gf  Fanny  Murray^  which  were  derived  to  her  immediately 
firom  her  father  William  Murray^  upon  her  death  became 
liable  to  distribution  according  to  the  course  in  which  lands 
are  to  descend,  under  the  act  passed  in  the  year  1792,  enti- 
tled an  act  to  reduce  into  one  the  several  acta  directing 
die  raurse  of  descents;    subject  to   the  proviso  which  is 
contained  in  the  fifth  section  of  that  bw.     But  that  the 
slaves  and  persopal  estate  of  that  infant,  which  were  not 
immedtateh/  derived  from  her  father y  including  under  that 
description  the  rents^  ts-sues^  and  profits  of  lands^  the  hire 
and  increase  of  slaves^  and  the  interest  of  money,  or  any 
other  property  acquired  after  the  death  of  the  father,  (in- 
cluding also  in  that  de&cription  the  sum  of  100/.  charged 
upon  the  lands  devised  to  the  complainant  Harriet  Mme^ 
on  the  contingency  in  the  father^s  will  expressed,)  where 
the  same  can  be  clearly  and  definirively  ascertained,  ought 
to  be  distributed  among  the  next  of  kin  of  that  iniant,  in 
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April*     the  same  maimer,  and  in  the  same  proportions,  as  if  she 
^^r-v;^^    had  attained  her  full  age  of  21  years  at  the  time  of  her 
Wvau       decease.     I  am  further  of  opinion,  that  if  it  shall  appear 
Mnse  and    that  the  complainant  Harriet  Muscy  or  her  husband,  entered 
^  upon  the  lands  devised  to  her  upon  the  contingency  of  the 
death  of  her  sister  Mary  Anncy  on  her  pav  ing  to  her  sister 
Fanny  Murray^  one  hundred  pounds  current  money,  that 
complainant,  or  her  husband,  ought  to  be  charged  with  inte* 
rest  upon  that  sum  from  the  time  of  such  entry,  and  pos- 
session taken  and  held,  or  upon  so  much  thereof  as  ought 
to  be  paid  to  the  distributees  of  the  said  Fanny  Murray 9 
other  than  the  said  Harriet  Muse.     And  that  this  cause  be 
sent  back  to  the  Court  of  Chancery  with  directions  t\iat  an 
account  (if  required  by  either  party)  be  taken,  and  distri- 
bution made  according  to  these  principles. 

I  wish  it  to  be  understoood  that  Charles  Curtis^  the  hus" 
band  of  Anne  Murray^  mother  of  Mary  Anne  and  Fanny 
Murray^  and  also  the  father  of  Joanna  Curtis  and  Christo* 
pher  CurtfSy  deceased,  is  entitled  to  the  distributive  shares 
of  all  those  persons. 

Judge  Fleming.  Upon  the  death  of  IVilliam  Murray^ 
his  widow,  Anne  Murray^  having  renounced  the  will  of  her 
deceased  husband,  took,  as  her  dower,  three  ninths  of  his 
slaves,  and  otht- r  personal  estate;  and  his  three  daughters, 
Mary  Anne^  Harriet j  and  Fanny  Murray ^  each  two  ninths 
thereof.  Upon  the  death  of  Mary  Anne  Murray j  in 
diarchy  1793,  before  the  act  of  December^  1792,  c  92.  was 
in  Ibrce,  her  mother,  then  the  wife  of  Charks  Curtis^  the 
appellant,  succeeded  to  two  equal  eighth  parts  of  her  slaves, 
and  other  personal  estate:  two  other  equal  eighth  parts 
vested  in  each  of  her  surviving  sisters,  Harriet  and  Fanny 
Murray;  and  one  equal  eighth  part  vested  in  each  of  her 
brother  and  sister  of  the  half-blood,  to  wit,  Christopher  and 
Joanna  Curtis.'  And  of  the  reversionary  interest  in  the 
dower  slaves  of  her  mother,  two  equal  sixth  parts  vesud 
in  each  of  her  said  sisters,  and  one  equal  sixth  part  m 
each  of  her  said  brother  and  sister  of  the  half-blood* 
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Upon  the  death  of  Joanna  Curtis^  in  yw/y,  1793,  the 
'estate  derived  to  her  from  Mary  Anne  Murray^  her  sister 
of  the  half  blood,  vested  in  her  father  Charles  Curtis^  the 
appellant,  who,  upon  the  death  of  his  son  Christopher 
Curtis y  in  Aprils  1795,  became  entitled  to  one  other  eighth 
part  of  the  estate  of  the  said  Mary  Anne  Murray^  deceased, 
making,  in  the  whole,  a  moiety  thereof. 

With  respect  to  the  estate  of  Fanny  Murray ^the  having 
died  whilst  the  act  of  1792,  c.  92.  was  in  full  force,  her 
mother,  and  brother  and  sister  of  the  half  blood,  were 
thereby  excluded  from  any  distributive  share  of  her  estate. 
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The  following  decree  was  thereupon  entered. 


"  The  Court  is  of  opinion  that  there  is  error  in  the  said 
decree  in  reversing  so  much  of  the  decree  in  the  original 
suit  brought  by  Charles  Curtis^  and  Elizabeth  Curtis^  an  in- 
fent,  by  the  said  Charles^  her  father  and  next  friend,  against 
Peter  Kempy  executor  of  William  Murray^  and  Harriet 
Murray^  only  surviving  child  of  the  said  William  Murray^ 
as  declares  that,  by  the  statute  for  distributing  personal 
estate,  including  slaves  unbequeathed,'  the  plaintiff,  Charles 
Curtis^  (in  right  of  his  wife  and  his  two  elder  children  by 
her,  who  are  dead,  and  whom  he  representeth,)  is  entided 
to  one  half  of  the  personal  estate  of  Mary  Anne  Murray^ 
and  as  directs  that  the  said  Peter  Kempy  defendant  in  that 
suit,  should  render  an  account  of  his  administration  of  the 
estate  of  his  said  testator,  before  ,  Commission- 

ers appointed  to  examine,  state  and  report  on  the  same; 
smd  as  decrees  that  the  said  Peter  should  pay  and  deliver 
to  the  plaintiff  in  that  suit,  Charles  Curtis^  one  half  of  the 
slaves  and  other  personal  estate  of  the  said  Mary  Anne 
Murray;  and  as  approves  and  confirms  the  report  of  the 
Commissioners  made  in  pursuance  of  that  -  decree  and  or- 
der: and  that  there  is  also  error  in  so  much  of  the  first 
mentioned  decree  on  the  bill  of  review  as  dismisses  the 
bill  in  the  original  suit  with  costs ;  this  Court  being  of  opi- 
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April,     nion  that  80  much  of  the  said  original  decree  as  relates  t^ 

1810* 

\^^>r^    the  estate  of  Mary  Anne  Murray^  deceased,  is  correct,  aiMl 
Wyait       ought  to  have  been  affirmed  on  the  said  bill  of  review ;  and 

Maae  and  that  the  residue  of  the  said  decree  in  the  original  suit  Was 
^'  properly  reversed ;  it  is  therefore  decreed  and  ordered,  that 
the  decree  in  this  suit  be  reversed  and  annulled,  and  that  die 
appellants  recover  against  the  appellees  their  costs  bjr  them  ex- 
pended in  the  prosecution  of  their  appeal  aforesaid  here*  And 
this  Court  proceeding  to  make  such  decree  as  the  said'Supe^ 
rior  Court  of  Chancery  ought  to  have  rendered  on  the  bill  of 
review*  aforesaid,  it  is  further  decreed  and  ordered,  that  the 
ssdd  Peter  Kemp  do  pay  and  deliver  to  the  appellant,  Pe^ 
ter  Wyatty  administrator  of  Charks  Curtis^  one  half  of  Ac 
slaves  and  ptrsbnal  estate  which  were  of  the  estate  of  the  said 
Mary  Anne  Murray^  deceased,  and  account  for  the  profits 
of  the  said  slaves  from  the  time  of  her  death,  and  pay  the 
same  to  the  said  Peter  Wyatt^  administrator  of  the  said 
Charks  Curtis.  And  it  is  ordered,  that  the  cause  be  remanded 
to  the  said  Superior  Court  of  Chancery  for  an  accotmt  to  be 
taken,  and  further  proceedings  to  be  had  therein^  agreeaUjr 
to  the  principles  of  this  decree.'* 


Apgueid  Tv^et" 
day.  May  8, 

i^i/"w^^  Hunter  against  Fairfax's  Devisee. 

netday,  OctO' 
ber  25, 1809. 

J.  By  the  act      IN  an  action  of  ejectment,  on  behalf  of  David  Hunter 
^18^"™^^  against  Denny  Fairfax,  in  the  Winchester  District  Court, 

the  lOth  of  December,  1796,  (see  appendix.  No.  V.  to  8  Rev,  Code,  p.  (71.)  c.  5.)  tke 
mje  of  Denny  Fairfax,  and  of  those  who  claim  under  hiro,  to  such  of  the  Unds  in  the 
J\mh^  Mck  of  Virginia  m  were  waate  and  unappropriated  at  the  time  of  the  death  of 
liOrd  Fatrfax,  was  clearly  extinguished.  "^ 

«.  Qum'e,  Were  the  several  acto  of  Assembly,  respecting:  the  mo«le  of  aequirioir  tiflea 
to  waste  and  unappropriated  lands  in  the  J^'orthem  J^eck,  equivalent  to  an  ingttett  ofoiRce 
and  sufficient  to  authorize  gi-ants  of  the  said  lands  by  the  Commonwealth,  mdepencCn^ 
of  the. said  act  of  compromise  ?  "^  ^ 

^.- .^'^»  '^^^\^\  by  virtue  of  the  treaty  of  1783,  persons  born  in  Great  BrUain^  and 
rcsidingthereouthe4thot  Juhf,  177G,  could,  without  eter  thereafter  beeominir  c&mH 
of  Vtrgtma,ov  of  any  af  the  t/mted  States  oiJlmerica,  take  and  hold  lands  in  Fi^^fcZb? 
descent,  or  devise,  accruing  Oeticeen  that  tiay  and  the  date  of  the  taid  treaty  ?  ^^ 

4.  In  ejectment,  if  the  term  laid  in  the  declaration  expire  before  the  dedskm  of  tlk» 
caiuse,  the  practice  is  to  gi  ant  leave  to  amend  the  declaration  by  enlArging  the  tenn. 
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for  788  acres  of  land  lying  in  the  County  of  Sheiumdoah^     ^iSo!'* 
the  partieS)  by  their  counsel,  on  the  9di  of  September ,  1793^    v^^v^^/ 
agreed  a  case,  in  substance^  as  follows:  Hunter 

1.  That  the  act  of  Assembly  entided,  **  an  act  for  con-     ^jf^^ 
firming  and  better  securing  the  tides  to  lands  in  the  North'  _.,«.— 
em  Neck^  held  under  the  Right  Honourable  Thomas  Lord 
Fairfax^  &c.(a)  truly  recites  the  several  grants  or  charters  W.  *   ^^' 
which  were  made  by  the   Kings  of  Great  Britain^  to  the 
predecessors  or  ancestors  of  the  late  Thomas  Lord  Fairfax^ 

of  and  concerning  that  part  of  the  territory  of  the  then 
Colony,  now  Commonwealth,  of  Virginia^  called  and  known 
by  the  name  of  the  Northern  Neck;  and  that  all  the  estates, 
rights  and  authorities  thereby  granted  to  them  were  lawfully 
vested  in  him  previous  to  the  year  1736,  and  remained 
vested  in  him  undl  the  time  of  his  death. 

2.  That,  in  the  year  1748,  an  act  of  Assembly  was 
passed,  entitled,  ^^  An  act  confirming  the  grants  made  by 

his  majesty,  within  the  bounds  of  the  Northern  Necky^  &c(A)  yj)J  *^ 

3.  That  the  said  Thomas  Lord  FairfaXy  proprietor  of  the 
said  territory  called  the  Northern  Necky  in  the  year  1748, 
opened  and  kept  and  conducted  at  his  own  expense  an  office 
within  the  said  Northern  Necky  for  granting  and  conveying 
what  he  described  and  called  the  waste  and  ungranted  lands 
therein,  upon  certain  terms,  and  according  to  certain  rules 
by  him  established  and  published,  and  that  such  of  the 
aforesaid  lands  as  were  granted  and  conveyed  by  him  in 

fecy  were  granted  and  conveyed,  in  parcels,  in  a  certain 
form  J  set  forth  at  large  in  hoc  verba;  and  that  the  said 
grants  and  conveyances  in  fee  were  transcribed  and  entered 
in  books  kept  b)-  him  for  that  purpose,  in  the  said  office,  i^ 
his  own  clerks  or  agents,  and  were  uniformly  alike,  except 
as  to  grants  and  xxmveyances  of  lots  in  places  laid  off  and 
designed  for  towns;  that  he  kept  the  said  office  open  for 
the  purposes  aforesaid,  from  the  3'ear  1748  till  the  time  of 
Us  deathy  which  happened  in  December y  1781 ;  during  all 
which  time,  as  well  as  prior  thereto,  from  the  time  he  be- 
came  proprietor  as  aforesaid,  he  exercised  the  right  of 
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granting  and  conveying  in  fee-simple,  the  lands  called  waste 
and  ungrantctl  lands  as  aforesaid,  upon  the  rents,  condirions 
and  reservations  contained  in  the  grants  ixnA  conveyances 
made  by  him;  the  rents  reserved  therein  were  paid  to  him 
as  they  annually  accrued;  and  he  also  exercised  the  right 
of  leasing  for  term  of  lives  and  for  years  (reserving  annual 
rents)  parcels  of  the  said,  lands  called  by  him  waste  and 
ungranted;  which  rents  were  also  paid  as  they  became  due. 
4.  '1  hat  the  said  Thomas  Lord  Fairfax  u  as,  at  the 
time  of  his  death,  and  for  many  years  had  been,  a  citizen 
and  inhabitant  of  the  Commonwealth  of  Virginia;  that  he 
duly  made  and  published  his  last  will  and  testament,  which 
is  set  forth  in  hctc  verba^  and  was  admitted  to  record  by  the 
Court  of  Frederick  County  the  5th  of  March^  1782;  in 
which  will  he  devised  all  his  ^^  undivided  sixth  part  or  share 
of  his  lands  and  plantations  in  the  Colony  of  Virginia, 
commonly  called  or  known  by  the  name  jof  the  Northern 
Neck  of  Virginia^  to  the  Reverend  Denny  Martin^  his  ne» 
phew,  of  the  County  of  Kent^  in  Great  Britain^  to  him,  his 
heirs  and  assigns  for  ever ;  upon  condition  that  he  should 
procure  an  act  of  Parliament  to  pass  to  take  upon  him  the 
name  of  Fairfax  and  coat  of  arms.  And  that  the  defendant 
Denny  Fairfax  was  the  same  person  mentioned  in  the  said 
will  by  the  name  of  Denny  Mc^rtin^  and  that  he  obuined  the 
name  of  Denny  Fairfax^  and  the  Fairfax  coat  of  arms,  in 
conformity  to  the  directions  of  the  said  wilL 

5.  That  the  lands  in  the  declaration  mentioned  are  a 
part  of  the  lands  known  by  the  name  of  the  Northern  Neck- 
of  Virginia;  and  are  also  the  same  lands  for  which  a  patent 
was  granted  to  David  Hunter j  the  lessor  of  the  plaintiff,  by 
Beverley  Randolph,  Governor  of  Virginia;  (which  is  set 
forth  in  hcec  verba^  dated  April  30th,  1789;)  and  are  part 
of  the  lands  called  and  described  as  waste  and  ungranted> 
within  the  said  Northern  Keck^  by  the  said  Thomas  Lord 
Fatfaxy  as  aforesaid;  and  are  of  the  value  of  five  hundred 
pounds  ctxrrent  money. 
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6.  That  Thomas  Ijor4  Fairfax  died  seised  in  fee  of  sundry 
tracts  of  land  in  the  County  of  Frederick^  and  other  coun- 
ties in  the  said  Northern  Neck^  containing  altogether  three 
hundred  thousand  acres^  which  had  been  granted  and  con- 
veyed by  him  to  Thomas  Bryan  Martin^  in  fee,  upon  the  • 
same  terms,  and  in  the  same  forms  of  other  lands  conveyed 
and  granted  by  him  in  fee  as  aforesaid,  which  lands  were 
soon  thereafter  reconvcyed  by  the  said  Thomas  Bryan  Mar^ 
tin  unto  him  in  fee. 

7.  That  **  the  defendant  in  this  suit  was  bom  in  England^ 
a  subject  to  the  King  of  Great  Britain^  in  the  year  1750,  is 
noxv^  and  ever  since  his  birth  hath  been^  a  subject  to  the  said 
King^  and  hath  always  inhabited  within  England^  as  well 
during  the  late  war  between  Great  Britain  and  America^ 
jwhich  was  ended  by  the  peace  made  in  the  year  1783,  as  in 
all  other  times;  and  hath  not  made  himself  a  citizen  of  the 
United  States  of  America^  or  of  any  of  them,  by  taking  the 
oatli  of  citizenship  required  by  any  law  of  the  said  United 
Sta  teSy  or  of  any  one  of  them,  and  hath  never  been  in  any 
of  the  sdd  United  States^  but  always  hath  resided  in  £n- 
giandj  where  he  now  remains." 

8*  1  hat  a  certain  Thomas  Bryan  Martin  is  now,  and  al- 
ways hath  been,  a  citizen  of  the  State  of  Virginia^  and  is 
the  second  son  of  the  sister  of  Thomas  Lord  Fairfax^  and 
the  younger  brother  of  the  defendant ;  and  that  his  said 
mother  is  now  living,  and  always  has  been  a  British  subject, 
smd  never  hath  made  herself  a  citizen  of  the  United  States 
of  America^  or  of  any  of  them. 

9.  That  a  treaty  of  peace  was  finally  made  and  concluded 
in  the  year  1783,  between  Great  Britain  and  the  United 
States  of  America,  in  hoec  verba. 

10.  lliey  agreed  the  several  acts  of  Assembly,  entitled, 
^  an  act  for  establishing  a  land-office  and  ascertaining  the 
terms  and  manner  of  granting  waste  and  unappropriated 
lands  ;''(a)  ^^an  act  declaring  tenants  of  lands  or  slaves  in 
tail  to  hold  the  same  in  fee-simple;"(^)  an  act  passed  in  the 
year    1784,  entitled,  ^^an  act  respecting  future  confisca- 
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(a)  May^ 
1779,     c    J  3. 
Ch     Rev,   ». 
94. 

C*)   October, 
1776,    c.    «6. 
Ch%  Jtev*    p. 
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Apmit,     tion8;"(«)  ap  act  passed  id  the  year  1785,  entided,  ^  an  act 


181U. 


for  safe  keeping  the  land  papt- rs  of  the  Northern  Neck  in 
Hunter  the  register's  office  ;"(*)  9Xk  act  passed  in  the  year  1779,  en- 
Fairfax's     titled,  "  an  act  declaring  who  shall  be  deemed  ciiizens  of  this 

Devisee. 

Coramon\veaith;"(t)  an  act  passed  m  the  year  1782,  cn- 


(o)  1784,  c.  x:xt\t6y  ^*  an  act  concerning  surveyor8;"(^)  an  act  passed  in 
a)  1785,  o.  the  year  1785,  entided,  **an  act  concerning  cschcators;"(^) 
Code,  App  and  an  act  passed  in  the  year  1785,  entitled,  **  an  act  to  ex- 
(cVWay,i77y,  tend  the  opemtion  of  an  act,  entitled,  **an  act  concerning 
Xd)  October,  cschcators"  to  the  several  counties  in  the  Northern  NecL^(/) 
CA.^'/?w.  ^p.  11*  '^^«y  agreed  that  the  lands  in  the  declaration  men- 
F?'  t-ruK    «  tioned  had  not  been  escheated  and  seised  into  the  hands  of 

[ej    I/O*,    *'• 

^3-  *  '^^*  the  Commonwealth  pursuant  to  the  two  acts  of  Assembly 
Code,  p.  '^-  .  - 

(/)  1785,  c  last  mentioned,  or  either  of  them;  and  that  no  mque&t  of 

^Code,  Jipp^    office  of  escheat  had  been  taken  of  and  concerning  the  said 

«»-^'t'"-^   lands. 

12.  They  agreed  in  h^ec  verba^  the  24th  section  of  the 
act  passed  in  the  year  1782,  entided,  ^*^an  act  to  amend  and 
reduce  the  several  acts  of  Assembly,  for  ascertaining  ceiv 
tain  taxes  and  duties,  and  for  establislung  a  permanent  re* 

{g)  October,   venue,'into  one  act«"(^) 

Si.  Chi  iuv.      13.  They  agreed  that  the  lessor  of  the  plaintiff  is  a  cittzen 

^  ^^**'  of  Virginia',  and  always  has  been,  and  that  he  entered  into 

the  lands  conuined  in  his  grant  or  patent  aforesaid,  in  pur- 
suance thereof,  and  was  possessed  thereof  prior  to  this 
suit* 

14.  They  agreed  the  lease,  entry  and  ouster  in  the  declap 
ration  mentioned;  and,  if,  upon  the  whole  matter,  the  law 
be  for  the  plaintiff,  that  judgment  be  rendered  for  him  for 
his  term  yet  to  come  in  the  lands  in  the  declar^on  men- 
tioned, and  one  penny  damage;  otherwise,  that  judgment 
be  rendered  for  the  defendant* 

The  District  Court,  upon  this  case  agreed,  gave  judg- 
ment for  the  defendant;  whereupon  die  plaintiff  appealed; 
and,  Denny  Fairfax  having  afterwards  departed  this  life, 
6 
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the  appeal  was  revived  agaioBt  Philip  Martm^  his  hehr  at 
law  and  devisee* 

This  cause  was  argued  in  Mayy  1796,  before  Judges 
LtomS)  Carrington,  Fleming  and  Roane,  and  reargued 
on  Wednesday,  October  2i,  1809,  by  fVilUams  and  Wickham^ 
far  the  appellant,  and  Cdit,  for  the  appellee,  before  Judges 
Fleming  and  UoANE ;  (Judge  Tucker  not  sitting  in  the 
cause,  through  mouves  of  delicacy,  being  nearly  relatedrto  a 
person  interested;)  but,  as  the  Court  went  so  fuUy  into  the 
subject  in  giving  their  opinions,  it  is  thought  proper  to  omit 
the  arguments  at  the  bar. 


Monday^  Jfril23,  1810. 
opinions. 


The  Judges  pronounced  their 


April, 
1810. 


Judge  Roane*  This  was  an  ejectment  brought  by  the 
appellant  against  Denny  Fairfax,  under  whom  the  appellee 
claims,  in  the  District  Court  of  Winchester* 

At  the  trial,  the  parties  agreed  a  case  in  lieu  of  a  special 
verdict.     That  case  agrees,  inter  alia,  various  acts  of  As- 
sembly respecting  the  territory  of  the  Northern  Neck^  as  is 
therein  more  parucularly  stated;  the  treaty  of  peace  of 
1783,  between  the  United  States  and  the  King  of  Great 
Britcan;  the  act  of  1784,  "  respecting  future  confiscations ^'^ 
that  Lord  Fair/ax  died,  a  citizen  of  this  Commonwealth, 
in  December,  1781,  having  devised  his  lands  in  the  Northern 
Neck  to  Denny  Fairfax,  who  was  bom  in  England  in  the 
year  1750,  and  has  never  become  a  citizen  of  Vtrginia,  or 
of  any  of  the  United  Stated;  that  the  land  in  controversy 
was  a  part  of  the  lands  in  that  territory  called  and  described 
by- Lord  Fairfax  as  waste  and  ungranted  land;   that  the 
appellant  obtained^  a  grant  therefor,  from  the  Common- 
wealth of  Firffima,  on  the  30th  of  Aprils  1789,  entered, 
and  was  possessed  in  pursuance  thereof  until  ejected;  and 
that  no  inquisition  of  escheat  or  forfeiture  was  ever  found 
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ApniL,      'ux  relation  to  this  land,  under  the  ordinary  actt  on  this 

1810.  ^ 

subject,  as  extended  to  the  said  territory  since  the  death  of 
Lord  Fairfax* 

Referriog  to  the  case  itself  for  a  more  particular  state- 
-  ment,  these  are  the  facts  which  se^m  most  important  in  the 
^  presetit  instance:  there  are  other  facts  which  seem  to  relate 
to  the  question  whether  Lord  Fairfax  had  an  absolute  fee 
estate  in  the  soil  of  the  said  territory,  or  only  a  seignioral 
right  thereto;  a  question  unnecessary  to  be  stirred  in  the 
present  instance,  as  my  opinion  will  go  upon  the  admission 
that  he  had  the  former.  The  District  Court  gave  judg- 
ment for  the  appellee,  from  which  an  appeal  was  taken  by 
the  appellant  to  this  Court.  It  is  necessary  here  to  state 
that  the  judgment  was  rendered  the  24th  of  Aprils  1794, 
which  accounts  for  the  omission  to  state  in  the  case  agreed, 
either  the  treaty  of  November  19,  1794,  between  the  Urn* 
ted  States  and  Great  Britairiy  or  the  act  of  compromise  of 
October  10,  1796,  between  the  Commonwealth  of  Virginia 
and  the  purchasers  under  Denny  Fairfax. 

On  the  part  of  the  appellant  it  is  contended,  that  Denny 
Fairfax  was,  at  the  time  of  the  devise  in  question,  and  ever 
after,  an  alien,  and  incapable  of  holding  lands  in  this  Com- 
monwealth ;  that,  admitting  an  inquest  of  office  to  have 
been  necessary  under  the  general  laws  as*  applying  to  or* 
dinary  cases,  the  several  acts  of  Assembly,  stated  in  the 
case,  respecting  the  mode  of  acquiring  titles  to  waste  and 
unappropriated  lands  in  the  Northern  Neciy  were  equivalent 
thereto,  and  supplied  the  place  thereof,  in  relation  to  such 
lands,  and  justified  the  grant  by  the  Commonwealth;  and 
that  the  act  of  compromise  of  1796,  aforesaid,  ceded  the 
tide  to  the  appellant,  even  if  it  were  not  complete  without 
it. 

On  the  part  of  the  appellee,  on  the  contrary,  it 
is  contended,  that  the  original  appellee,  Denny  Fairfax^ 
was  capable  of  taking  and  holding  the  land  devised 
to  him,  ui^til  devested  by  an  inquest  of  office,  or  some 
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equivalent  act;  and  that  no  such  act  had  taken  place  prior 
to  the  treaty  of  peace,  which,  it  is  further  alleged,  protected 
his  property,  apd  released  the  right  of  the  Commonwealth 
to  the  land  in  question:  it  is  also  contended,  that  the  act  of 
ccKnpromise  aforesaid  (being  passed  subsequent  to  the  - 
judgment  in  this  case)  does  not  affect  it,  and  cannot  be 
introduced  into  the  cause  so  as  to  vary  that  judgment. 

In  the  case  of  Reed  v.  Reed^  (MS.  Aprils  1805,)  it  was 
solemnFy  decided  by  this  Court,  that  a  man  standing  in  the 
predicament  of  Denny  Fairfax^  is  to  be  considered  as  an  alien 
under  our  laws,  and  that  the  treaty  of  peace  did  not  operate 
to  protect  or  enlarge  the  inheritable  rights  of  British  antenati 
accruing  after  the  date  thereof.  These  were  the  points 
actually  before  the  Court  in  that  case,  and,  therefore,  judi* 
cialhf  decided:  every  thing  which  may  have  fallen  from  any 
of  the  Judges  in- relation  to  other  points,  or  to  topics  not  ne- 
cessarily presented  by  the  case,  I  conceive  to  be  extrajudi' 
cialj  and,  as  such,  not  entitled  to  the  weight  of  binding  au- 
thority. It  was  not,  for  example,  decided^  on  the  other 
hand,  that  the  descents  to  British  antenati  accruing  between 
the  epoch  of  the  declaration  of  our  independence  and4|hat 
treaty,  were  protected  and  enlarged  thereby;  or,  in  other 
-words,  that  that  treaty  should  be  construed  to  arrest  the 
operation  of  the  ordinary  laws  of  escheat  and  forfeiture 
of  the  several  states:  much  less  was  it  decided,  in  that 
case,  or  any  other  within  my  knowledge,  that  the  several 
legislative  acts  stated  in  the  verdict  were  incompetent  to 
perfect  the  tide  of  the  Commonwealth  to  the  land  in  ques- 
tion, as  being  equivalent  to  inquisitions  of  office.  As, 
however,  although  such  were  the  only  points  necessarily 
and  judicially  decided  in  the  case  of  Reed  v.  Reedj  the  ques- 
tion touching  the  operation  of  the  treaty  upon  prior  cases^ 
was  discussed  much  at  large  by  myself,  which  question  now 
stands  for  the  opinion  of  this  Court,  I  must  beg  leave  to 
refer  to  zpart  of  m^  opinion  in  that  case,  as  containing  the 
grounds  of  my  opinion  in  this*  What  was  then  entirely 
extrajudicial^  and  inserted  only  from  the  diffiqulty  of  uking 
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AJ5*J^  a  partial  view  of  the  subject,  I  beg  leave  now  to  adopt  and 
reudtr  judicial^  it  being  called  for  by  the  actual  question  de* 
pending  before  us.  I  regret  the  necessity  of  reading'  any  part 
of  that  opinion;  which  arises  from  the  lapse  of  time  since  it 
was  delivered,  and  the  inconvenient  circumstance  that  the 
decisions  of  this  Court,  of  that  period,  have  not  yet  seen  the 
light,  and  exist  only  perhaps  in  a  single  manuscript.  I  re-^ 
gret  it,  however,  the  less,  because  I  shall  take  the  liberty, 
en  passant^  to  fortify  some  of  the  positions  then  taken,  by 
tncans  ot  notes  of  some  subsequent  decisions  in  the  Supreme 
Court  of  the  United  States^  and  other  authorities.  If  the 
opinion  is  long,  k  must  be  admitted  that  the  question  is  im- 
portant ;  and  I  offer  it  also  by  way  of  apologx ,  that  we  ha4 
then  to  explore  the  subject  in  the  first  instance. 

[Here  Judgr  Koanl,  read  irom  the  notes  of  his  opinion, 
in  the  case  of  J^eed  v.  I^eed^  that  part  thereof  which  imn^e- 
diately  relates  to  the  present  question.*] 

I  have  thus  endeavoured  to  shew  by  referring  to  and 
adopting  the  sentiments  I  delivered  in  the  case  of  Reed  v, 
Reed^  that  the  treaty  of  peace  has  nothing  to  do  with  the 
laws  of  alienage  of  the  several  states;  that,  if  it  had  any 
effect  upon  rights  like  the  present,  it  would  be  to  enlarge 
a  null  and  defeasible  interest  into  an  absolute  and  indefea- 
sible one,  contran  to  what  is  contended  for,  that  the  treaty 
was  to  protect  rights  antecedently  existing,  and  that  this 
construction-  (while  there  is  no  strong  necessity  for  it)  is 
opposed  by  many  and  insurmountable  objections.  In  re- 
lation to  cases  happening  after  that  treaty,  the  decision  in 
Reed\.  Reed\%  a  direct  authority  in  the  negative:  but  the 
question  relating  to /?r/(?r  cases  has  never  been  decided,  that 
I  can  learn,  either  in  this  Court  or  in  the  Supreme  Court  of 
the  United  States,  It  was  not  decided  in  the  case  of 
JMarshall  v.  Conrad.  (MS.)  In  that  case  Judges  Fleminq 
and  Cakrington  expressly  waived  the  consideration  of  the 

•  See  Appendix, 
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operation  of  the  treaty  upon  it^  as  being  rendered  unne- 
cessary by  the  act  of  compromise  of  1796.  Judge  Fleming 
considered  the  case,  also,  as  embraced  by  the  treaty  of 
1794;  as  to  which,  however,  his  opinion  seems  to  be  differ- 
ent from  that  of  the  Suprt- me  Court  of  the  United  States  in  . 
the  case  of  Dawson  v.  Godfrey^  4  Cranchy  321.  in  which  it 
^as  held,  that  a  British  antenata  could  not  recover  landa 
which  descended  upon  her  in  Maryland^  in  the  year  1793. 
Reposing  in  that  case,  therefore,  upon  the  ground  of  the 
compromise,  in  which,  1  believe,  the  other  members  of  tha 
Court  ^myself  dissenting)  entirely  concurred,  these  Judges 
did  not  enter  into  the  great  question  now  before  us,  which 
therefore  is  not  concluded  by  that  decision.  As  for  the 
case  of  The  Commonwealth  v.  Bristow^  (MS.,  Spring  term, 
1806,)  I  consider  it  to  be  in  favour  of  the  appellants.  While 
it  decides  that  a  confiscation,  which  is  complete  prior  to  the- 
date  of  the  treaty,  (which  I  shall  endeavour  to  shew  was 
the  case  in  the  present  instance,)  is  not  affected  thereby,  it 
passes  no  opinion  as  to  the  opr  ration  of  the  treaty  upon  the 
onUrwry  laws  of  alienage  of  the  several  states ;  for  the  con* 
fiscation  in  question  in  that  case  was  under  the  legislative 
act  of  1779,  which,  the  Court  properly  admitted,  (without 
any  inquiry  as  to  the  question  of  alienage,)  vested  al' 
British  property,  then  holden^  in  the  Commonwealth,  on  the 
ground  of  its  being  the  property  oi  enemies;  and  that  act 
(as  I  think  the  act  of  1782  may  be)  was  properly  comparr4 
to  a  general  bill  of  attainder.  That  decision,  however,  is 
important  on  account  of  the  analogy  which  holds,  as  afore* 
said,  between  the  general  inquisition  (if  I  may  so  express 
it)  conuined  in  the  act  of  1779,  and  that  resulting  from  the 
act  of  1782,  hereafter  mentioned,  for  taking  possession  of 
the  vacant  lands  in  the  Northern  Neck.  It  is  also  impor- 
tant in  deciding  (or  considering  the  case  of  Reed  v»  Reed  to 
have  decided)  that  British  subjects  were  aliens  here  from 
the  date  of  the  declaration  of  independence,  as  is  before 
abundantly  suted;  from  whence  it  would  follow  that 
stronger  expressions  in  the  treaty  would  he  necessary  t© 
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AFmxL»  openste  the  effect  in  question^  than  under  a  contrary  sup- 
position* 'The  question  before  us  is^  therefore,  I  conceiTCi 
entirely  open* 

Being  decidedly  of  (pinion,  for  the  reasons  already  stated, 
that  neither  the  treaty  of  peace,  nor  the  act  of  1 784  respecting 
future  con6scations,  related  at  all  to  the  subject  of  alienage, 
it  follows,  in  my  judgment,  that  the  act  of  I7ti5,  c.  67.  was 
undoubtedly  competent  to  vest  the  possession  of  the  vacant 
lands  of  the  Northern  Neck  in  the  Commonwealth.  Except 
for  the  bar  supposed  to  be  set  up  by  the  treaty,  to  the  power 
of  the  legislature,  this,  I  presume,  would  be  admitted  by  the 
appellee's  cotmsel  themselves:  but,  even  admitting  the 
application  of  the  treaty  to  the  case  before  us,  I  will  go 
further  and  contend,  that  the  title  of  the  Commonwealth 
to  the  vacant  lands  of  the  Northefn  Neck  was  perfected 
before  the  date  of  that  instrument. 

Lord  Fairfax  having  died  in  1781,  the  legislature  of  the 
then  sovereign  State  of  Virginia^  premising  that  they  had 
reason  to  believe  that  the  whole  of  that  extensive  territory 
had  devolved  on  alien  enemies,  turned  their  attention  to  the 
(tf)  Ch>  Rev.  subject  in  October^  1782.     By  their  act  of  that  session,(a) 
p..  176,  s.  34.  ^gy  sequestered  the  quit  rents  then  due  in  the  hands  of  the 
land-holders,    ordered  all  quit  renu    thereafter  accruing 
to  be  paid  into  the  treasury ^  and  exonerated  the  said  land- 
holders therefor/    I  kDow  of  no  means  more  efficacious 
than  this,  to  have  taken  possession  of  the  quit  rents^  and 
even  of  the  granted  lands  in  that  territory,  so  &r  as  a  tide 
thereto  existed  in  Lord  Fairfax;  and,  although  in  May^ 
(6)  Ibid,  206. 1783,(^)  they  released  to  his  executors  all  the  quit  rents 
due  at  the  time  of  his  deathy  they  retained  their  hold  on  those 
subsequently  arising,  until  they  finally  abolished  them  by 
the  act  of  1 785.     So  much  for  the  quit  rents  and  granted 
lands  in  that  territory.     As  to  the  vacant  lands  thereof,  by 
(c)  llfid.  180.  their  act  of  1782,(c)  after  premising  that  by  Lord  Fair' 
%^Qn^[,Z^^'f^^  death  great  inconveniences  wotild  accrue   to  those 
inclined  to  make  entries  for  vacant  lands  in  the  Northern 
Neck,  they  enacted  "  that  all  entries  made  with  the  surveyors 
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of  the  Goumkd  within  the  Northern  NecP  (which  entries     April, 
were  conse^ently  authorized  by  the  act}  ^^  shall  be  held 
deemed  and  ^en  as  good  and  voTid  in  lawj  ad  thode  here- 
tofore nmde  uoder  die  direction  of  the  said  Thomas  Lord! 
Fairfax^  until  some  mode  shall  be  taken  up  and  adopted  ^ 
by  the  General  Assembly,   concerning  the  territory   of 
the  Northern  Neck.^*    As  there  could  be  no  conceivable 
motiT^e  wi^  the  Legislature  to  abstain  from  taking  posses- 
sion of  those  XHicant  lands,  and  granting  them  out,  thereby 
to  settle  the  country  while  it  was  taking  possession  of  the 
quit  rents  and  granted  lands    thereof,    the   authorizing 
entries  to  be  made  therefor,  is  as  strong  a  mode  as  they 
could  possibly  have  adopted  to  declare  that  they  then  and 
there  took  possession  of  the  same.     They  took  possession 
thereof,  and  made  a  temporary  and  provisional  arrange- 
ment for  granting  it  away,  declaring,  at  the  same  time, 
their  intention  to  adopt  another  and  more  definitive  mode 
at  a  future  time*     That  mode  was  adopted  by  the  act  of 
1785,  c.67.;  in  which,  although  the  executive  were  directed 
to  take  possession  of  the   land^papers  of  the  Northern  ' 
Neck^  diey  were  not  directed  to  take  possession  of  the 
vacant  lands    thereof:   such   possession   had   been  taken 
by   the   act    of    1782,    and  it  would  have   been  absurd 
to  have  directed  it  in  any  other   way   than  by  authori* 
zing    entries    therefor,    as'  the  act  of  1782   had  done, 
and  which  amounted,  ex  vi  termini^  as  is  before  said,  to  a 
declaration  that  the  possession  of  such  lands  existed  in  the 
Commonwealth.     On  a  comparison  of  this  permanent  act 
of  1785,  with  the  temporary  one  of  1782  aforesaid,  it  will 
be  found  that  the  former  is  not  only  as  deficient  as  the 
latter  in  providing  any  mode  of  taking  posesssion  of  the 
territory  other  than  that  of  authorizing  entries  therefor, 
and  that  in  a  manner  not  more  strong  than  that  contained 
in  the  act  of  1782,  but  has  ^Iso  expressly  recognised  the 
eotries^  authorized  by  that   act,  and  provided  for  carry- 
ing the  same  into  grant.     When,  therefore,  the  appellees 
admit  the  title  of  the  Commonwealth  to  the  territory  in 
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question  to  have  been  complete,  under  the  act  of  1785,  but 
for  the  alleged  bar  of  the  treaty  of  peace,  they  must  also 
admit  the  samt-  in  relation  to  the  act  of'  1782,  which  was 
prior  to  the  treaty.  B\  both  those  acts,  the  whole  of  that 
vacant  territory  was  taken  possession  of  by  the  Common- 
wealth ;  and,  in  relation  thereto,  the  last  act  was  a  mere 
work  of  supererogation:  in  fact,  this  new  and  ridiculous 
idea  of  the  necessity  of  ordinary  and  particular  inquests  of 
office,  as  applying  to  the  case  in  question,  or  of  any  other 
symbol  of  investiture,  than  th.u  most  notorious  one  of  ally 
(an  act  of  the  Legislature,)  had  not  then  occurred  to  the 
mind  of  the  General  Assembly:  in  relation  to  the  Conw 
monwealth,  the  mere  assumption  of  the  lands  by  law  was 
sufficient,  though,  as  to  the  grantees  of  the  Common^ 
wealth,  other  acts  were  necessar}'  to  complete  their  title :  it 
is,  however,  enough  to  avoid  the  bar  presented  by  the 
treaty  that  the  tide  (including  the  possession)  of  the  lands 
was  then  completely  in  the  Commonwealth. 

yf\iAf:  atixs  general  inquisition  of  office,  by  the  Legisla- 
ture,  (if,  I  may  so  express  myself,)  was  peculiarly  adapted 
to  ihe  case  of  the  estate  of  an  individual,  which  pervaded  a 
great  number  of  the  Counties  of  the  Commonwealth,  the 
power  of  the  Legislature  to  substitute  an  act  for  an  ordinary 
inquisition  cannot  be  doubted.  It  is  admitted  that  an  act 
of  Parliament  in  the  reign  of  Philip  and  Mary^  declaring 
the  property  of  Sir  Thomas  IVyatt  to  be  vested  and  in  pos- 
session of  the  King,  without  any  inquest  of  office,  was  va- 
fa)  «  Tuck,  lid.(a)  That  case  differs  from  the  case  at  bar  only  in  de- 
C.  gree:  and  it  cannot  possibly  make  a  difference  that  the  m- 

quest  in  that  case  is  expressly  waived  by  the  act,  whereas  is 
the  case  before  us,  it  i^  waived  by  a  strong  and  necessary 
implication  only:  the  words  are  wanting,  but  are  more  thas 
supplied  by  the  actual  measures  taken  by  the  Legislature, 
eodem  Jlatu^  to  grant  out  the  lands  to  others. 

Upon  this  point  of  the  competency  of  a  general  legisla* 
the  act  to  supply  the  place  of  particular  inquisitions  of 
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office,  I  consider  the  case  of  Kinney  v.  Bfverley(a)  as  a  "^'g"^* 
direct  and  pointed  authority.  In  that  case,  the  title  of  the 
appellant  was  reprobated,  only  on  the  ground  that  the  lands 
sieged  to  be  vested  in  the  Commonwealth,  by  reason  of 
non-payment  of  taxes,  and  which  were  regranted  to  him, 
had  not  been  listed  by  a  County  Commissioner.  This  was  ^*  ^'  ^^ 
decided])  the  ground  of  the  decision  of  the  Court  in  that 
case,  as  appears  b>  the  report  thereof.  Although  the  lands 
in  dispute  in  that  case  stood  upon  a  common  foundation 
with  those  before  us,  both  as  to  the  want  of  particular  in- 
quisitions of  office,  and  also  as  to  the  non-existence  of  any 
other  mode  of  taking  possession  thereof  by  the  Common- 
wealth, except  by  authorizing  grants  to  others,  the  above 
was  the  only  ground  on  which  the  pretensions  of  the  ap- 
pellant failed  :  and  this^  ahhough  the  necessity  of  particular 
inquisitions,  as  applying  to  every  case,  was  suggested  by 
counsel,  and  much  laboured  by  one  of  the  Judges  of  the 
Court.  That  case  is  much  stronger  in  this  respect  than  the 
case  before  us :  for  there  the  lands  of  thousands  of  individuals, 
who  were  not  named  in  the  act,  and  whose  lands  lay  sparsim 
throughout  the  Commonwealth,  wfsre  liable  to  be  affected, 
whereas,  in  the  case  before  us,  the  lands  of  one  individual 
(by  name)  were  taken  into  the  hands  of  the  Commonwealth* 
In  short,  if  this  objection,  for  the  want  of  a  more  particular 
inquisition,  exists  in  this  case,  it  equally  exists  in  relation 
to  the  act  of  1785,  (considered  as  unaffected  by  the  treaty,) 
and  woul J  go  to  overthrow  every  title  acquired  under  it ! 

I  am  thus  of  opinion  that  the  treaty  of  peace  applies  not 
to  this  case,  nor  to  arrest  the  operation  of  the  laws  of 
^ienage  in  the  several  states ;  and  that,  even  if  it  does,  the 
title  of  the  Commonwealth  to  the  land  in  question  having 
been  perfected  hy  a  seisin  under  the  act  of  1782,  or,  in 
other  words,  the  confiscation  being  compUte^  that  treaty  had 
nothing  left  whereupon  to  operate. 

.This   view  of  the.  subject    makes   it  uno^ssary  for 
me  to  sav   much  in   relation  to  the   act  of  compromise  ^.^  ^ 
pi    1796*(i)      By    the    compromise   contained    in    thato.  i4. 
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act,  the  purchasers  under  Denny  Fairfax^  in  coosidemp 
tion  of  a  release,  by  the  Comnionweakb,  of  its  claim  to 
**  any  lands  specifically  appropriated  by  Loid  Fairfax  to 
his  own  use  either  by  deed  or  actual  survey,**  agreed  to  re- 
lease to  the  CpmrnoQwealth  ^^  all  claim  to  lands  supposed 
to  lie  within  the  Northern  Neck^  which  were  waste  and  wn» 
appropriated  at  the  time  of  the  death  of  JLord  Fairfax  f^ 
and  the  act  has  particular  relation  to,  and  was  intended  to 
settle  and  determine  this^  among  other  suits,  then  depend- 
ing in  this  Court,  touching  the  right  to  the  said  lands.  Of 
this  compromise  the  said  purchasers  have  already  availed 
themselves^  by  reversing  two  judgments  in  favour  of  the 
Commonwealth,  on  the  10th  of  October^  1798;  a  record  of 
one  of  which  is  now  before  me.  I  consider  the  compro- 
mise as  having  been  deposited  with  the  Court  for  the  pur- 
pose of  settling  all  the  causes  embraced  thereby,  according 
to  the  provisions  thereof:  and  I  can  never  consent  tbat  the 
appellees,  after  having  got  the  benefit  thereof,  should  re- 
fuse to  submit  thereto,  or  pay  the  equivalent;  the  conse- 
quence of  which  wt>uld  be,  that  the  Commonwealth  would 
have  to  remunerate  the  appelant  for  the  land  recovered 
from  him !  Such  a  course  cannot  be  justified  on  the  prin- 
ciples of  justice  or  good  faith;  and,  I  confess,  I  was  not  a 
litde  surprised  that  the  objection  should  have  been  rabed 
in  the  case  before  us. 

On  every  ground,^  therefore,  I  am  of  opinion,  that  the 
judgment  of  the  District  Court  should  be  reversed>  and 
entered  for  the  appellant* 


Judge  Fleming.  The  counsel  for  the  appellant,  who 
was  plaintiff*  in  the  Court  below,  has  made  three  points,  in 
support  of  bis  cause; 

1.  That  Denny  Fairfax  was,  at  the  time  of  the  decease  of 
Lord  Fairfax^  and  ever  after,  an  alien,  incapable  of  holding 
lands  withii^is  Commonwealth. 

2.  That  the  several  acts  of  Assembly  respecting  the  ac- 
quiring title  to  waste  and  unappropriated  lands  within  the 
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2forthem  Neck^  were  a  •uffictent  imiiieftt  of  office  to  autho*     ^^^^* 
rize  the  grunting  the  lands  to  the  appellant.     And, 

3.  That  the  act  of  compromise  between  the  purchasers 
of  Dennif  Fairfax  and  the  Commonwealth,  vested  the  lands 
in  Hunter^  even  if  his  title  was  not  complete  prior  thereto. 

With  respect  to  the  first  point,  the  counsel  seems  to 
admit  (by  not  denying  it)  the  right  of  Lord  Fairfax  to 
devine  the  land  in  question,  which  renders  an  inquiry  into 
the  nature  of  hi9  tide  unnecessary:  we  are  then  to  consider 
whether  Denny  Martin  was  incapable  of  holding  the  lands 
so  devised  to  him,  lying  within  this  Commonwealth  I 

It  has  been  settled  in  the  case  of  Marshall  v.  Conrad^ 
(and  I  believe  it  is  not,  or  ought  not,  to  be  controverted,  at 
this  day,}  that  an  alien  may  take  land  within  the  Common- 
urealth  by  purchase,  as  well  by  devise  as  by  grant  or  other 
conveyance,  and  hold  the  same  until  something  furdier  be 
done,  to  devest  him  of  his  right,  to  wit,  office  found;  which 
must  be  done  before  any  title  can  vest  in  the  Common- 
wealth during  the  life  of  the  devisee. 

The  case  agreed  between  the  parties,  in  the  nature  of  a 
special  verdict,  finds,  among  others,  two  acts  <^  Assembly 
passed  in  the  year   17B5,  the  first  entided,   ^^  An  act  con* 
ceming   eschtrators.''     (It  should  have  been  in  the  year 
ir79  instead  of  1785.)(a)  And  the  other  extending  the  ope-  (a)jll^,i770, 
ration  of  the  former  act  to  the  several  Counties  in  the  Jj)^'^     *^' 
Northern  Neck:  and  then  they  agree  that  the  lands  in  the 
declaration  mentioned  have  not  been  escheated  and  seised 
into  the  hands  of  the  Commonwealth,  pursuant  to  the  two 
acts  of  Assembly  last  mentioned,  or  either  of  them;  and 
that  no  inquest  of  office  of  escheat  hath  been  of  and  con- 
cern ing  the  said  lands.     And  this  brings  me  to  considei^die 
second  position  of  Mr.  Williams^  that    the  several  acts  of 
Assembly  respecting  the  acquiring  title  to  waste  and  unap- 
propriated lands  within  the  Northern  Necky  were  a  sufficient 
inqiiest  of  office  to  authorize  the  grandng  the  lands  to  the 
s^ipellant;  and  both  of  the  counsel  argued  that  the  Govern- 
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^^^,l^  nent,  or  Legialamre,  might  have  m  aflke  lakeo^  and  coifis- 
cate  the  land  by  any  mode  they  pleased*  ThfU^  as  a  general 
principle,  is  not  denied;  bitt  then  the  mode  ought  to  be  ex« 
plicit»  and  clearly  understood  by  all  persons  interested,  and 
not  bv  implication,  that  such  and  such  acts  of  the  Legislature, 
by  sQ^inrd  construcdon,  amount  to  an  office  founds  to  de- 
prive any  person,  whether  citizen  or  alien,  of  their  justly 
acquired  righu.  More  especially,  as  the  Legislature  bad 
already  acted  on  the  subject,  and  by  theacu  of- May ^  177% 
concerning  escheators,  and  the  amendatory  act  of  October 
{tCS   0ct9hfr^  followinc^(o)  clearly  pointed  out  a  mode  by  which,  widi 

1779..    18  CA.  7^    \  ^    ^     \  ...  ^     ^  ^  ^  , 

iS^  110.  great  solemnity,  those  inquisitions  ofofiice  were  to  be  taken, 
giving  to  BritHh  subjects,  or  other  persons  in  their 
brhalf,  the  right  of  being  heard  before  the  General  Court, 
by  a  mormtrans  de  droit;  ai:d  to  any  person  other  than  a 
Briti^  subject,  a  right  either  to  traverse  the  office,  or  to 
be  heard  on  a  mon^trans  de  droits  in  the  General  Court. 

1  proceed  to  examine  the  acts  of  Assembly,  or  clauses  of 
them,  as  are  supposed  to  amount  to  such  an  inquest  of  ofl&ce 
as  authorlzrd  the  granting  the  lands  to  the  appellant. 

I'he  first  that  occurs  is  tlie  24th  section  of  the  act  of 
1782,  c.  8.  ^^  To  amend  the  several  acts  of  Assembly  for 
ascertaining  certain  taxes  and  duties,  and  for  establishing  a 
permanent  revenue,  into  one  act,*^  whereby,  after  suggesting 
in  a  preamble^  that  since  the  death  of  the  late  proprietor  of 
the  Northern  Neck^  there  is  reason  to  suppose  that  the  lata 
proprietorship  hath  descended  upon  alien  enemies,  it  ia 
enacied,  ^  that  persons  holding  land  in  the  Northern  Neck 
ah<«U  retain,  sequestered  in  their  hands,  all  quit  rents  which 
are  now  due,  until  the  right  of  descent  shall  be  more  fuOy 
ascertained,  and  the  General  Assembly  shall  make  final 
decision  thereon;  and  all  quit  rents  which  hereafter  maf 
become  due,  within  the  limits  of  the  said  Northern  Ned^ 
al)ail  be  paid  into  the  public  treasury,  under  the  operation  of 
the  laws  of  this  session  oi  Assembly;  for  which  quit  renta 
the  inhabitants  of  the  said  Nonht-rn  Neck  shall  be  cju>nerah 
ted  hum  lUc  luiuie  claim  oi  me  proprietor." 


^  the  34sh  Year  of  Ae  Qmmmweahh. 

At  the  same  seuion  of  Asaembly,  ao  ac$  pas8«:4t  (c.  32*) 
«ntitied,  **  An  act  concerning  sorveyora,"  in  the  3d  section 
.  of  which^  after  reciting,  that  the  death  of  the  Kight 
Honourable  Thomas  Lord  Fair/ax  might  occasion  great 
inconvenience  to  those  who  might  incline  to  make  entries 
for  vacant  land  in  the  Northern  Neci^  it  was  enacted  tbm 
all  entries  made  widi  the  surveyors  of  the  Counties  withia 
the  Northern  Neck^  and  returned  to  the  office  formerijr 
kept  by  the  said  Thomas  Lord  Fairfax^  should  be  held^ 
deemed,  and  taken,  as  good  and  valid  in  law,  as  those  bi> 
fore  made  under  the  direction  of  the  siud  Thomas  Lord 
Fairfax  until  some  mode  should  be  taken  up  and  adopted^  6y  the 
General  Assembly  ^  concerning  the  territory  of  the  Northern 
Neck. 

At  this  period,  then,  (October^  1783,)  the  Legislature  was 
quite  undetermined  on  the  subject  of  this  territory,  and  had 
done  nothing  that  squinted  at  an  inquisition  of  office :  and) 
therefore  there  was,  from  any  act  of  government  at  that 
time,  scarce  a  semblance  of  a  title  vested  in  the  Common- 
wealth; as  the  clauses  just  above  recited  seem  to  have  be^an 
enacted  merely  for  the  convenience  of  those  who  were 
resident,  and  had  acquired  permanent  titles  to  their  lands 
within  the  territory,  and  also  of  those  who  were  taking 
steps  to  acquire  titles  to  lands  therein. 

Thus  the  matter  rested  until  the  ratification  of  the 
treaty  of  peace,  in  September^  1783;  at  which  time  the  hmd 
in  question  was  held  by  Denny  Fairfax^  under  the  will  of 
Lord  Fairfax^  as  no  confiscation  thereof  had  ever  taken 
place;  and,  by  the  6th  article  of  the  treaty,  it  was  stipulated 
that  there  should  be  no  future  confiscations  made,  nor  any 
prosecutions  commenced,  against  any  person  or  perso^i  for, 
#r  by  reason  of,  the  part  which  he  or  they  may  have  taken 
in  the  war,  and  that  no  person,  on  diat  aecotmt,  shoidd 
suffer  any  future  loss,  or  damage,  either  in  his  persottf 
kberty,  or  property.  And  so  sacred  was  the  treaty  held  by 
the  Legislature  of  the  state,  that  in  an  act  passed  in  October^ 
1783,  (c.  17«)  prohibiting  the  migration  of  cenain  persons 
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lo  this  Commonwealth,  there  is  a  proviso  tfiat  nothing  there- 
in contained  should  be  construed   so  as  to  contravene  the 
treaty  of  peace  with  Great  Britain^  lately  concluded.    And  ia 
October^  1784,  (c.  S^.')  an  act  passed,  entitled  "  An  act  con* 
cerning  Juture  confiscations^'^  in  which,  after  reciting  that  it 
is  stipulated  by  the  sixth  article  of  the  treaty  of  peace  that 
there  shall  be  no  future  confiscations  made,  it  is  enacted,  that 
no  future  confiscations  shall  be  made^  any  law  to  the  couirary 
notwithstanding.  With  a  proviso  that  the  act  should  not  ex* 
tend  to  any  suit  depending  in  any  Court,  which  commemed 
prior  to  the  ratification  of  the  treaty  of  peace;  which  treaty, 
aided  by  the  last  recited  act,  in  confirmation  thereof,  com« 
pleted,  in  my  conception,  the  title  of  Denny  Fab  fax  to  all 
the  lands  devised  to  him  by  Lord  Fairfiix;  in  which  he^  by 
the  devise^  acquired  the  same  interest  as  was  vested  in  the 
devisor,  at  the  time  of  his  death  ;  as  the  treaty,  in  my  ap- 
prehension, by  the  general  wording  of  the  sixth  article,  opera- 
ted as  forcibly,  and  eifectually,  on  the   sul>ject  now    under 
consideration,  as  if  it  had  been  specifically  stipulated  that 
the  estate  devised  by   Lord   Fairfax  to  Denny  Fairfax 
should  not  be  cor.fiscated;  or,  in  other  words,  that  it  should 
not  (nor  any  part  thereof)  be  seised,  taken,   or   appropria- 
ted to  the  use  of  the  Commonwealth,  and  the  act  of  1784 
had  been  penned  in  exact  conformity  to  such  stipulation* 
It  was  a  solemn  compact  of  the  highest  nature  and  dignity 
known  in  civil  society ;  and,  if  there  be  any  thing  ambiguous, 
or  doubtful  in  it,  ought  to  be  construed  in  the  most  liberal 
and  beneficial  manner,  in  favour  of  the  party  for  whose 
benefit  there  may  be  any  article  inserted  therein;  and  ought 
not,  in  my  conception,  to  have  been  contravened,  or  im- 
paired, by  any  legislative  act  of  our  government.     But  it 
is  contended  that  the  act  of  1785,  c.  67.  "yir  the  safe  keep- 
iitff  of  the  land  papers  of  the  Northern  Neck  in  the  re^ister'*s 
ofici^  operated  as  an  inquest  of  office,  and  gave  to  govern- 
ment tfie  right  of  granting  the  unappropriated  lands  in  the 
Northern   Neck,     To  this   I  answer,  that  the  treaty   of 
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peace,  as  recited  above,  and  so  solemnly  recognised  and 
acted  upon,  by  the  Legislature  but  the  preceding  year,  abso*  y 
lutely  forbids  such  a  construction :  and,  it  appears  to  me, 
therefore,  that  the  granting  the  land  in  question  to  the 
appellant,  in  the  year  1789,  was  an  exercise  of  power, 
without  a  right* 

3.  We  come  now  to  xonsider  the  third  point,  **  that 
the  act  of  compromise  between  the  purchasers  of  Denny 
Fairfax  and  the  Commonwealth,  vested  the  lands  in  Hunt* 
CTj  even  if  his  title  was  not  complete  prior  thereto."  This 
point  seems  in  favour  of  the  appellant;  and  ihe#aly  doubt 
and  difficulty  with  me  was,  whether,  as  the  act  is  not  notU 
ced  in  the  case  agreed^  the  Court  ought,  ex  o£kioj  to  take 
notice  of  it  ?  and,  if  so,  the  only  question  will  be,  whether 
the  land  in  controversy  had  been  specifically  appropriated 
and  reserved  by  Lord  Fairfax^  or  his  ancestors,  for  his  or 
their  use  I  On  reflecting  upon  the  subject,  my  doubt  is  / 
removed.  By  a  clause  in  our  act,  for  limitations  of  actions, 
&c.  private  acts  of  Assembly  may  be  given  in  evidence) 
though  not  specially  pleaded:  d  fortiori j  shM public  acts  be 
noticed,  in  all  cases,  to  which  they  apply ;  whether  specially 
referred  to,  or  not.  By  the  act  of  compromise  parsed  the 
tenth  day  of  December j  1796,  (at  which  time  there  were 
several  suits  depending  between  the  Commonwealth  and 
those  who  claimed  under  the  will  of  Lord  Fairfax^  in  re- 
gard to  their  respective  rights,)  the  immediate  purchaser  of 
Denny  Fairfax^  who  claimed  under  the  will  of  Thomas 
Lord  Fairfax^  gave  up  all  claim  to  the  lands  supposed  to  lie 
within  the  Northern  Neck^  xvhtch  were  waste  and  unappro* 
priated  at  the  time  of  the  death  of  Lord  Fairfax^  in  considera* 
tion  that  the  Commonwealth  relinquished  all  claim  to  the 
lands  specifically  appropriated  by  the  late  Thomas  Lord 
Fairfax^  or  his  ancestors  for  his  or  their  use.  The  case 
before  us,  then,  comes  expressly  within  the  provisions  of 
the  act :  and,  it  being  stated  in  the  case  agreed,,  that  the 
lands  in  the  declaration  mentioned  are  a  part  of  the  lands 
called  and  described  as  waste  and  unappropriated^  within 
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^^^-v^^^    the  title  of  Denny  Fairfax^  and  of  those  who  claim  under 
Hunter      him^  was,  ky  the  act  of  compromUcj  clearly  extinguished* 
Fair&x's     And,  Upon  that  ground^  and  upon  that  only^  I  am  of  opinion 
.  that  the  law  is  for  the  appellant,  and  he  must  have  judgp* 
ment  accordingly. 


Devisee. 


Judgment  retersed,  and  entered  for  the  appellant.  And 
it  appearing  that  the  appellant^s  term  in  his  declaration 
mentioned  has  expired,  liberty  was  given  him  to  amend 
the  same  1^  striking  out  the  word  ^^  ten"^  and  inserting  the 
words  ^^  twenty'threeJ^ 

To  this  judgment  the  appellee  obtained  a  writ  of  errw 
(a)  See  taws  from  the  Supreme  Court  of  the  Untied  iitate6;ia^  which  b 

-'  the  United  ...... 

sole*,  vul.  1.  now  pendmg  and  undetermined. 

63.  t.   S5. 


•fth 
State 
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jprii'^ii  Betts  against  Cralle. 


t.  If  •»  •tjj;^  THOMAS  CRALLE,  on  the  13th  day  of  ^uly^  1798, 
underuke  to  presented  a  bill  of  injunction  to  the  County  Court  of  £tf- 
of  land  (with  nenbuTg^  against  Charles  Betts;  stating  that  he  had  em- 
of*^  which  he  pitted  the  defendant  as  his  attorney  in  fact  to  survey  and 

does  not  pro- 
fete      himself 

pereonalltf  aeqtiafaited)  surreyed  (or  a  part  thereof,  and  upon  terms  «*in  case  the  fond  can- 
jwt  be  found,  to  have  a  proportional  part  of  the  ditmag-et  whieh  may  be  reeovered  by  hia 
employer  of  the  peraon  of  whom  he  bought,  and  a  proportional  pait  of  his  eafefaee  paid,*' 
he  is  not  bound  to  have  it  done  at  all  events;  bai  only  to  a  faitliful  performanee,  accord- 
ing to  the  best  information  he  can  obtain. 

S.  In  this  case,  therefore,  the  attorney  in  fact  being  impnted    upon  by  the  County  Sw> 
veyor,  and,  in  consequenoe  of  such  impositi«Mi,  having  a  survey  ma<tc  of  lan<l  not  pui-ohased 
-by  his  emnloyer,  was  held  not  responsible  for  his  mistake^  and  not  thereby  barred  of  his 
^  Claims  under  the  contract. 

3.  But,  after  the  sonrey,  the  employer  having  executed  a  bond  to  the  attorney  to  make 
him  a  conveyance  of  part  of  the  land  so  surveyed }  and  having  snatched  attd  torn  the  bond 
ao  given;  for  which  trespass  a  suit  was  threatened;  and,  thereupon,  having  given  two  boads 
for  money  in  full  stt^h^tioa  for  tearing^  the  above  bond,  and  for  the  attarwys  strvices;  the 
last-mentioned  bonds  were  considered  as  a  bar  to  any  olaiiu  of  the  att(»nK'v  a  ,dcr  the 
original  contract,  and  ac^udged  valid  and  obligatory,  notwithstanding  the  mistake  in  the 
survey  was  not  discovered  until  t^fier  those  bonds  toere  executed, 
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secure  for  him  a  tract  of  3>(XX)  acres  of  land  which  he  had 
purchased  of  Christopher  M  Conico  ;  being  part  of  a  larger 
tract,  which^  as  the  complainant  had  been  informed,  had 
been  located  and  surveyed  for  the  said  M  Conico;  that  the 
defendant  undertook /a//A/t///y  to  transaa  the  said  business, 
for  which  the  complainant  agreed  to  allow  him  300  acres, 
^art  of  the  said  3,000  acres :  the  said  Betts  thereupon  went 
to  KjenJtuckys  and  had  a  survey  of  a  certain  3,000  acres  of 
land  made,  purporting  to  be  part  of  the  said   M^Comco^s 
land,  and  then  returned,  bringing  with  him  a  plat  and  cer* 
tificate  of  the  said  survey,  which,  on  the  face  thereof,  ap- 
peared to  be  regular  and  correct :  the  complainant  there* 
upon  supposed  that  the  said  BetU  had  really  had  the  land 
properly  surveyed,  and  hesitated  not  to  allow  him  the  said 
30O  acres  of  land  for  his  trouble ;  but,  as  the  said  BeitM 
was  deairoua  to  take  money  for  the  said  land,  (which  the 
Complainant  preferred,)  he  g^ve  him   his  bond  for   100/. 
payable  December  25,  1796,  and  another  bond  for  50t  pay- 
able December  25,  1797,  being  the  sums  and  times  of  pay- 
ment which  the  said  Betts  agreed  to  take  for  the  said  land| 
and,  still  supposing  all  was  right,  he  had  patd^  and  taken  in, 
the  said  bond  for  100/.;  but,  to  his  utter  astonishment  and 
mortification,  had  since  discovered  that  the  whole  survey 
madei  as  aforesaid  by  the  said  Betts  was  erroneous,  and 
contained  no  part  of  the  land  which  He  bought  of  M^Comco^ 
^ut  was  located  upon  lands  belonging  to  other  people:  ^^the 
said  Betts  must  have  been  guilty  of  a  fraud  or  criminal 
neglect  of  his  duty  as  attorney,  because  he  had  a  true  plat 
cf  M^Comco^s  iandj  by  which  he  might  have  made  a  true 
survey,  which  he  had  not  done.''      The  complainant  had, 
theielore,    ^^  under  the  influence  of  a  deception,  and  with* 
out  any  consideration^'*^  paid  the  said  sum  of  100/.;  and  yet 
the  said  Betts  had  brought  a  suit,  and  recovered  a  judgment 
against  him  on  the  said  bond  lor  SOL     He  therefore  prayed 
an  injunction,  which  was  granted. 

The  defendant  filed  his  answer,  stating  that  he  had  got 
&e  surveyor  oi  Harrison  County,  Kentucky^  in  which  the 
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Afrtl,  lands  were  said  to  be  situated,  to  survey  3,000  acres,  part 
\^^>r\^  of  M'Conico's  grant,  according  to  copies  of  the  said  grant, 
Bettt  and  of  the  agreement  with  the  said  M^'Conico^  famished 
Craile.  him  by  the  complainant ;  a  fair  and  true  copy  of  which 
"*-~'""'^  survey,  signed  by  the  said  surveyor,  he  produced  to  the 
complainant  on  returning  from  Kentucky;  that,  upon  pro- 
ducing the  same,  the  respondent  demanded  the  complainant^s 
bond  to  make  a  title  to  300  acres,  part  thereof,  agreeable  to 
contract,  which  he  then  refused  to  give;  after  which  the 
complainant  applied  to  the  respondent  for  a  copy  of  said 
plat,  and  said  that  he  would  go  out  to  Kentucky  himself, 
and,  in  case  he  should  find  the  services  aforesaid  had  been 
rendered,  he  would,  on  his  return,  give  his  obligation  to 
make  a  title  to  300  acres  of  said  land  to  the  respondent; 
that  a  copy  of  said  plat  was  accordingly  delivered  the  com- 
plainant in  1795 ;  that  he  went  to  Kentucky^  and  (the  re- 
spondent hoped  to  prove)  viewed  the  lines  of  the  saidland, 
and  had  ihe  same  transferred  from  M^Conico  to  himself, 
by  the  Commissioners  in  that  country,  and  was  so  well 
pleased  that,  shortly  after  his  return  to  this  State,  (viz. 
October  28,  1795,)  he  gave  his  bond  in  the  penalty  of  300A 
with  condition  to  convey  to  the  respondent  a  good  and 
sufficient  title  to  300  acres,  part  of  the  said  3,000  acres  of 
land,  agreeable  to  the  original  plat  which  was  then  before 
him,  specifying  where  to  begin,  and  how  to  be  extended 
for  quantity ;  that  there  were  only  two  witnesses  then  pre^ 
sent  who  attested  the  bond ;  and,  the  contract  being  for 
land^  the  respondent  supposed  it  necessary  to  have  a  third 
witness,  and  about  three  da)  s  after,  applied  to  the  coiiu» 
plainant  to  reacknowiedge  said  bond,  which  he  consented 
to  do;  and,  the  third  witness  being  called  upon,  and  the 
bond  produced  by  ihc  respondent,  to  the  great  astonish- 
ment of  the  respondent,  the  complainant  made  a  most 
indecent  catch  at  the  said  bond,  and  tore  nearly  half  of 
the  same  off,  having  his  name  on  the  part  which  he  so 
disgracefully  snatched  away.  The  respondent,  therefore, 
being  about  to  commence  a  suit  against  the  complainant 
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for  his  conduct  aforesaid,  the  said  complainant  agreed  to     Apbil, 
give  his  two  bonds,  in  the  bill  mentioned,  for  100/.  and  50/.,    s^'-.r^ 
to  the  respondent,  provided  he  would  quit  all  claim  to  the       Betu 
said  300  acres  of  land;  all  which  was  immediately  agreed      Craile. 
upon ;  the  bonds  were  executed,  and  the  original  plat  de-  - 

livered  up  to  the  complainant;  that,  about  two  days  after- 
wards, the  complainant  was  offered  50/.  cash  more  than  he 
had  allowed  the  respondent  for  said  300  acres  of  land, 
which  he  refused  to  accept,  as  he  had  previously  viewed 
the  said  lands,  and  knew  they  were  valuable. 

The  respondent  denied  all  fraud  on  his  part;  declaring 
that  the  copy  of  the  grant  furnished  him  by  the  complain- 
ant (the  water-C(»urses  corresponding  with  the  survey 
which  he  caused  to  be  made)  was  all  the  guide  he  had 
in  the  agency  intrusted  to  him  ;  and  concluded  with  pray- 
ing a  dissolution  of  the  injunction. 

Sundry  affidavits  were  taken  which  fully  proved  the  cir- 
eumstances  set  forth  in  the  answer,  relative  to  the  complain- 
ant's executing,  and  afterwards  snatching  and  tearing  his 
bond  for  the  300  acres  of  land,  and  relative  to  his  giving 
the  bonds  for  100/.  and  50/.,  ^  which  were  understood  to  be 
in  full  satisfaction  for  the  breach  of  Cralie  in  tearing  the 
above  bond,  and  also  full  compensation  to  the  said  Belts 
for  his  services  rendered  the  said  Cralie  in  Kentucky-'^  but 
on  Cralie* s  behalf,  it  appeared  in  evidence  that  Betts^  when 
he  applied  for  the  first  mentioned  bond,  wanted  his  300 
acres  laid  off  in  a  certain  part  of  the  land  where  he  said 
there  was  to  be  a  ferry  place ;  that  Cralie  refused  to  give 
the  said  bond  until  Betta  agreed  to  have  them  laid  off  in 
another  place;  and  that,  after  it  had  been  signed,  the  said 
Betts  said  that  he  had  got  the  land  in  the  very  place  he 
wished  it,  being  the  part  to  which  Cralie  had  objected. 

The  deposition  of  John  Tittle^  the  surveyor,  stated,  that 
he  was  called  upon  by  the  defendant  as  agent  for  the  com- 
plainant, to  shew  M^'Conico^s  survey,  and  lay  off  and  sur- 
vey 3,000  acres  out  of  the  same  for  the  complainant;  that, 
Vol.  I.  11  h 
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having  surveyed  an  entry  made  in  the  name  of  a  certmi 
Mr.  Logwood^  which  called  to  adjoin  Ai^'Conico^s  west  line, 
he  supposed  he  could  Jind  said  M>Comco^8  survey ;  that  he 
went  in  search  of  M^Comco's  lines,  but,  not  finding  any^ 

'  proceeded  to  lay  off  the  complainant's  3,000  acres;  and  that 
he  had  since  found,  froip  the  copy  of  M^'Conico^s  entry,  that 
the  said  3,000  acres  were  not  within  240  poles  of  said 
JU^'Conico^s  survey  aforesaid.  From  other  evidence  it  ap* 
pearcd  that  this  discovery  was  made  m  the  fall  of  1796; 
after  Cralle  had  given  the  money  bonds,  but  before  that  for 
lOOA  had  become  due. 

The  defendant  proved  by  the  affidavit  of  John  Knight^ 
jun.  that,  jn  September^  1795,  the  witness  was  in  the  state 
of  Kentucky^  and  accompanied  the  complainant  and  the 
same  surveyor  to  see  the  3,000  acres  oi  land,  said  to  have 
been  surveyed  out  of  Christopher  MConico^s  survey ;  that 
the  surveyor  then  said  he  had  laid  off  the  same  at  the  in- 
stance of  Charks  Betts^  attorney  in  fact  for  the  complain- 
ant; that  they  examined  the  greater  part  of  the  comers  and 
lines  of  the  said  land,  and  found  them  plainly  and  well 
marked:  die  complainant  expressed  himself  much  satisfied 
at  the  faithful  execution  of  the  business  by  his  said  attor- 
ney; so  much  so,  that  he  had  400  acres  (part  of  die 
said  3,000)  laid  off,  which  he  had  previously  sold  to  a  cer- 
tain  James  Claughton  then  present.  The  witness  heard 
nothing  said  in  contradiction  to  the  validity  or  legality  of 

'  the  said  survey  of  3,000  acres;  but  understood  it  was  ge- 
nerally  believed  by  the  neighbours  to  be  a  part  of  a  large 
survey  granted  to  Christopher  M>Conico. 

Among  the  exhibits  were  copies  of  M'Conico's  grant,  for 
14,137  acres,  by  certain  metes  and  bounds  expressed  dierein, 
and  of  his  obligation  to  Cralle,  to  make  him  a  tide  **to  a 
certain  tract  or  parcel  of  land  containing  3,000  acres,  lying 
and  being  in  the  County  oi  Fayette;'  (from  which  Harrison 
County  was  afterwards  taken,)  "in  the  District  of  Ken^ 
tucty,  and  bordering  on  Main  Ucklng  Creek,  being  a  part 
pi  the  grant  above  mentioned;"  but  without  specifying  any 
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Odier  boundaries;  also,  a  copy  of  the  survey  made  for 
BeU9,  attorney  for  Cralliy  purporting  to  be  of  3,000  acres 
out  of  a  survey  of  Christopher  Af^Conk'o\  containing 
14,137  acres;  **  beginning  at  a  beech  on  the  said  M*Cotuc6*9 
west  tine^  on  the  bank  of  Main  Ucking^^  &c« 

The  County  Court  dissolved  the  injunction,  and  after- 
wards dismissed  the  bill:  but,  on  an  appeal,  the  late  Chan- 
cellor Wythe  reversed  their  decree,  with  costs;  and  ad- 
judged and  decreed  that  Belts  should  refund  the  100/.  he 
had  received,  with  interest  thereupon  from  the  time  of 
such  receipt  until  paid ;  that  the  injunction  be  made  per- 
petual ;  that  Cralie  convey,  with  warranty,  against  himtieif^ 
and  claimants  under  him  only^  to  Betts^  at  his  costs,  the  said 
CraUa^s  right  to  300  acres  of  land,  part  of  the  3,000  acres 
certified  by  John  Tittk  to  have  been  surveyed  by  him; 
and  that  Betts  pay  to  Crai/i  his  costs  in  the  County  Count 
botn  which  decree  Betts  appealed. 


BetU 


Cralie* 


Wickham^  for  the  appellant.  The  testimony  clearly 
proives  that  Betts  did  every  thbg  in  his  power  to  secure  the 
land.  The  fault,  therefore,  was  in  the  surveyor;  or,  per- 
haps, M^Conico^s  land  was  ideal;  for  there  is  no  evidence 
that  it  could  be  found  at  alL  But,  however  this  might  be, 
Cralie  was  guilty  of  very  improper  conduct  in  snatching 
the  bond  out  of  Betts*s  hand,  and  tearing  it.  A  compro* 
mise  was  afterwards  made,  which  closed  the  previous  u-ans* 
actions*  It  was  agreed  that  CralJe  should  pay  150L  at 
several  payments,  in  full  compensation  for  tearing  the 
bond  J  and  also  for  Betts'*s  servicts  in  Kentucky;  and  this 
compromise  ought  not  now  to  be  disturbed. 

There  is  no  ground  to  impute  to  Betts  any  unfair 
conduct.  He  (as  well  as  Cralie  himself)  was  imposed  upon 
by  the  surveyor;  and,  where  there  is  no  fraud,  the 
equity  on  both  sides  being  equal,  the  hw  should  pre- 
vaiL  Besides,  Cralli  may  still  sue  M^Conico  for  damages, 
if  his  land  be  really  lost;  or  may  maintain  an  action  against 
the  surveyor:   but  Betts  has  no  remedy,  except  against 
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Vs'o.*"     Cfralli^  for  the  great  trouble  and  expense  which  he  incurred 
s^'x^^  on  his  account. 

BetU 

T. 

Craiie.  Cali^  contra,  did  not  pretend  to  justify  Crall^s  conduct 

**""*"""""  in  tearing  the  bond;  but  neither  could  Betts  be  justified  in 
endeavouring  to  impose  on  him.  According  to  the  terms 
of  the  original  agreement^  all  that  Betts  had  a  right  to,  (che 
bmd  being  lost,)  was  his  proportion  of  such  damages*  as 
might  be  recovered  of  M'Cmitco;  but  he  was  certainly  not 
entided  to  the  land^  having  not  complied  with  the  agree- 
.  ment  on  his  part.  The  Jirst  bond,  therefore,  smells  of  im- 
position ;  being  for  an  absolute  conveyance  of  300  acres 
of  land  which  Betts  w^as  not  entitled  to;  and  the  last 
bonds  were  without  any  consideration  at  all*  Crall?9 
weakness  and  fear  of  being  prosecuted  for  tearing  the 
bond,  are  not  sufficient  reasons  to  bind  him.  There  is 
strong  reason  from  the  testimony  to  believe  that  M'Conico^s 
landy  with  due  diligence,  might  have  been  found.  If  a  man 
covenant  to  do  a  thing,  he  is  bound  to  do  it  at  all  events,  if 
it  be  practicable.  Nothing  can  discharge  him,  but  proving* 
it  to  be  impossible. 

The  decree  was  right,  except  that  the  Chancellor  ought 
not  to  have  given  Betts  the  land:  for  he  is  not  entided  to 
any  thing. 

JVtckham^  in  reply.  The  Chancellor's  directing  the  ZOO 
acres  to  be  conveyed  was  a  matter  of  moonshine;  having 
himself  decided  that  no  such  land  existed.  Mr.  Call  sets 
off  the  improper  conduct  of  Betts  against  that  of  Cralle: 

•  Note  by  the  Reporter.  The  original  agreement,  bearing  date  the  13th 
of  March,  1794,  (which  was  among  the  exidbits,  though  not  described  as  k 
'ivvitten  contract,  either  in  the  bill  or  answer,)  contained  a  clause  **  that  in 
etue  the  latul  could  not  be  Jouml,  Betts  was  to  have,  in  proportion  of  mone  j 
and  danmges  that  Cralle  might  recover  of  J^t^Conico  for  his  non-oonipiiiuioe 
in  making  him  a  lawful  title  to  the  said  3,000  acres  of  land,  as  SOO  is  to  d,OfX>; 
and  the  said  Cralle  was  to  bear  the  above  proportion  of  the  expenses  attendine 
the  laying  off  the  said  3,000  acres  of  Und,  and  other  contingent  expenses,  ia 
like  proportion  m  300  is  to  3,000. 
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bnt  there  is  no  proof  of  any  improper  conduct  on  the  part  "^j'^J^* 
of  Betts;  nor  even  of  any  negligence.  It  was  his  own  in- 
terest to  find  the  land ;  for  he  was  to  have  part  of  it. 
Credits  own  measure  of  diligence  was  a  good  rule  to 
measure  that  which  Beits  was  bound  to  exert.  He  went 
himself  to  Kentucky^  and  had  the  same  land  surveyed* 
The  bond  for  the  300  acres  was  not  a  void  act.  The 
parties  were  able  to  bind  themselves  by  their  contract,  and 
did  so.  Mr.  Call  contends  that  Belts  committed  a  fraud 
in  taking  that  bond  ;  the  condition  being  to  make  an  abso- 
lute  conveyance.  But,  the  bond  having  been  destroyed  by 
Cralli^  this  cannot  now  b^ presumed  in  his  favour:  on  the 
contrary,  the  bond  should  be  presumed  to  have  been  in 
pursuance  of  the  contract. 

Neither  is  there  any  proof  that  the  money  bonds  were 
obtained  by  terror.  Betts  accepted  them  in  bar  of  his 
claim  under  the  original  contract,  as  well  as  in  satisfaction 
for  the  trespass.  How,  then,  can  he  have  the  benefit  of  that 
contract  now  ?  The  Chancellor  ought,  indeed,  upon  annuU 
ling  the  compromise,  to  have  restored  us  to  our  original 
cause  of  action:  but  this  he  has  not  done. 

Friday^  April  27th.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker.  The  circumstances  of  this  case  appear 
to  be  extremely  hard.  The  complainant  appears  to  be  a 
loser,  without  the  fraud,  default,  or  neglect  of  the  defend- 
ant,^ who  seems  to  have  proceeded  to  perform  his  under- 
taking to  have  the  lands,  purchased  of  M^'Conico^  in 
Kentucky^  surveyed  with  fidelity,  and,  as  far  as  in  him  lay, 
with  prudence  and  discretion.  The  county  surveyor,  a 
sworn  public  officer,  was,  of  all  others,  the  person  most 
proper  to  apply  to,  to  point  out  and  divide  lands  located  ia 
a  wilderness.  That  the  surveyor  acted  unfaithfully  appears 
evident  from  his  own  depositions.  He  imposed  first  upon 
Betts,  and  afterwards  upon  Cralle  himself.     It  would  seem 
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April,  to  me  that  the  bond  which  Craili  tore,  being  given  by  him 
and  accrpted  by  Betts  for  a  conveyance  ot  lands  therein 
particularly  dt scribed,  was  pleadable  in  bar  of  any  action 
or  suit  for  a  specific  performance  of  the  original  contract^ 
or  for  damages  for  the  breach  thereof;  (except,  perhaps,  fof 
expenses  incurred  by  Bettai)  consequently,  Mr.  Call  is  mis* 
taken  in  supposing  Betts  might  still  avail  himself  of  thai 
contract*  The  second  and  third  bonds,  given  when  the 
compromise  took  place,  not  only  in  full  satisfaction  for  the 
300  acresvof  land  claimed  by  Betts^  but  as  full  compensation 
to  him  for  his  services  rendered,  cannot  therefore  be  said  to 
have  been  given  without  any  consideration.  Craili  either 
has  or  m^y  have,  the  whole  lands,  noit;,  if  found;  or,  if  they 
cannot  be  found,  he  has  his  action  against  M^Conico  fur 
damages.  Of  those  damages  Betts^  under  the  original 
contract  was  entitled  to  a  proportion ;  to  which,  as  also  to  all 
other  recompense  for  his  trouble  and  expenses,  he  has  by 
the  compromise  yielded  all  claim.  I  cannot  'think  it  com* 
petent  to  a  Court  of  Chancery  to  set  aside  so  many  delibe- 
rate ^acts  between  the  parties,  and  reinstate  the  original 
contract  between  them.  I  am  therefore  of  opinion,  that  the 
Chancellor  erred  in  reversing  the  decree  of  the  Coun^ 
Court,  and  that  his  decree  ought  to  be  n  vrrsed,  and  that 
of  the  County  Court  esublished  and  affirmed. 

Judges  Roane  and  Fleming,  were  of  the  same  opinion. 
The  decree  of  the  Chancellor  was  thrreiore  unanimously 
reversed,  and  that  of  the  County  Court  affirmed. 
5 
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Marshall  against  Frisbic.  ^/>r»/ou 

IN  an  action  of  trespass  on  the  case  by  Nathaniel  Frisbie  of  Court  gnm- 
against  Almarine  Marshall^  in  the  Count\'  Court  of  Wijthe^  JJJJf^  .^^ 
a  commission  was  grantrd  the  dtfendant  on  the  15th  o{^^^  ^^p^^ 
June^  1796,  to  take  the  deposiiiou  of  PhHip  Dick,  of  the  jJ*A»«.beinR 

•/  '  '  ^  t  ^  **0y     consent 

city  o^  Ptiiladelphia;  **  and  Benjamin  Jqnes^  William  Ktmner,  •(  P^niet^ 
and  any  three  aldermen  of  the  said  city,  to  take  the  same  miMion  insue 
by  consent  of  the  parties ;''  and  the  same  was  granted  the  aldertnm  of 
plaintiflF.  On  the  11th  of  Juitfy  1797,  by  consent  of  the  tnd  w:  jrl^ 
parties,  it  was  ordered  that  a  commission  issue  **  to  any  *"g„*  *^l^ 
four  aldermen  of  the, city  of  Philadelphia,  and  WilUam'^^.^y ^^ 
Kenner^   to  take   the  deposition   of  the   same    witness,  **?<™'     «>m- 

fn»tiODs      to 

September  \4Xti^  1797,  the  following  order  was  entered:  t^ke  depoii. 
**  continued  at  the  plaintiiF^s  costs.  And,  by  consent  of  the  mlMil.n*  Imo^ 
parties,  order  granted  for  new  commissions  to  take  deposi-  «  fo*/^'X*dJ 

fr^Ano  "  <fcrm«n  of  the 

^"^"**  ^  ^  city  of  PMla^ 

A  commission  was  issued,  November  24th,  1798,  **  to  ^'P^t    and 

four  other  pei^ 

Reynold  Keen,  gent.,  alderman  of  the  city  of  Philadelphia,  ■"n*byntme,*» 
and  John  Gibson^  William  Rogers^  Robert  Underwood^  and  *<?   a/dermen^ 

(and  9mUting 

three  of  whom  to  act,  if  the  whole  cannot,"  should  he  pretwned  to  have  been  directed*^ 
ptTSons  agreed  upon  by  the  parties,^  bat  whose  names  were  omi\te<l  by  the  Clerk  in  enter- 
ing the  last  order;  no  objection  having  been  made,  in  the  Court  below,  on  aeeount  of 
any  real  or  supposed  Tartance  between  the  first  and  second  ordert  and  the  commi—iwu 

2.  A  commission  directed  to/w  persons,  («« any  three  of  whom  to  act,"  cannot  be  eie- 
cuted  by  one  only:  and  a  return,  bv  one,  that  three  others  were  present  when  the  deposi- 
^Son  was  Uken,  is  not  sufficient.    It  should  be  certified  by  three^  at  least,  who  were  present. 

3.  A  deposition,  taken  at  a  time  and  place  not  mentioned  in  the  notice,  may  be  read  aa 
evidence;  an  agent  of  the  party  to  whom  the  notice  was  giVen,  duly  authorized  to  attend  to 
the  taking  of  such  deposition,  having  appeared  at  the  time  and  place  appointed,  and  cm^ 
tented  to  a  postponement  to  such  otht- r  time  and  place.  And  if,  in  other  respects,  the 
eoromission  be  rtrgularly  execnted  and  retuined,  the  Court  will  presume  from  drcumttances^ 
that  the  peraoo  who  gave  the  consent  was  the  authorized  agent  of  the  party. 


e> 

th« 

keiog  expressed  in  such  notice  ? 
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^im.^*      Dflt^i^/  Denniston  (ani^  three  of  whom  to  act  if  the  whole  ean^ 
not)  of  the  s  ime  city,"  &c.  in  the  usual  form. 

1  he  notice  from  Frisbie  to  Marshall^  appointed  '*  th^ 
house  of  Philip  Did,  grocer  in  Market  Street,  Philadelpfuay 
on  the  19th  day  of  December^  1798,**  to  take  the  depositions 
which  was  taken  and  certified  in  the  following  manner: 
''  Philadelphia^  ss.  By  virtue  of  a  commission  from  the 
Commonwealth  of  Virginia^  issued,  &c.  to  me  Reynold  Keen^ 
one  of  the  aldermen  of  the  said  city  directed,  I  was  called 
upon  the  1 9th  day  of  December^  inst.  by  John  Gibson^ 
William  Rogers  and  Robert  Undcrwopdy  to  go  to  the  house 
of  Philip  Dick^  in  the  said  city,  to  take  his  deposition  in  an 
action  now  depending,  &c.;  and  William  Jones  likewise 
appearing  on  the  part  of  the  defendant ;  it  was  agreed  by 
the  said  John  Gibson,  William  Rogers,  and  Robert  Under* 
wood,  the  Commissioners  in  the  said  commission  named, 
as  well  as  on  the  part  of  William  Jones,  the  defendant's 
representative,  that  the  taking  of  the  deposition  be  post- 
poned to  the  2l5t  December,  then  for  the  greater  conve- 
nience to  meet  at  the  office  of  the  said  alderman  Reynold 
Keen.  Whereupon,  this  said  21st  of  December,  1798,  I 
have  caused  to  come  before  me  the  said  Philip  Dick,  in  the 
presence  of  the  said  Commissioners,  and  in  the  presence  of 
William  Jones,  the  representative  of  the  said  defendant,  and 
he  the  said  Philip,  being  sworn,  &c.  did  depose  and  say,'* 
&c.  (here  inserting  his  testimony ;  and  concluding  as  fol- 
lows:) **  The  foregoing  with  the  interrogatories  sworn  to 
and  subscribed  before /?^iynoi/^(pfn.  P.  DickJ*^     On 

the  12th  of  June,  1799,  10th  of  April,  1799,  and  12th  of 
November,  1800,  Juries  were  empannelled,  but  not  agree- 
ing, were  discharged,  the  plaintiff  having  at  the  trials  on 
the  10th  of  April,  1799,  and  12th  of  November,  1800,  offered 
in  evidence  the  deposition  taken  as  aforesaid,  to  which  the 
defendant  excepted,  but  his  objections  were  overruled. 
On  the  13th  of  June,  1800,  a  verdict  was  found  for  the 
defendant,  but  a  new  trial  awarded* 
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August  12th,  1800,  a  dedhnus  was  granted  the  defendant     A^'^^J^ 
to  take  the  depositions  of  Philip  Dick  and  William  Jones^ 
of  the  city  of  Philadelphia;  but  whether  he  ever  took  their 
depositions  accordingly  dot-s  not  appear* 

A  Jifth  Jury  was  empannelled  the  15th  of  April^  1801, 
when  the  plaintiff' A^m  offered  in  evidence  the  same  depo* 
sition  i  ^^  and  the  defendant  by  his  counsel  objected  to  the 
reading  thereof,  because,  Ist.  The  commission  was  directed 
to^v^  Commissioners,  (any  three  of  them  to  execute,)  and 
it  was  subscribed^  and  from  the  face  thereof,  as  he  contend- 
ed, appeared  executed  by  one  only;  2dly«  It  was  not  taken 
at  the  time  and  place  mentioned  in  the  notice;  and,  3dly* 
By  no  evidence  other  than  the  deposition  itself  did  it  nov/^ 
appear  that  iViUiatn  Jones  was  the  agent  of  the  defendant^ 
or  had  authority,  either  express  or  implied,  to  consent  to 
the  postponement  until  the  21st  of  December^  1798,  and  to 
a  different  place." 

The  Court  overruled  the  defendant's  objections;  and 
permitted  the  deposition  to  be  read  to  the  Jury,  who  re» 
turned  a  verdict  for  the  plaintiff .  for  120  dollars  damages; 
and  judgment  was  accordingly  entered,  which,  on  an  appeal 
to  the  District  Court,  was  affirmed;  whereupon  the  defend- 
ant appealed  to  this  Court. 

Wicihanty  for  the  appellant* 

Hay^  for  the  appellee. 

*  Note  bj  Uie  Reporter.  In  the  former  bill  of  exceptions,  filed  in  ^ytrify 
1799,  the  defendant  alleged  '*  that  ffilUam  Jonet  did  not  appear  to  hare  beea 
QOnttitnted  his  representative  wiUi  aathority  to  do  anj  thing  *'  except  attend 
U  the  taking  of  the  depontion**  And  In  the  bill  of  exeeptiont,  filed  the  l^K 
of  JSlavember^  1800,  the  tame  allegation  wat  in  substance  repeated;  the  de« 
Ibndant  contending  "  that  Jone9  bad  not  an  absolute  aalhority,  but  only  a 
power  to  attend  at  the  time  designated  in  the  noiioe.**  On  both  those  ocea- 
sions  a  witness  proved  the  defendant's  acknowledgment  that  he  had  authori- 
zed Jonea  to  attend  to  the  takings  o*'  tlie  deposition {  the  witness  using  in 
the  first  instance,  the  wonis  <*  in  his  stead;**  and  in  ilie  last  instauee,  ths 
Wonis  <*  and  to  act  as  his  usrent  therein.'* 

Tot.  I.  li 
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Friday^  May  11. 
nions. 


The  Judges  pronounced  their  ofH- 


Judge  Tucker.  The  only  question  in  this  cause  is, 
whether  the  deposition  of  one  Philip  Dick^  taktm  in  Philo' 
dclphia,  by  virtue  of  a  commission  from  the  County  Court 
of  Wythe^  ought  to  have  been  read  in  evidence  at  the  trial. 
I'he  act  of  1792,  1  Rev.  Code^  c.  141.  s.  13.  authorizes 
the  issuing  of  a  commission  directed  to  such  Commission^ 
ers,  not  exceeding  five,  as  shall  be  nominated  and  agreed  on 
by  the  parties  litigant. 

On  the  15th  of  Jwie^  1796,  a  commission  was  granted 
the  defendant  to  take  the  deposition  of  Philip  Dick;  and 
Benjamin  Jones^  William  Kenner^  and  any  three  aldermen 
of  the  said  city  were  to  take  the  same  by  consent  of  the 
parties;  and  the  same  was  granted  the  plaintiff. 

On  the  1 1th  of  July^  1797,  by  consent  of  the  parties^  it 
was  ordered  that  a  commission  issue  to  any  four  aldermen 
of  the  city  of  Philadelphia^^  and  William  Kenner^  for  the 
same  purpose.  September  14, 1797,  the  cause  was  continued 
at  the  plaintiff's  cost?,  and,  by  consent  of  parties  ^  an  order 
was  granted  for  new  commissions  to  take  depositions. 

A  commission  was  issued  on  the  23d  of  November^  1798, 
directed  **to  Reynold  Keen^  gendeman,  alderman  of  the 
city  of  Philadelphia^  and  ^ohn  Gibson^  William  Sogers^  Po* 
bert  Uncferwood,  and  David  Denniston^  (any  three  of  whom 
to  act  if  the  whole  cannot,)  of  the  same  city,  greeting.  Sec." 
This  commission  does  not  conform  to  the  consent  order. 
1st.  The  name  of  William  Kennee  is  not  in  it.  And, 
2dly.  It  is  not  directed  to  John  Gibson^  and  the  other  three 
as  aldermen^  nor  do  they  appear  to  have  been  aldermen. 
For,  although  the  order  of  the  11th  of  July^  1797,  was  not 
carried  into  effect  before  the  next  term,  I  consider  the  order 
of  September  14  following,  not  as  revoking^  but,  as  extend" 
ing  the  time  for  the  execution  of  it:  and,  consequendy^ 
that  the  commission  ought  to  have  conformed  to  it. 
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Again,  the  dcposidon  ts  certified  only  by  Reynold  Keen^     ^1*810^ 
and  not  by  any  other  of  the  Commissioners,  as  it  ought  in   'H^^ir^^ 
my  opinion.  Both  the  commission,  and  the  execution  of  it,     **««JjWl 
being  thus  manifestly  defective  upon  the  face  of  them,  the  *  ^'''^^^ 
disposition  ought  not  to  have  beeu  read.     The  judgment, 
therefore,  ought  to  be  reversed;  and  a  new  trial  awarded, 
with  directions  not  to  permit  the  deposition  to  be  read  on 
such  trial. 

Judge   Roane.     Several  objections  have  been  made  "to 
the  reception  of  the  deposition  suted  in  the  bill  of  except 
tions.     it  is  first  said,  that  there  is  no  proof  that  fV.  Jona 
was  the  agent  of  the  appellant;  without  which,  it  is  abo 
alleged,    the     deposition   coul<l    not  properly  have    been 
taken  on  the  day  and  at  the  place  in  which  it  was  taken. 
Several  answers  occur  to  this  objection.     In  the  first  place^ 
I  apprehend  that  the  Commissioners,  by  their  own  mere 
authority,  could  have  adjourned  the  taking  of  the  deposi- 
tion to  any  other  convenient  time  and  place,  in  the  event 
that  the  business  could  not  readily  have  been  finished,  on 
the  day  and  at  the  place  to  which  the  notice  applied.     In 
the  next  place,  if  it  were  necessary,  and  the  execu^on  of 
the  commission  were  in  other  respects  regular,  I  would 
presume  that  W.  Jones  was  constituted  by  the  appellant  his 
agent,  for  the  purpose  of  taking  the  deposidon :  I  would 
presume  this,  because   P.   Dick   was   considered   by  the 
appellant  himself  as  a  material  witness  for  him,  as  appears 
by  the  orders  for  commissions,  granted  at  his  instance^  on 
the  15th  of  June,  1796,  and  12ih  of  August^  1  TOO,  and  it  is 
natural  to  suppose,  that  a  man  would  appoint  an  agent  to 
attend  to  the  examination  of  a  material  witness:  I  would 
dso  easily  presume  that  W»  Jones  was  this  agent,  because 
(in  addition  to  other  considerations)  a  confidence  in  him 
may  be  in  some  degree  inferred,  on  the  part  of  the  appel- 
bnt,  from  his  having  considered  him  also  as  a  material 
witness ;  having  included  him  in  the  order  for  a  commis« 
sion  of  the  12th  of  August^  1800* 
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April.         Another  objection  (if  I  understood   the  counsel  rightly} 
«w^-^-^^   was,  that  there  was  a  variance  between  the  order  for  the 
^'•7***'*      commission,  and  the  commission  itself,  in  this^  that  the 
Fiisbie.      former  requires  the  latter  to  be  directed  to  five  aldermen^ 
any  three  ol  whom  are  authorized  to  act,  whereas    it  does 
not  appear  by  the  commission,  or  return,  that  more  than  one 
of  the  persons,  to  whom  the  commission  under  which  the 
deposition  was  taken,  was  an  alderman.     That  objection  of 
variance  applies,  it  is  true,  to  the  order  of  12th  of  August^ 
18D0;  but  it  was  not  under  that  order  that  the  commission 
issued,  but  under  that  ot  14th  September^  1797,  as  appears  by 
the  ^rz/^  of  the  commission  itself,  it  being  the  23d  Novttnber^ 
1798;  and  it  does  not  appear  that  that  ordtr  of  14ih  Sep* 
itmber^   1797 j   made  aldermen  indispensable,  as  Commis« 
sioners;  and,  as  the  arrangement  for  the  commission  was 
by  consent  of  parties^  there  is  no  ground  to  say  that  the 
commission  in  question    is  in  this  respect  objectionable. 
I  consider  this  order  of  14ih  September^  1797,  and  not  those 
•  of  a  prior  date,  as  the  one  under  which  the  deposition  was 

taken ;  and  that  the  former  commissions  were  superseded 
by  the  latter,  by  which  alone  we  are  to  be  governed. 

I  should,  therefore,  readily  get  over  all  these  objections : 
but  this  commission  is  not  returned  as  executed  by  more 
than  one  out  o{  Jive  Commissioners,  contrary  as  well  to  the 
tenor  of  the  commission  itself,  as  to  the  general  principles 
of  law  in  relation  to  authorities.  See  1  Bac.  Abr.  319. 
(GwilL  edit.)  and  the  cases  there  cited.  It  might  be  of 
dangerous  consequence  to  sanction  such  a  return  as  this; 
which  would  be  as  properly  done  in  the  ease  of  twenty 
Commissioners  as  of  five,  and  thus  one  dishonourable 
character  might  abuse  his  trust  to  the  injury  of  the  parties, 
and  in  opposition  to  the  precautions  they  have  taken  to 
require  the  concurrence  of  a  majority.  The  terms  of  this 
commission,  which  is  directed  to  five  by  name,  (any  three 
of  whom  are,  however,  empowered  to  act,)  in  using  the 
word  *'  you^^  and  omitting  to  use  the  expression  **  any  of 
youj^  are  very  emphatical  to  import,  that  the  tnist  wis 
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confided  to,  and  can  only  be  executed  (which  includes  the 
return)  by,  the  whole  number,  or,  at  least,  the  ni^jority 
thereof.  If  this  objection  had  never  been  taken  in  the 
Court  below,  or  even  if  we  were  now  considering  it  upon 
the  first  bill  of  exceptions,  (and  no  preotous  notice  of  the 
objection  on  the  part  of  the  appellant  had  been  given,)  I 
will  not  determine  that  the  objection  ought  to  prevail:  but 
the  case  is  widely  different  at  the  present  time.  We  are 
now  acting  upon  the  bill  of  exceptions  exhibited  on  the  1  Jth 
of  Aprils  1801,  when  the  case  was  on  trial  before  the  Jifth 
Jury*.  The  objection  in  question  was  not  then  taken  for 
the  first  time:  it  had  been  taken  on  the  1st  of  April^  1799, 
and  on  the  \Zth  of  November^  1800,  as  appears  by  the  several 
bills  of  exceptions  of  those  periods.  On  the  12th  of 
August^  1800,  the  appellant  also  obtained  an  order  for  taking 
Dici^s  deposition,  which  shewed  he  was  not  satisfied  with 
the  one  formerly  rendered.  All  these  facts  and  circum- 
stances shew  an  early  and  constant  objection,  on  the  part 
of  the  appellant,  to  the  deposition  in  question:  the  appel- 
lee cannot,  therefore,  complain  of  surprise,  and  the  case  now 
comes  before  us  as  it  would  in  relation  to  a  first  trial,  if 
notice  that  the  objection  would  be  made  had  been  pre- 
viously and  formally  given.  The  principles  of  law  must 
therefore  prevail;  and  the  appellee  having  deliberately 
staked  his  right  to  recover  upon  this,  as  an  abstract  ques- 
tion, he  must  submit  to  a  decision  upon  it  accordingly. 

My  opinion  therefore  is,  that  the  judgment  of  the  County 
Court  ik  erroneous,  in  having  admitted  the  deposition  in 
question  to  go  to  the  Jury,  and  that  the  judgment  of  the 
District  Court  affirming  it  is  also  erroneous;  that  both 
ought  to  be  reversed,  and  a  new  trial  awarded,  in  which, 
the  ssud  deposition  is  not  to  be  admitted  in  evidence. 


April, 
1810. 


Judge  Fleming.  The  only  important  point  in  this 
cause  is,  whether  the  deposition  of  Fhtiip  Dkk^  taken  in 
the  city  of  Philadelphia^  and  read  at  the  trial  of  the  cause 
in  the  County  Court^  was  legal  evidence  or  not  ? 


^ 


254 


isia 


Supreme  Court  of  Appeals. 

The  exceptions  taken  by  the  counsel  of  the  defendant 
'(the  present  appellant)  were,  IsU  That  the  commbsion 
under  which  the  deposition  was  taken  was  directed  to  five 
Commissioners,  any  three  of  whom  might  act;  and  it  wa» 
subscribed,  and  from  the  face  thereof  appeared,  as  he  coi> 
tended^  executed  by  one  only. 

2dly.  That  it  was  not  taken  at  the  time  and  place  men* 
tioned  in  the  notice.  And,  3dly.  That  by  no  evidence  . 
other  than  the  deposition  itself,  did  it  now  appear  that  Wil^ 
Ham  Jones  was  the  agent  of  the  defendant,  or  had  autho- 
rity, either  express  or  implied,  to  consent  to  the  postpone- 
ment until  the  21st  of  December^  1798,  and  to  a  different 
place.  No  exception  whatever  has  been  taken  by  counsel 
with  respect  to  the  legality  of  the  commission^  in  either  of 
the  Courts  in  which  the  cause  has  been  discussed.  But  a 
Judge  of  this  Court,  for  whose  opinions  I  have  the  highest 
respect,  seems  to  think  that  the  commission  itself  is  too 
defective,  in  knv^  to  authorize  the  taking  of  any  depostuon 
in  virtue  of  it :  but,  being  of  a  different  opinion,  I  must 
first  refer  to  the  act  of  Assembly  on  the  subject,  and  then 
notice  some  of  the  orders  that  had  been  made  in  the  cause, 
previous  to  the  date  of  the  commission. 

The  mode  pointed  out,  by  the  13th  section  of  the  act  of 
1792,  1  Rev*  Code^  c.  141.  for  taking  the  depositions  of 
witnesses  residing  out  of  the  state,  seems,  in  part,  superse* 
ded,  in  the  case  before  us,  by  the  appearance  and  consent 
of  the  parties  in  Court;  both  of  whom  seem  to  have  relied 
on  the  testimony  of  Philip  Dicky  whose  deposiuoa  is  now 
the  subject  of  controversy. 

On  the  15th  of  June^  1796,  a  commission  was  granted 
to  the  defendant  to  take  the  deposition  of  Philip  Diciy  of 
the  city  of  Philadelphia;  and  Benjamin  JoneSy  William 
Kenner  ^9Xid  three  aldermen  of  the  said  city  to  take  the 
same,  by  consent  of  the  parties;  "and  the  same  is  granted 
to  the  plaintiff.^ 

That  commission  not  having  been  executed,  on  the  llth 
of  y«/y>  1797,  by  consent  of  the  parties,  it  was  ordered. 


In  the  S4fA  Year  of  the  Commonwealth.  255 

jthat  a  commissioii  issue  to  any  four  aldermen  of  the  city  Avmii.. 
of  Philadelphia^  and  William  Kenner^  to  take  the  deposition  s^.^^^ 
of  Philip  Dick  of  said  city.  It  does  not  appear  whether  a  ^••'•k^ 
commission  ever  issued  by  virtue  of  that  order;  and  if  one  FHibie. 
did  issue,  it  was  not  executed :  as  on  the  l^Htiof  September^  — — - 
about  two  months  thereafter,  by  consent  of  the  parties^  an 
order  was  granted  for  new  commissions  to  take  depositions: 
from  whence  I  infer  that  the  parties  found  it  convenient  to 
change  the  Commissioners,  whether  on  the  death  of  WiU 
Uam  Kenner^  (the  only  one  specially  named  in  the  order  of 
jfuiy^  or  from  any  other  cause,  seems  immaterial,  as  the 
change  was  made  by  consent  of  the  parties.  In  the  com^ 
mission  issued  in  consequence  of  the  order  of  the  14th  of 
September^  and  by  virtue  of  which  the  deposition  was 
taken,  five  Commissioners  were  specially  named,  to  wit, 
Reynold  Keen^  alderman  of  the  city  of  Philadelphia^  John 
Gibson^  William  Rogers^  Robert  Underwood^  and  David 
Denni$ton^  any  three  of  whom  to  act,  if  the  whole  could 
not.  And  it  appears  that  the  four  first  named  were  pre* 
sent  at  the  taking  of  the  deposition,  though  certified  by 
Keen^  the  alderman,  only.  I  have  no  doubt  but  the  com« 
mission  issued  conformably  to  the  order,  though  no  com* 
missioners  are  named  xhtrtin.  1st.  Because  I  will  presimie 
that  the  Clerk  did  his  duty,  unless  the  contrary  had  appear- 
ed ;  2clly.  Because  I  cannot  suppose  the  clerk,  at  the  dis- 
tance of  four  or  five  hundred  miles  from  Philadelphia^ 
<where  he  was,  probably,  an  utter  stranger,  could  have  so 
particularly  inserted  the  names  of  five  Commissioners,  unless 
they  had  been  chosen  and  designated  by  the  parties  them- 
selves. And,  3dly.  Had  the  commission  not  have  been 
issued  in  conformity  to  the  order,  the  error  would  not  have 
escaped  the  vigilance  and  notice  of  Mr.  Sheffy^  the  eagle* 
eyed  counsel  of  the  appellant,  who  seems  to  have  availed 
his  client  of  every  advantage  he  supposed  the  law  would 
allow  him.  I  am  therefore  of  opinion,  that  the  commission 
'Was  of  sufficient  validity  to  authorize  the  taking  the  depo- 
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Apbil»     ahioo  under  it.     I  proceed  to  consider  the  exceptions  td^en 
to  the  deposition. 

With  respect  to  the  first  objection,  ^*  that  the  commission 
was  directed  to  five  Commissioners,  any  three  of  them  t* 
'  execute,  and  it  was  subscribed,  and  from  the  face  thereof 
(as  he  contende<i)  appeared  executed  by  one  only."      This 
b  the  only  point  on  which  I  had  any  doubt,  but,  on  mature 
refltfction,  alter  carefully  attending  to  the  deposition,  and  the 
return  thereof,  my  doubt  is  removed.     It  appears  to  have 
been  taken  in  the  preaetxce  of  four  Commissioners,   (whe« 
three  would  have  suffix  ed,}  and  of  Jones^  the  agent  of  the  ap- 
pellant, with  great  attention,  skill,and  circumspection.  After 
the  witness  had  gone  through  his  plain,  simple  narrative,  every 
pertinent  interrogator)'  that  an  acute  attorney  could  have  sug- 
gested seems  to  have  been  put  to  him  ;  all  of  which  he  answer- 
ed with  apparent  candour  and  perspicuity'.     The  deposition 
itself  seems  one  of  the  most  unexceptionable  that  I  ever  heard 
read  in  a  Court  of  Justice.     But  ^^  it  was  subscribed  by  onx 
Commissioner  only.^     That  I  take  to  be  the  usual  mode    of 
making  retiuns  on  commissions  of  this  nature,  executed  ia 
Philadtlpfua:  which  seems  to  me  rather  a  matter  of  form 
than  of  substance,  and  ought  not,  in  my  apprehension,  to  vi- 
tiate a  deposition  so  unexceptionable  in  every  other  respect; 
and  appearing  to  have  been  taken  by  the  whole  four  Com- 
missioners, who,  by  the  commission,  were  directed  *^  to  cause 
to  come  before  them  Philip  Dick^  and  him  diligently  exa- 
mine, in  solemn  form,  on  oath,  or  affirmation,  and  having 
received   his  examination    aforesaid,    that    they    f^nly 
SEND  the  same  enclosed  into  our  said  County  Court  of 
Wytbe.^'^    The  commission  did  not  require  that  the  deposi- 
tion should  be  subscribed  by   all  the   Commissioners:    but 
that  it  should  be  diligently  taien  by  them,  and  sent  into  the 
Court  from  whence  the  commission  issued  i  which  appears 
to  me  to  have   been  substantially  and  completely  done. 
On  trials  by  Jur} ,  even  in  cases  of  life  and  death,  die  ver- 
dicts are  subscribed  only  by  the  foremen,  in  behalf  of  the 
other  Jurors. 
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The  second  objection  b,  *^  that  it  was  not  taken  at  the 
time  and  place  mentioned  in  the  notice/'  It  appears  that 
the  Commissioners  met  at  the  time  and  place  therein  men- 
tioned ;  and  if  the  appellant  had  not  appeared,  either  in 
person,  or  by  agent,  they  might  have  proceeded  to  execute 
the  commission  in  bis  absence*  He  did  not  appear  in  per- 
son, and  their  receiving  yones  as  his  agent  did  not  place 
him  in  a  wcn^e  situation  dian  he  would  have  been  in  with- 
out an  agent :  jfones  (having  been  received  as  such)  had  a 
right  to  consent,  and  did  consent,  (probably  in  the  absence 
of  the  witness^')  to  postpone  the  business  for  two  days,  and 
then,  for  greater  convenience,  to  meet  at  the  office  of  al- 
derman  Keeti^  the  first  named  Commissioner,  where  the 
commission  was  executed  in  the  manner  before  noticed,  in 
the  presence  of  Jones^  the  agent,  and  by  the  same  four 
Commissioners. 

The  third  objection  is,  •*  that  by  no  evidence,  other  than 
the  deposition  itself,  did  it  now  appear  that  William  JoneB 
was  the  agent  of  the  defendant,  or  had  authority,  either  ex- 
press or  implied,  to  consent  to  the  postponement  until  the 
21st  of  December^  1798,  and  to  a  different  place."  To 
diis  it  may  be  answered,  that  there  is  evidence  in  the  re- 
^rd  that  the  appellant  confessed  he  had  appointed  a  cer- 
tain WilHam  Jone^  his  agent,  to  attend  to  the  taking  of 
Philip  DicJ^s  deposition;  and,  if  he  was  his  agent  for  that 
purpose,  he  had  a  right  to  consent  to  any  thing,  and  every 
thing,  relative  to  the  business,  that  the  appellant  might  have 
consented  to,  had  he  been  personally  present* 

I  am  therefore  of  opinion,  that  the  deposition  was  pro- 
perly  admitted  as  evidence  on  the  trial,  and  that  the  judg- 
ment oug^t  to  be  affirmed. 

But,  as  a  majority  of  the  Court  is  of  a  different  opinion, 
the  judgment  is  reversed,  and  the  cause  remanded  to  the 
Superior  County  Court  of  Wythe^  for  a  new  trial  to  be  had 
therein,  on  which  trial  the  deposition  of  Philip  Dkk^  read 
at  the  former  trial,  is  not  to  go  in  evidence  to  the  Jury. 
.  Vol.  I*  K  k 
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''jSnyl:  Eppes  against  Cralle. 

1.  Whst  de-  THIS  was  an  application  for  leave  to  raise  the  dam  of  a 
uinty  anXin^  wattf  gnst-miU  oD  Fhtrock  creek,  in  the  County  of  Luna^ 

•ccumcy       of  .  ,^^ 

I^t  jswl  th^  ''^'^^  petition  of  Richard  K.  Cralle,  presented  to  the 
finiUng  of  u  County  Court,  requested  prrmission  to  raise  his  dam 
«a«e.  "  from  its  present  height  to  fourteen  feet  and  one  half^  and 

2.  On  a  peti-  P^^y^d  a  writ  of  ad  quod  damnum  ^  to  ascertain  what 
tlTatid^d^ihc  additional  damages  would  be  done,  by  overflowing  land  not 
**'iiui^  *^  *  condemned  by  the  former  Jur>,  in  raising  the  dam  that  ad- 
oniy     proper  ditional  height;''  without  specifying  what  the  present  height 

subject  of  in-  ......  .  ,  .  .  r  •         • 

auiry  is,  what  ^^is ;  neither  did  It  mention  any  other  subject  ot  inquiry* 
be*oc^Lo!!^l      The  Court  awarded  a  writ  of  ad  quod  damnum  to  assess 
•2d^«^i^^  the  damages  that  would  accrue  by  raising  the  said  Cralle*s 
^erJfore"To  °^'^"da"f*  **  stx  inches  higher  than  i\^  present  dam,  and  such  ' 

diicetthc  Ju- oM<fr  damages,  as  have  accrued  in  raising  the  dam  the 
.  Tj    to   aMesa 
■och  o»A<frda-  prestrnt  height,  not  contemplated  by  the  former  Jury^ 

ing^m^\'hJ       l^c  writ  of  ad  quod  damnum  conformed  to  this  order; 
^eS^ctedT^  except  that,  by  an  apparent  mistake  of  the  Clerk,  the  word 
Jmi&wT'  **  condemned*^  was  used,  instead  of  **  contemplated.^    In. 
Uie    original  other  respects  it  was  in  the  usual  form* 

The  first  writ  not  having  been  executed,  in  consequence  of 
ror  in  this  rel  a  fresh  in  the  creek,  as  appeared  by  the  Sheriff's  return,  an 
bT  regained  ^^^  ^^it  of  ad  quod  damnum  was  awarded,  ^  according  to 
Ti^^i^  the  prayer  of  the  petition."  This  second  writ  directed  the 
md  ^^wd^dam  ^^^^  '°  make  the  same  inquiries  with  ^t  first* 
mm     having      In  obedience  to  this  writ,  a  Jury  **  having  been  empannel* 

praje<l      onlj; 

for  such  inquinr  at  the  law  authorizes,)  if  the  Jury  atseaaed  such  errooeooi  danu^et 
aeparatekft  ancf  the  Court  did  not  direct  the  same  to  be  paid,  but  only  the  damages  proper- 
ly assessed. 

4  On  an  appeal  io  a  mill  case,  the  l^artj  pre?afliiig  ought  to  be  illoired»  m  the  bil 
of  coBtii.  the  mileage  and  attendance  of  his  witnesses  summoned  to  the  Coart  of  Error; 
though  the  Court  determined  on  Tiewing  the  record  only,  and  therefiire  did  not  i 
the  witnesses. 


Cralle. 
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led,  charged  and  sworn  as  the  law  directs,  proceeded  to  ^'g"*** 
inquire  into  the  several  matters  delivered  them  in  diarge^  v^^  -^^^ 
Their  inquisition  then  proceeded,  **  after  due  consideration  y. 
thereof^  we  are  of  opinion  that  by  erecting  the  said 
Richard  K»  Crall^s  dam  six  inches  higher  than  its  present 
height  J  agreeable  to  the  annexed  writ  of  ad  quod  damnum^ 
it  will  damage  the  lands  and  other  conveniences  of  Francis 
Eppes  to  the  amount  of  fifty  dollars  and  fifty  cents,  and  that 
the  lands  of  Will'iam  Bnford  will  be  damaged  to  the  amount 
of  one  dollar.  We  are  further  of  opinion,  that  there  has 
accrued  damages  to  the  land  conveniences  of  the  said  Francis 
JEppes  to  the  amount  of  one  hundred  and  forty  dollars^  and 
that  it  will  damage  the  lands  of  William  Buford  four  dollars, 
^hich  said  last- mentioned  damages  was  occasioned  by  the 
waters  overflowing  higher  than  the  former  Jury  contempla- 
ted, and  have  been  assessed  by  us,  which  we  are  of  opinion 
»oiight  to  be  paid  by  the  said  Richard  K*  CralU  to  the  said 
Francis  Eppes^  in  addition  to  the  damages  assessed  by  the 
former  Jury.  We  are  further  of  opinion  that  no  mansion 
house,  office,  garden,  cwxXAledge  or  orchard  will  be  dfected 
or  damaged  by  the  erection  of  the  said  mill-dam  six  inches 
hig-her  than  the  present  dam,  and  that  no  mai\sion  house, 
garden,  office,  orchard,  curtife<^^,  or  the  ordinary  naviga- 
tion, or  passage  offish,  or  the  health  of  the  neighbourhood  will 
not  be  annoyed,  or  aifected  by  the  raising  the  said  mill-dam 
to  the  present  height,  not  contemplated  by  the  former  Jury, 
and  in  our  opinions  there  will  be  no  other  damage  to  any 
person  or  persons  whatsoever,  except  to  the  said  Francis 
JEppes  and  William  Buford.  Certified  under  our  hands  and 
scab  this  5th  day  of  October^  1807.** 

On  the  return  of  this  inquisition,  Francis  Eppes  only  was 
summoned,  to  shew  cause,  if  any  he  could,  why  an  order 
should  not  be  granted  according  to  the  prayer  of  the  peti- 
tioner;  and  the  parties  appearing,  the  Court,  *'  upon  hearing 
the  inquisition  and  other  evidence  adduced  by  the  parties," 
was  of  opinion  ^^  that  the  said  Oralis  have  leave  to  build 
his  dam  fourteen  feet  six  inches  high."     And  the  said 
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CraSi  tcnitrtd  in  Court  the  damages  found  by  the  Joiy, 
which  the  defendant  refused  to  accept,  and  appealed  to  the 
District  Court  of  Brunswick^  which  reversed  the  saidorder^ 
and,  proceeding  to  make  such  order  as  the  said  County 
'  Court  ought  to  have  made,  directed  *'''  that  the  said  Richard 
K.  Cralli  have  leave  to  raise  his  dam  six  inches  higher  than 
the  present  dam^  and  that  the  appellee  pay  to  the  appellant  fifty 
dollars  and  fifty  cents,  and  WUiiam  Buford  one  dollar,  the 
amount  of  the  damages  found  by  the  Jury  in  their  Jnquisi* 
tion,  which  will  be  sustained  by  them  in  consequence  of  the 
appellee*s  raising  his  dam  six  inches  higher  than  the  present 
dam;  and  that  the  appellee  recover  against  the  appellant  his 
costs  expended  by  him  in  prosecuting  his  petition  in  the 
said  Coimty  Court/'- 

From  which  order  the  appellant  prayed  an  appeal  to  this 
Court. 


George  K.  Taylor^  for  the  appellant,  made  three  points; 
viz. 

*  1.  The  petition  was  for  leave  to  raise  the  dam  ^^  to  four- 
teen feet  and  one  half:"  the  order  awarding  the  writ  of  ad 
quod  damnum  said  ^^  six  inches  higher  than  the  present 
dam."  I'his  is  a  fatal  variance ;  for  there  is  nothing  in  the 
rec(^d  to  shew  what  the  present  height  is* 

2.  The  order  made  by  the  District  Court  should  also  be 
reversed  for  uncertainty.  I'he  County  Court,  notwith- 
standing  their  Jirst  order,  had  directed  the  Jury  to  assess 
^e  damages  that  would  accrue  by  raising  the  dam  six  in^ 
ches  higher  than  at  present^  in  their  last  order  conformed 
to  the  petition,  and  granted  leave  *^  to  build  the  dam  four- 
teen  feet  six  inches  high.^^  I'he  District  Court  reversed 
that  order,  (which  was  the  most  correct,)  and  gave  judg- 
ment in  the  language  of  the  inquest,  ^^  to  rtuse  the  dun  six 
inches  higher  than  the  present  dam  i'*  leaving  it  uncertain 
to  what  height  it  should  be  raised. 

d.  The  first  order  of  the  County  Court,  and  the  writ  oi 
el^^ti^i/ damnum  (Urected  the  Jury  to  ascertain  the  dama- 
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ges  which  a  previous  Jury  had  not  foreseen  and  estinuifted}  AvRiLt 

aad  this  Jury  made  a  return  as  to  that  fact.     This  inquiry  wr-v^^ 

die  Court  had  no  right  to  dhnect  them  to  siake,  and  their  ^PP^ 

having  made  it  vitiates  the  whole  inquest.  CmUe. 


CaU^  for  the  appeUee.  The  two  first  points  depend  on 
the  testimony  which  is  now  about  to  be  laid  be&re  the 
Court.  The  third  point  relates  to  mere  surpbaage^  which 
ought  not  to  have  been  in  the  order,  but  need  not  be  re- 
garded« 

Tayhr.  The  act  of  Assembly  direct*  the  attention  of 
the  Sheriff  and  Jurj*  to  certain  points  only.  The  Court 
here  directed  another  point  to  be  inquired  into  not  authori- 
zed by  law*  Their  act  is  therefore  void.  So^  in  the  case 
of  official  bonds,  if  not  exacdy  conformable  to  law,  they  are 
void. 

CalL  This  objection  never  would  have  entered  my 
mind;  and,  I  must  say,  I  never  knew  one  of  less  founda- 
tion. I  grant,  if  things  ordered  by  the  statute  had  not 
been  done,  the  inquisition  would  have  been  void.  But 
here  the  Court  have  only  done  a  work  of  supererogation. 

Where  a  statute  directs  bonds  to  be  taken  in  a  prescribed 
form^  I  admit  that  form  must  be  strictly  pursued.  But  no 
particular  form  is  prescribed  for  an  inquest*  The  case  of 
a  forthcoming  bond  is  therefore  similar  to  this.  Where 
more  than  the  amount  of  the  execution  is  inserted  in  the 
bond,,  the  plaintiff  may  release  the  surplus. 

The  additional  inquiry  in  this  case  was  for  the  benefit  of 
Eppes;  not  of  Cralli.  The  two  assessments  of  damages 
may  easily  be  severed;  being  separately  found.  So  far,  then, 
as  the  jurisdiction  of  the  Court  under  the  act  extended,  it& 
orders  should  be  supported ;  and  disregarded  as  to  the  other 
part.  Both  the  County  and  District  Court  rejected  this, 
and  merely  proceeded  to  award  the  damages  for  raising  the 
dam. 
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Judge  Tucker.  The  party  was  entitled  to  his  action 
totieff  quoties  for  injaries  not  estimated  by  the  former  Jury* 
In  this  case  the  writ  of  ad  quod  damnum  could  kgally  issue 
only  to  assess  the  additional  damages  occasioned  by  raising 
the  dam.  I  am  therefore  of  opinion,  that  the  inquisition 
taken  upon  it  was  iliegal  and  ought  to  be  quashed. 

Judge  Roane  was  of  a  different  opinion.  The  party 
having  prayed  for  what  was  perfectly  legal;  and  the  Court 
having  corrected  its  own  error,  (for  the  last  order  was  ex- 
actly conformable  to  the  petition,)  no  injury  was  done* 
The  maxim  therefore  applies  **  utile  per  inutik  nan  vitia^ 
tur.'' 

Judge  Fleming,  as  to  this  pointy  agreed  with  Roaws; 
observing,  that  the  error  committed  in  the  first  order  was 
subsequendy  corrected  by  the  Court. 

Taylor  proceeded  to  mention  another  point.  The  Jury 
have  not  answered  to  all  the  commands  of  the  writ.  They 
have  not  said  whether  fish  of  passnge,  and  ordinary  naviga- 
tion, will  be  obstructed,  or  the  health  of  the  neighbours  in- 
jured.* 

Call.  The  Jury,  in  conclusion,  negative  all  damages  to  any 
person  whatever.  But  it  greatly  depends  on  the  manner 
of  reading  this  inquisition,  to  determine  whether  it  answers 
to  the  whole  command  of  the  writ. 

Judge  Tucker.  This  inquisition  is  not  intelligible  to 
me;  and  the  last  clause  implies  there  might  be  other  dama- 
ges (jiot  ascertained)  to  Eppes  and  Buford. 

Judge  Roane.  I  am  for  looking  to  substance;  and,  if 
satisfied  that  the  meaning  of  the  Jury  (though  not  techni- 
cafly  expressed)  comes  up  to  the  requisition  of  the  law, 
will  be  satisfied.     I  understand  the  meaning  of  the  last 
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claase  id  the  inquiaitioo,  though  inaccurate  and  ungramma*     ^f^^Q^ 
tical,  to  be  that  the  health  of  the  Deighbours  had  been  con*   s^^.^^^ 
templated  by  the  former  Jury;  and  that  no  other  damage         ^^ 
than  (as  before  mentioned)  to   Francis  £pfies  and  William      ^'^^ 
Buford^  would  result.     They  thus  adopt  the  opinion  of  the 
former  Jury,  as  to  the  health  of  the  neighbours  i  and  say  as 
they  did. 

Judge  Fleming  considered  the  return  of  the  Jury  in* 
sufficient ;  noi;  having  answered  to  the  essential  parts  of  the 
writ  of  ad  quod  damnum;  viz.  xo  what  related  to  the  health 
of  the  neighbours,  the  passage  of  fish  and  navtgauon* 

An  order  was  therefore  directed  to  be  entered,  reversing 
both  judgments;  quashing  the  inquibition  and  writ  of  ad 
quod  damnum;  setting  aside  all  the  proceedings  subsequent 
to  the  petition;  and  reqrianding  the  cause  to  the  County 
Court  for  further  proceedings.  But,  on  Judge  Roane's 
suggestion,  the  Court  agreed  to  reconsider  the  subject. 

Wednesday^  May  2.     A  second  argument  took  place. 

CalL  More  precision  than  was  used  in  this  case  is  not 
required  by  the  terms  of  the  act  of  Assembly.  The  ques* 
^n  is  about  raising  a  dam,  not  about  an  original  order  to 
build  a  mill.  The  inquiry  is  only  as  to  the  value  of  addi* 
^i^na/ damages;  not  as  to  the  original  points.  But,  even 
if  a  larger  latitude  of  inquiry  be  requisite,  this  inquisition 
is  sufficient.  Whether  the  health  of  the  neighbours  will  be 
injured  is  a  mere  matter  of  opinion,  not  conclusive^  but 
traversable,  and  amounting  to  no  more  than  the  oral  dec((i* 
rations  of  the  Jurors  in  Court.  Evidence  may  therefore 
now  be  received  as  to  this  point. 

The  degree  oi  certainty  required  in  inquisitions  is  not  9s  ^^  ^Xnir^f 
great  as  in  pleadings.  Ceruinty  to  a  common  intent  b  catet,  *  ^- 
ftufficient.(a)     ^^  There  are  three  manners  of  certainty*     1*  J^^*^-  i^*  ^ 

^         .  .  .     Salh.    469    5 

Certamty  to  a  common  mtent;    2.  Certamty  to  a  certain  Co.    1^1.   «. 

L9ng*»    case. 
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ApRxt'.     intent  in  general:  and,  3.  Certainty  to  every  intent;**  which 

s,^^v>^   last  certainty  is  rejected  altogether.     The  same  certainty 

&pp««       is  not  requisite  where  a  statute  is  directory  only,  not  pro- 

Cnuie.      hibitory.(a)     It  was  the  duty  of  the   SheriflF  and  Jury   to 

fa)    2    Sid,  ^^'^^  tht^  inquiries;  and  it  shall  be  intended  that  they  did 


J**-  their  duty  unless  the  contrary  appear«(&) 

F.  C.  416.  In  England^  there  are  two  kinds  of  inquests.     One  is 

called  an  office  of  tnatruction^  or  information ;  the  other  an 
office  of  intitltng.  In  the  former^  as  much  accuracy  and 
certainty  are  not  requisite  as  in  the  latter.  In  this  country^ 
the  inquisition  in  a  miU  case  resemUes  the  office  of 
instryction. 

In  inquisitions  of  this  kind,  whatever  is  well  found  shall 
stand;  and  a  writ  melius  inquirendum  shall  go  as  to  whatever 

W  1   Bai<^»\%  not   well  found*(c)     Where  the  inquisition  is  totally 

Silk.  4C9.'     uncertain,  I  admit  that  a  melius  inquirendum  cannot  issue: 
but  the  case  is  otherwise  where  it  is  uncertain  as  to  part 

(AVaurhanU  Only.(d) 

(cT  3  lva9h.      ^^  Wroe  V.  ffarris^{e)  it  was  decided  that  where  an  in- 

^^  quisition  is  general^  "  that  no  man  will  be  damaged,'*  it  is 

sufficient.  In  this  case  the  inquisition  shews,  on  its  face, 
that  the  Jury  considered  every  thing  that  the  law  directed: 
the  conclusion  is  general,  negativing  every  subject  of  inqui- 
ry. Where  the  Jury  say  that  the  **  ordinary  navigation,  or 
passage  of  fish,  or  the  heakh  of  the  neighbourhood,  will  not 
be  annoyed  or  aiFected  by  the  raising  the  said  mill-dam  to 
the  present  height,  not  contemplated  by  the  former  Jury,** 
their  meaning  must  certainly  be  to  the  present  contemplated 
heigkty  which  had  not  been  taken  into  consideration  by  the 
former  Jury.  But  a  sufficient  answer  to  the  objection  is, 
Ibat  the  whole  case  is  still  open  to  the  Court  upon  the 
^  evidence. 

Taylor^  contra.  If  the  inquisition  find  facts  against  the 
petitioner,  that  finding  is  conclusive;  and  such  is  the  con- 
stant practice.  Other  evidence  is  never  admitted  to  supply 
defects^  but  only  to  traverse  the  inquisition. 
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According  to    Mr.  CalPs  own  doctrine^  if  uncertainty     April, 

appear,  the  inquisition  must  be  quashed :  and  this  is  the  y^r>rs^ 
very  case  at  bar,  Eppe« 


Wednesday^  May  2.  Judge  Tucker  observed  that  he' 
had  nothing  to  add  to  his  opinion  given  yesterday  relative 
to  two  points:  but  he  would  now  say  that  the  District 
Court  erred  in  making  the  present  height  the  standardi 
there  being  nothing  to  shew  what  that  height  was:  and, 
if  for  no  other  cause,  the  judgment  should  be  reversed  for 
that*  He  afterwards  furnished  the  reporters  with  the 
following  written  opinion. 

My  opinion,  briefly,  was,  that  there  were  several  errors 
in  the  proceedings  and  judgments  of  both  Courts. 

I.  That  the  writ  of  ad  quod  damntm  was  erroneous, 
1st.  In  directing  an  inquiry  to  be  made  as  to  what  dama. 

ges  would  accrue  from  raising  the  mill  dam  six  inches 
higher  than  the  present  height^  without  mentioning  what 
the  present  height  was.     And, 

2d.  In  directing  the  Jury  also  to  say  what  other  damages 
have  already  accrued  and  been  done  "^to  individuals,  in 
raising  the  dam  to  the  present  height,  **  not  condemned  by  the 
former  Jury^'*  The  first  of  these  matters  being  uncer- 
tain and  indeterminate ;  and  the  latter,  not  within  the 
proper  objects  of  this  Jury's  inquiry,  but  the  subject  of  an 
action,  or  actions,  between  the  parties. 

II.  That  the  inquisition  taken  was  erroneous, 
1st.  In  answering  to  these  erroneous  matters. 

2d.  In  not  answering  in  what  manner  the  ordinary  na- 
vigation, the  passage  of  fish,  and  the  health  of  the  neigh- 
bourhood may  be  obstructed  or  annoyed  by  raising  the 
dam.  And,  therefore,  that  the  said  writ  of  ad  quod  dam- 
num and  inquisition  ought  to  be  quashed,  for  such  uncer- 
tainty, &c. 

III.  That  the  County  Court  erred, 

1st.  In  giving  leave  to  raise  the  dam,  instead  of  quash* 
bg  the  writ  and  inquisition. 
ToL.  L  L« 


V. 

CrftUe. 
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Aphil,         2j^  jn  allowing  the  petitioner  to  raise  his  dam  to  the  de- 

x^^v^w  terminate  height  of  fourteen  feet  sik  inches,  without  a  pre- 

Kppes       vious  inquiry  into  the  effects  which  might  be  produced  by 

Craile.      raising  the  same  to  that  particular  height.     There  being  no- 

'  thing  in  the  writ  or  inquisition  to  shew  what  such  efiects 

might  be. 

IV.  That  the  District  Court  erred, 
lit.  In  giving  leave  to  raise  the  dam  upon  these  uncer- 
tain.  insufficient,  and  erroneous  proceedings.    And, 

2d'  In  giving  leave  to  raise  the  dam  to  the  imcertain 
and  indeterminate  height  of  six  inches  above  the  present 
height,  which  present  height  does  not  appear  from  any  part 
of  the  proceedings. 

Judge  Roane  was  of  opinion  that  the  order  of  the  Dis- 
trict Court  should  be  affirmed.  He  thought  the  return  to 
the  writ  of  ad  quod  damnum  substantially  good.  It  appeared 
also  sufficiently  from  the  proceedings  that  the  present  height 
of  the  dam  was  fourteen  feet;  and  that  granting  leave  to 
raise  it  to  fourteen  feet  six  inches^  (according  to  iki^  petition^ 
or  six  inches  above  its  present  height^  (according  to  the 
order  awarding  the  writ  of  ad  quod  damnum^)  was,  iu  fact, 
the  same  thing. 

Judge  Fleming*  I  have  examined  the  cases>  cited  yes- 
terday by  Mr.  Callj  and  cannot  perceive  their  application 
to  the  case  now  before  the  Court.  He  properly  observed 
that  there  were  in  England  two  kinds  of  inquisitions,  where 
the  crown  is  concemed--one  of  instruction^  or  information^ 
and  the  other  of  intitling;  and,  if  there  be  any  analogy  be- 
tween them  and  the  one  before  us,  this  is  analogous  to  the 
office  of  intitling;  which,  his  own  authorities  say,  requires 
accurate  certainty. 

The  writ  of  ad  quod  damnum^  in  the  present  case,  (omit- 
ting what  has  been  adjudged  surplusage^)  required  the  Jury 
to  meet  on  the  land  oi  Richard  K.  Cralliy  where- he  has 
erected  his  water  grist«mill,  and  examine  the  lands  above 
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and  below,  of  the  property  of  others,  which  may  be  proba-      April, 
bly  overflowed  by  raising  the  said   Cralie*s  mill  dam   six    y^^^r^ 
inches  highei"  than  the  present  dam,  and  say  what  damage       Eppet 
it  will  be  to  the  several  proprietors ;  and  to  say  whether  the      Cniie. 
mansion  house  of  any  such  proprietor,  or  the  oflRces,  curti-  ' 

lege  or  garden,  thereunto  immediately  belonging,  or  or- 
chards,, will  be  overflowed ;  to  inquire  whether,  and  in  what 
degree,  ^vA  of  passage^  and  ordinary  navigations  will  be 
obstructed;  and  whether,  in  their  opinion,  the  health  of  the 
neighbourhood  will  be  annoyed,  by  the  stagnation  of  the  wa- 
ters? 

The  Jury,  after  taking  notice  of  their  charge,  proceed 
to  say,  ^^  We  are  of  opinion  that  the  erecting  the  said  ^1- 
chard  K»  CralH^s  dam  six  inches  higher  than  the  present 
height^  agreeable  to  the  annexed  writ  of  ad  quod  damnum^ 
it  will  damage  the  lands  and  other  conveniences  of  Francis 
£^r«  to  the  amount  of  50  dollars  and  50  cents;  and  that 
die  lands  of  William  Buford  will  be  damaged  to  the  amount 
of  one  dollar."  And  (omitting  here  what  they  say  rc« 
specting  damages,  and  inconveniences,  not  contemplated  by 
the  former  Jury,  as  irrelative  to  the  point  under  considera- 
tion) they  proceed  to  say,  **We  are  further  of  opinion  that 
no  mansion  house,  office,  garden,  curtilege,  or  orchard, 
will  be  affected  or  damaged  by  the  erection  of  the  said  mill 
dam  six  inches  higher  than  the  present  dam,  and,  in  our 
opinion,  there  will  be  no  other  damages  to  any  person  or 
persons  whatsoever,  except  to  the  said  Francis  Eppes  and 
William  Buford;'^'*  implying^  however,  that  there  may  be 
other  damages  to  those  two  persons:  but  the  great  defect 
seems  to  be,  that  they  are  quite  silent,  and  have  made  no 
particular  answer,  respecting  the  passage  of  fish^  the  ob^ 
atruction  of  navigation,  nor  the  annoyance  of  the  health  of 
the  neighbourhood^  in  consequence  of  the  dam  being  raised 
six  inches;  which  was  given  them  in  charge  by  the  said 
writ. 

But  Mr,  Call  argued  that  the  general  finding  of  the  Jury, 
that,  "  in  their  opinion,  there  will  be  no  other  damages  to 


368  Supreme  Court  of  Appeak. 

A»RiL*  anjr  other  person  or  persons  whatsoever,  except  to  the  said 
y^rsi^^^  Frcmda  Eppts  and  Wiliiam  Buford^'*  comprehended  those 
Eppet  three  latter  subjects  of  inquiry,  and  rendered  any  special 
Cniiie.       finding,  with  respect  to  them,  unnecessary. 

As  well  might  he  have  argued  that  a  general  finding,  that 
no  damage  nor  inconvenience  would  accrue  to  any  person  or 
persons  whatsoever,  in  consequence  of  raising  the  said  dam 
BIX  inches  higher  than  the  present  dam,  (without  specifying 
a  single  subject  of  inquiry,)  would  have  been  a  sufficient 
dompliance  with,  and  execution  of,  the  said  writ* 

But  the  counsel  further  observed,  that,  by  the  fifth  sec- 
tion of  the  act  concerning  mills,  other  eyidence  than  the 
inquest  might,  and  ought  to  be  resorted  to.  True;  but  for 
what  purpose?  not  to  ai^  the  inquest  but  to  contradict  it; 
and  to  prevefTtht  Court  giving  leave  to  build,  or  raise,  a 
mill  dam,  if  it  should  appear  to  the  Court,  from  such  other 
evidence,  that  the  Jury  had  been  mistaken  on  any  one  sub- 
ject of  their  inquiry.  I  am,  upon  the  whole,  of  opinion^ 
that  the  judgment  of  the  District  Court  is  erroneous  and 
ought  to  be  reversed,  and  the  inquisition  quashed. 

By  the  majority  of  the  Court,  the  judgments  of  both 
Courts  were  reversed;  all  the  proceedings  subsequent  t» 
die  petition  set  aside;  and  the  cause  remanded  to  the 
County  Court  for  further  proceedings.^ 

*  Note.  In  this  ease  the  mileage  and  attendanee  of  a  nnmber  oiviine9$e$, 
fommoned  to  the  Court  uT  Appeali,  was  ordered  to  be  taxed  in  the  bill  of 
•otti^  and  reoorered  hy  the  appellant  against  the  appellee;  though  no  wit* 
nenea  were  examnsd;  the  Court  haTing  determined  on  a  ?iev  of  the  fvcoril 

onlg. 
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Bullitt's  Executors  against  Winstons.  ^arlh^i 

1810. 

THE  principal  questions  involved  in  this  case  were,  6rst,  i.  A  writ  of 
what  acts  amount  to  a  legal  levying  of  a  writ  of  Jieri  facias ;  may  be  levi. 
and,  secondly,  what  is  the  effect  of  the  plaintiff 's  directing  touching,  or 
the  Sheriff  to  postpone  die  sale  of  property  taken  in  cxe-  ^^^^p^! 
cution,  and  suffer  it  to  remain  in  possession  of  the  defend-  ^*i*iJJj^^j-  ^"^ 
ants,  until  a  day  subsequent  to  the  return  day;  as  against  8?^^.J."^  ^^^ 
securities;  such  arrangement  having  taken  place  by  an  mitted  by  bim 
agreement  between  the  principal  debtor  and  the  plaintiff,  uken  to  satis- 

•  >  t    •  A  *  fy  the  debt. 

Without  thetr  concurrence  ?  ^ 

A  motion  was  made,  to  the  District  Court  of  common  *•  T**®  ®***' 

ritf  8  permit- 
law,  holden  at  Richmond^    on   behalf  of  Samuel  Jordan  ting  the  pro- 

Winston  and  Edward  Winston^   to  quash    a  writ  of  feri  main  in   the 

facias  issued  the  2l8t  of  February ^    1804,  in    favour  of  J^llrd  person, 

Thomas  Harrison^  and  Thomas  James  Bullitt^  executors  of  fe„j[n^  *^  „Jl 

Cuthbert  Bwlitt,  against  John   Carter  Littlepage^  and  the  ^^"^  *  Jentto 

said  Winstons;  on  the  ground,   (set  forth  in  the  notice,)  produce      it 

^     ,  -^  on  the  day  of 

**  that  a  former  writ  of  fieri  facias  for  the  same  debt,  had  sale,  does  not 
been  regularly  issued  and  levied  on  the  goods  and  chattels  fa.  from  havl 
of  the  subscribers,  who  were  only  securities  for  the  said  "^,„  Ton^^ 
debt,  and  the  said  property,  then  taken,  released  and  dis-  {J^'"^  th^ff 

being  respon- 
sible to  the  plaintiff,  in  such  ease,  if  th  e  property  be  not  produced. 

d.  Parol  e?idenoe  is  admittible  to  prove  that  a  fi»  fa.  was  levied,  though  no  return 
was  made  upoo  it. 

4.  A  Sheriff  may  be  permitted,  by  order  of  Court,  to  make  a  return  upon  an  execution, 
•r  to  amend  it,  aeeording  to  the  truth  of  the  ease,  at  any  time  after  the  return  day. 

5.  A  plainciff,  by  directing  the  Sheriff  to  put  off  the  sale  of  property  taken  in  execution,  to 
a  day  after  the  return  day,  and  to  suffer  it  to  remain  in  the  possession  of  the  nrinoipal  defend- 
ant, or  his  securities,  reteaoet  the  oecitritieo  altogether  from  that  or  any  subsequent  execu- 
tion; taeh  direction  being  given  without  their  concurrence. 

6.  In  iQch  ease,  the  plaintiff's  adding  to  the  direction  the  wordi  «  holding  the  property 
euiject  to  the  oaid  execution^**  cannot  prevent  the  release  from  operating. 

7.  An  appeal  from,  or  auperoedeui  to,  an  order  c^uashing  an  execution  against  tvfo  defend- 
ants, neea  not,  if  one  of  them  die,  be  revived  against  his  representative,  but  should  be  pro- 
ceeded on  as  to  the  other  only. 
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Vs^o^'     charged  by  the  aforesaid  Thomas  Harrison^  under  a  com* 

\^^>rs^    promise  with  the  said  yohn  Carter  Uttlepage;  to  which 

Buiiiu't     compromise  they  were  not  parties,  or  in  any  manner  con- 

£z  cou  ton 

suited  with  respect  to  the  same." 

The  evidence  introduced  on  the  hearing  of  this  motion, 
and  spread  upon  the  record  by  a  bill  of  exceptions,  consist- 
ed  of  two  writs  of  Jieri  facias  on  behalf  of  the  said  execu- 
tors; one  of  which  was  against  John  C.  LHtlepage^  Thomas 
Starke  and  the  said  Winstons;  and  the  other  against  the 
same  persons,  except  Thomas  Starke;  both  bearing  date 
the  31  St  of  January^  1800,  and  returnable  tl^  1st  of 
April  following,  but  with  no  returns  endorsed ;  also  a  letter 
from  the  said  Thomas  Harrison  to  the  Sheriff  of  Hanover j 
dated  March  I2th,  1800,  in  which  he  directed  him  **  to  put 
off  the  sak  of  the  property,  taken  by  the  said  executions, 
until  the  first  day  of  August^  holding  the  property  subject  t$ 
the  said  executions^  and  to  sufier  it  to  remain  in  the  posseS' 
sion  of  Mr.  Littkpage^  or  his  securities;^'*  and  other  testimo- 
ny proving  that  William  Clarke  was  the  deputy  of  Thomas 
Tinsley^  Sheriff  of  Hanover  County;  that  the  said  writs 
came  to  his  hands  as  deputy  aforesaid,  at  the  time  endorsed 
thereon;  that,  prior  to  the  12th  day  of  Marchy  1800, 
he  went  to  the  house  of  Edward  Winston  for  the  purpose  of 
levying  the  same  on  his  property ;  that  he  then  and  there 
saw  certain  slaves  belonging  to  the  said  Edward  Winston^ 
ancf  declared  that  he  ^^  should  levy^^  the  said  writs  on  them; 
that  "  no  opposition  was  made*^  to  the  levying  the  said  exe- 
cutions; that  thereupon  Peter  Crutchfield^  and  the  said 
Edward  Winston^  orally  undertook  to  >he  said  Clarke^  to 
see  that  the  said  slaves  should  be  forthcoming  at  the  day  of 
sale,  and  the  said  Clarke  did  not  remove  them,  nor  touch 
them,  but  assented  to  their  remaining  in  the  possession  of 
Edward  Winston^  having  taken  a  list  of  their  names;  that 
he  next  proceeded  to  the  house  of  David  Timberlake^  who 
was  in  possession  of  a  slave  belonging  to  the  said  S.  Jordan 
Winston^  imder  hire  until  the  end  of  the  year  1800,  and 
informed  the  said  Timber  lake  that  it  was  his  purpose  te 
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levy  the  said  writs  upon  the  said  slave,  but  did  not  remove  ^^^^l^* 
him,  nor  touch  him,  (the  said  Ttmberlaie  having  promised  n^^v^^ 
that  he  should  be  forthcoming  at  the  day  of  sale,)  but  con-  ^"[!*^^" 
sented  that  he  should  remain  in  the  said  Timberlake*8 
hands  till  then;  that  the  said  Clarke  appointed  the  20th  day 
of  March^  1800,  for  the  sale  of  the  said  slaves,  and  adver- 
tised them  (without  naming  them)  as  having  been  seized 
by  virtue  of  the  said  executions;  that,  on  the  said  20th  day 
of  March^  Timberlake  brought  the  slave  in  his  possession  to 
the  place  of  sale  ;  but  Clarke  (having  received  the  aforesaid 
letter  from  Thomas  Harrison)  informed  YAm  he  might  carry 
the  slave  back:  which  he  accordingly  did ;  that,  at  the  time 
of  these  transactions,  S.  Jordan  Winston  was  absent  from 
the  County;  and  knew  nothing  of  what  had  passed,  until 
after  his  return.  The  said  Clarke  deposed  **  that  he  did 
believe,  and  yet  believes^  that  the  said  letter  was  delivered  to 
him  by  a  certain  T.  Starke^  but  had  been  told  by  Edward 
Winston  that  it  was  delivered  by  himself;  that  he  gave 
notice,  on  the  said  day,  to  Timberlake  and  Edward  Winston^ 
that  he  should  attend  at  the  same  place  on  the  first  day  of 
August^  1800,  in  order  to  sell  the  slaves  according  to  the 
terms  of  the  said  letter;  and  did  attend  accordingly,  but 
the  slaves  were  not  produced ;  that  the  execution,  for  the 
purpose  of  quashing  which  this  motion  was  made,  was 
levied  upon  the  slaves  aforesaid  ff  Edward  Winston  on\y ; 
that  no  property  of  Littlepage  was  seized  under  the  former 
executions,  and  it  was  generally  understood  and  believed 
that  all  his  personal  estate  was  so  encumbered  and  covered 
by  deed  that  those  executions  could  not  be  levied  with 
safety  upon  any  part  thereof;  that  Harrison^s  letter  was 
obtained  at  the  instance  o\  Uttlepage^  on  condition,  that  he 
would  pay  to  the  said  Harrison  the  sum  of  400/.,  which 
was  done,  and  was  sufficient  to  discharge  the  aforesaid 
executidn  against  £iW/q&a^e,  Starke^  &c.;  (which,  accord- 
ing to  the  endorsement  upon  it,  had  first  come  to  the 
Sheriff's  hands;)  that  S.  Jordan  Winston  did  not  make  to 
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the  said  Clarke  any  objection  to  the  said  letter,  while  the 
said  executions  were  in  his  hands;  but  it  was  not  proved 
that  he  assented  to  the  terms  thereof,  or  that  he  ever  was 
acquainted  with  the  indulgence  granted  thereby,  until  after 
the  execution  now  in  question  was  issued;  that  the  said 
Clarke^  as  Deputy  Sheriff*^  received  his  fuU  commissions^  on 
the  hcud  executions  issued  in  the  year  IHOOj  Jrorn  John  C. 
lAuiefiage  and  the  said  Starke;  that  the  execution  which 
issued  the  Slst  of  January^  18CX),  (on  the  same  judgment  od 
which  the  present  execution  is  founded,)  had  an  erasure  oa 
the  back  thereof;**  and  the  said  Clarke  further  deposed  "  that 
he  believed  that  the  names  of  the  slaves  were  put  on  the 
back  of  the  execution,  but  ihnt  the  writing  is  now  erased, 
except  the  word  *'  P^ggV't^^  which  he  believed  was  the 
name  of  one  of  the  slaves  advertised  by  him,  and  which 
word  is  in  his  hand-writing.''  He  also  deposed  that  he  did 
not  know  who  made  the  said  erasure. 

Upon  this  evidence,  the  Court  rendered  judgment,  that 
the  said  execution  be  quashed ;  ^^  it  appearing  to  the  Court 
that  the  former  execution  had  been  levied  on  property  which 
had  been  released  by  consent  of  the  plaint iff',^  although  the 
said  execution  was  returned  without  any  return  endorsed 
thereon."  And  it  was  further  ordered,  ^^  that  William 
Clarke  be  permitted  to  make  a  return  upon  the  execution 
levied  as  aforesaid,  according  to  the  truth  of  the  case ;  to 
which  judgment  BuUitfs  executors  excepted;  and  after- 
wards obtained  a  writ  of  supersedeas^  which  abated,  as  to 
Edxvard  Winston^  by  his  death.* 


•  Note.  In  this  ease,  a  tor*  faciat  for  revivor  wm  issued  '•  to  (he  SheriflT 
of County."  The  return  vm  "  Executed,  Benry  Wiih,  Sheriff'*  with- 
out mentioning  of  what  County.  The  Court  was  of  opinion  that  this  rettirn 
was  not  sufficient;  but  Bottt  obsei*viog  that  a  revipror  against  the  representa- 
tive of  Edtpard  iViruton  was  unnecessary  and  irregular;  the  cause  was  ar- 
gued, with  assent  of  the  Court,  as  to  SamuelJortktn  Whuton  only,  and  was 
permitted  to  abate  as  to  Edward  Wimtm.  •/  Sec  1  Salk,  319.  Peimoir  ▼. 
Brace. 
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Botts^  for  the  plaintiffs  in  error.      The  first  executions      April, 
were  not  levied.     I  admit  that  seizing  a  part,  in  the  name    \^n<^^^ 
of  the  whole,  is   sufficie nt:(a)    but  then  there  must  be  a      BuiiittU 
9eizure*(Ji)     Where  a  Sheriff  seizes  property  not  subject 
to  the  execution,  as  where  he  seizes  the   pn)perty  of  B* 


Wihatont. 


Lord 


upon  an  execution  against  A.  he  is  a  trespasser.   •  But,  in  M  ^ 

this  case,  he  could  not  have  been  charged  as  seizing  vi  et  c3e  r.  bo- 


Viet. 


or  mis*    In  point  of  fact  there  was  no  seizure.     Mere  words  (6) '  i    Sallc, 
could  not  make  it.     Thr  bargain  that  the  slaves  should   be  ^sparbu^Tajl- 
considered  as  taken  {yfhtn  xhty  vrt:T^  not)  could  not  ^^^^  ^uC^'^epl^i^* 
it  an  actual  seizure ;  neither  could  the  plaintiffs  (who  were 
not  parties  to  this  bargain)  be  bound  by  it. 

Indeed,  the  bargain  was  iilegai;  for  the  Sheriff  was  not 
authorized  to  leave  the  property  in  the  defendants'  pos« 
session  without  taking  a  forthcoming  bond.(c)  (c)  i  ftev. 

The  letrer  from  Harrison  fitted  a  case  which  did  not  ^,\g'  ^ 
exist;  appearing  to  have  been  written  under  a  mistaken 
impression  that  the  ^.  fa*  had  been  levied.  No  precedent 
shears  that  a  mere  postponement  by  the  plaintiff  of  a  sale 
under  execution  will  discharge  the  execution.  The  Sheriff 
may  obtain  authority  from  the  Court  to  postpone  his  return, 
and,  afjter  the  return  day,  may  sell.  Withdrawing  an  exe* 
cution  from  the  hands  of  the  Sheriff,  before  it  is  levied, 
does  not  discharge  it. ' 

The  Sheriff's  receiving  commissions  was  only  prima  facte 
evidence  that  the  execution  was  levied;  which  evidence 
was  rebutted  by  positive  proof  that  it  was  not. 

The  plaintiff's  letter  did  not  authorize  the  Sheriff's -dis« 
•barging  negroes  which  were  not  in  his  custody.  In  fact, 
he  could  not  discharge  them;  for  they  were  not  produced.(^/)  (j)  e  jj^ 

'   .  Jbr.      176. 

{Gwiil.  t*M 

Nicholas,  (Attomey-General,)  cdntra.      As  to  the  first  ^j^l^^  gg^^ 
point;  the  negroes  are  proved  to  have  been  in  the  sight  of  ^^  ^  ^^' 
the  Sheriff:  no  opposition  was  made  to  his  lev\*injg;   and  i^^ 
their  names  were  set  down  on  the  back  of  the  yf. /a.  All  the 
law  can  require^  is  to  get  legal  possession  of  the  property ; 

VoL.l.  ;vim 
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Ai>{^iL,      which  he  obtained  in  this  dase.     Is  there  any  book  which 
N.#^->r^Si^    says  the  Sheriff  must  lay  hands  on  the  property  ?  If  it  was 
Buiiiti'i     ^j.  intention  of  the  parties  that  he  should  be  considered  in 
possession,  and  the  property  was  left  with  the  defendant 
only  for  his  accommodation,  the  Court  ought  to  hold  the 
execution  levied.  The  plaintiif 's  letter  top  shews  that  he  con- 
sidered it  as  levied.     Besides,  the  Sheriff  relied  on  Crutch- 
Jield'^s  engagement  to  produce  the  negroes  at  the  day  of  sale, 
and  made  use  of  him  as  his  agent  to  keep  them  in  the  mean 
time* 

The  cases  cited  by  Mn  Botts  are  not  against  us.     1  Ld. 
'  Raym.  725.  is  in  our  favour.  1  Sulk.  79.  relates  to  the  service 
of  a  ca*  8a%^  and  has,  therefore,  no  analogy  to  this  case ;  for, 
upon  a  ca.  sa.^  actual  personal  restraint  is  necessary^  from  the 
nature  of  the  thing.   But  I  doubt,  even  in  that  case,  whether 
it  is  necessary  to  t^uch  the  body ;  for  if  the  Sheriff  shews  his 
writ,  and  the  defendant  says  ^^  I  am  your  prtBoner,"  and 
^  Wwntr  ▼.  goes  to  gaol,  surely  it  is  8ufficient.(a)  In  the  cs^^e  in  Taylor's 
jsr.  ^.  ^    Repn  132.  It  ra  expressly  stated  that  the  Sheriff  did  not  take 
cher^  ^bvwp,  ^^  negToes  into  possession:  what  circumstances  would  have 
^'  constituted  possession  are  not  stated ;  so  that  what  amounts 

to  a  legal  levying  is  not  there  decided.  Some  analogy  ex*' 
ists  between  this  question  and  that  relative  to  what  consti- 
tutes larceny:  concerning  whkh  we  are  told,  in  2  Easi^s 
Crown  Law^  p.  544.  that  any  act  amounting  by  reasonable 
intendment  to  taking  with  felonious  intent  is  sufficient  to 
make  it  larceny* 

Where  an  execution  is  issued  and  proceeded  upon,  it 
must  be  returned,  and  a  subsequent  execution  must  be 
(*Y«  Bac.  foimded  upon  it;(A)  for  an  execution  is  an  entire  thing,  and 
'(gJiT'J^I)  cannot  be  superseded  without  a  retum.(c)  If,  therefore, 
324.'  UHe  V.  *'*  execution  was  not  levied,  no  new  one  could  issue,  the 
Hitker§         first  having  not  been  returned. 

Ld.     Haym.  ' 

\07^L  8.  C.         2.  As  to  the  second  point;  the  case  of  Nisbet  v.  Smithy 

Mi/Loff    V.  2  Bro.  Ch.  Rep.  581.  (cited  3  Call,  7U  Croughton  v;  Duval,} 

'  •    *      is  conclusive  authority,  that  a  creditor,  by  giving  farther 

time  to  the  debtor,  so  as  to  change  the  nature  of  the  contract^- 

discharges  his  securities. 
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Wickham^  on  the  same  side.      A  statement  in  a  bil!  of     ^'g""*' 
exceptions  is  not  like  a  special  verdict,  in  which  the  facU    v^^v^^ 
are  found ;  but  only  sets  forth  the  eoidcnce  of  facts.     This    |^^"y{^ 
bill  of  exceptions  contains  enough  to  shew  that  the    first 
execution  was  levied.     The  plaintiff  is  bound  by  the  acts 
of  the  Sheriffs  for  he  has  his  remedy  over  against  hinu 
Whatever,  therefore,  the  Sheriff  considers  as  equivalent  to 
service  of  the  execution,  the  plaintiff  is  bound  to  take  as 
such ;  and  even  if  he  acted  improperly,  the  execution  was 
not  the  less  levied.     But,  in  fact^  the   Sheriff  acted  with 
prop-iety:  he  had  a  right  to  trust  the  property   to  the  de- 
fendant, or  any  body  else ;  for  he  remained  himself  respon- 
sible to  the  plaintiff.     According  to  Mr.  Botts^  a  Sheriff 
cannot  take  negroes  without  putting  them  in  gaol.     But  the 
practice  of  the  country  is  very  properly  otherwise;    for   a 
contrary  practice  would  be  the  excess  of  cruelty.      As  to 
S*  y.  Winston's  property,  it  was  produced,  on  the   day  of 
sale,  by  the  hiree*     Whether  he  was  obliged  to  do  this,  or 
not,  is  an  important  question,  but  not  necessary  to  be  set- 
tled in  this  case ;  for  volenti  non  Jit  injuria. 

Mr.  Botts^s  argument  would  shew  that  an  execution 
cannot  be  levied  without  removing  the  property:  but  there 
are  many  things  which  cannot  be  conveniently  removed* 
For  example;  is  the  Sheriff  to  take  away  a  stack  of  oats 
or  wheat?  May  he  not  sell  such  articles  on  the  premises  ? 
So  the  sale  of  furniture  may  be  at  the  house  of  the  debtor. 
In  all  such  cases,  if  the  Sheriff  chooses  to  run  the  risk  of 
leaving  the  property,  there  is  nothing  to  prevent  him ;  and 
his  remedy  is  by  action  of  trover^  if  he  cannot  otherwise 
get  possession  to  make  the  sale.  If  a  negro  escapes,  he 
may  take  him  again,  if  he  can;  if  not,  he  must  bring  trover. 

I  admit,  postponement  by  the  plaintiff  does  not  discharge 
the  execution;  neither  ought  it  to  discharge  it.  True  it  is, 
the  course  of  a  prudent  creditor,  when  he  is  willing  to 
grant  the  defendant  indulgence,  generally  is  to  tell  the  She- 
riff he  will  have  nothing  to  do  with  any  arrangement  be- 
tween the  defendant  and  him*  but  will  not  call  on  him  for 
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Awi*!  the  ttioney  until  a  certain  day.     But  the  propositioD  I  coo*- 

v«^-v^^  tend  for  is,  that,  by  postponing  the  execution,  at  the  instance 

^ecutori  ^^  ^"^  principal  debtor^  the  ptaintiff,  (though  he  does  not 

WinitoM.  ^'^^*'^l>}'  discharge  it,)  in  equity  exonerates  the  securites. 


Randolph^  in  reply.  The  last  execution  which  the  Court 
directed  to  be  quashed  dots  not  appear  in  the  record;  but 
OQUst  be  presumed  to  have  bren  in  due  form.  Both  the 
first  executions  are  directed  **  to  the  SheriflF  of  ■  Coun* 
.  ty,''  and  are  endorsed  *^  IViUiam  Clarke^  Deputy  ShenJ^^ 
without  saying  of  what  County.  It  does  not  appear,  there- 
fore, that  the\  were  in  the  hunds  of  any  legal  SheriflF  or  au- 
thority. Of  course,  there  was  nothing  to  prevent  the  sub- 
sequent execution  from  lawfully  issuing. 

If  this  point  be  against  me,  I  .still  contend  the  first  exe* 
'  cutions  were  not  levied.     The  lev\  ing  is  not  proved  to  have 
been  expressly  made;  for  Clarke  himself  does,  not  say  this; 
but  only  that  he  avowed  an  intention  to  levy;  saying  not 
that  he  did^  but  that  he  would.     Neither  was  it  such  a  levy- 
ing as  operates  impliedly  in  the  eye  of  the  law.    What  means 
levying"^  executing  and   servings   which   are    synonymous 
terms?  Some  act  which  takes  the  property  into  the  custody 
^  ef  the  law;  some  act,  (he  effect  of  which,   superadded   to 
the  lien  by  deliver)^  to   the  Sheriff,   insures  the  'money  to 
be  ready  on  the  return,  or  sanctions  the  property  from  ru* 
cous.     Wiihout  one  of  these  two   circumstances,    there 
{a)  Taylof^f   can  be  no  levying.(ci) 

^\     C*     Ugh 

132. 147.  The  cases  in  which  the  touch  may  be  dispensed  with  Ji| 

partyZXty  1.  Where  the  property  taken  consists  of  one  homo- 
geneous aggregate ;  as  a  heap  of  wheat,  a  library  of  books, 
and  a  flock  of  sheep;  or,  2.  Of  dissimilar  constituents  of  one 
integer;  as  furniture  in  a  house ;  different  crops,  or  other 
property  in  the  same  barrt ;  or,  perhaps,  even  horses,  &c«  in 
the  same  stable,  or  stacks  in  the  same  field.  I  admit, 
also,  that  no  touch  is  necessary,  where  property  is  brought 
into  the  presence  of  the  Sheriff,  so  that,  from  proximitj, 
he  may  be  said,  according  to  the  usual  course  of  things,  to 
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have  it  m  his  immediate  power;  as  slaves  brought  into  a     Afril 
room,  or  within  a  short  distance,  as  usage  is ;  not  precisely  .^^^  .^^ 
measured  indeed,  but  according  to  ordinary  practice;  or     i*«»»«'« 
slaves  going  home  with  the  Sheriff,  or  on  their  way  to  gaol.         ▼• 
Jiut  this  case  comes  withm  none  of  tbe^e  classes.  __«... 

Let  it  be  tested,  by  inquiring,  if  a  person  had  driven  off 
these  negroes,  could  hei  have  been  charged  wit^h  a 
rescotuf  He  might  have  defended  himself  by  saying  there^ 
was  no  unequivocal  act  or  declaration  shewing  that  the 
Sheriff  had  taken  them.  Their  being  merely  in  his  sight 
was  nothing.  Would  the  Sheriff  have  run  the  risk  of  being 
prosecuted  for  a  false  return,  upon  such  a  levying  ? 

Crutchfield  was  not  the  agent,  or  bmlee^t  of  the  Sheriff; 
for  the  Sheriff  had  not  the  slaves  in  possession,  and  could 
not  therefore  deliver  them  to  him.  The  Sheriff's  receiv- 
ing commissions^  (being  an  act  in  pais^  does  not  prove 
that  he  levied  the  execution,  when  he  would  not  return  it 
executed.  He  must  have  received  them  after  the  failure  to 
deliver  the  slaves,  and,  probably,  the  money  was  paid  by 
the  defendants  to  quiet  him.  His  advertising  the  property  is 
also  no  proof  of  levying;  for  he  did  so,  under  the  expecta- 
tion that  Crutchfield  SLud  Timber  lake  would  produce  the 
slaves  according  to  promise. 

The  plaintiff  was  not  bound  by  the  act  of  the  Sheriff,  the 
Ji.  Jiu  not  having  been  returned  levied;  but  had  his 
choice,  either  to  bring  his  action  against  him,  or  to  consider 
the  firstjf.^a.  not  levied,  and  to  sue  out  another. 

It  is  contended  that  Jordan  Winston's  slave  was  actually 
levied  upon.  But,  before  the  day  of  sale,  the  Sheriff  men- 
tioned  only  a  ^^/vt/r^OJf /'  and,  on  the  day,  there  was  no 
indication  of  an  actual  levying;  for  the  Sheriff  contented 
himself  with  telling  Timberiake  to  uke  him  home  again. 

2.  The  property  was  not  released  by  the  plaintiffs.  The 
terms  of  Harritor^s  letter  (which  is  relied  upon  by  the  de- 
fendants themselves)  prove  this;'a  condition  being  express- 
ed, of  "  holding  the  property  subject  to  the  said  execu^ 
tionsJ*  .  According  to  itft  own  language,  the  practice  of  the 
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^xiii'*     country,  and  the  law  of  the  case,  that  letter  ougitt  not  to  be 
\^^>r^^    considered  as  a  release. 

Baimt't         The  Court  also  erred  in  permitting  the  SherifF  to  amend 
▼.  his  return.     It  was  unnecessari/y  because  it  furnished  no 

.  additional  evidence;  and,  as  a  return^  itmiffdeni;  being 

long  after  the  retum*day. 

One  mofe  remark  is  important*     Even  if  the  first  exe« 
•%ution  was  levied,  it  was  defeated  by  a  fraudulent  compact 
to  the  injury  of  the  plaintiflfs;  and  therefore  might   be  re- 
newed.    If  subtle  law,  and  metaphysical  possession,  be  out 
of  the  way,  ihe  plain  equity  of  the  case  is  in  our  favour. 

May  16,  1810.     The  Judges  delivered  their  opiniohs. 

Judge  Tucker.  The  first  question  which  presents 
ftself  on  the  bill  of  exceptions  filed  in  this  case,  b,  whether 
the  two  writs  of  Jieri  facias  fvhich  issued  from  the  District 
Courtof  i?fr^mom/the  21st  day  of  January^  1800,  at  the 
suit  of  Bullitt's  executors,  one  of  which  was  against  the 
goods  of  yohn  Carter  Utthpage^  Thomas  Starke^  Samuel 
Jordan  Winston^  and  Edward  Winston;  and  the  other  against 
y*^C.  Littlepage^  S.  J.  Winston^  and  E.  Winston^  only,  and 
which  were  proved  to  have  come  to  the  hands  of  WiUiam 
Clarke^  as  Deputy  Sheriff"  for  Thomas  Tinsky^  Sherifl*  of 
Hanover  County,  to  execute,  were  actually  levied,  or  not, 
by  the  said  WiUiam  Clarie*  And  I  am  of  opinion,  that  the 
evidence  is  sufficient  to  prove  that  they  were.  [Here 
Judge  Tucker  recited  the  evidence  relative  to  the  levying; 
in  substance  as  above  stated.] 

The  simple  question  upon  this  evidence  is,  whether  it.  be 
sufficient  to  prove  that  the  execution  was  levied  i  When  the 
Sheriff  had  declared  his  intention  to  levy  the  execution  on 
the  slaves  in  his  view;  when  no  opposition  was  made  to  his 
levying  the  execution  on  those  slaves;  (whether  near,  or  at  a 
distance  does  not  appear,  and  therefore  I  shall  presume 
they  ^ere  in  his  presence;)  when  he  had  taken  a  list  of  their 
names,  (as  the  law  requires  in  such  cases,)  which  he  proba* 
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bly  must  have   been  informed  of  by  their  master  Edward  *  '^'g'JJ*'' 
Winston^    then   present;  and  when   Winston    and    Peter    s^^-v^sr' 
Crutchfield  (whose  undertaking  is  out  of  the  question,  at    ^^'^"^^J, 
present*  as  both  executions  were  endorsed.  ^^  no  security         ▼> 

^  Winiton^ 

to  be  taken^  had  undertaken  to  produce  the  slaves  on  the  .....»..—— 
day  of  saie;  can  there  be  a  doubt  that  it  was  unnecessary  to 
touch  them,  in  ordpr  to  give  efcct  to  the  levy  ?  The  Sheriff 
acted  at  his  own  peril,  in  leaving  the  slaves  behind  him,  it 
is  true;  but  there  is  nothing  in  law, nor  in  reason,  to  prohi- 
bit him  from  doing  so,  if,  from  his  knowledge  of  the  party 
in  whose  possession  they  are  taken,  he  has  sufficient  con* 
fidence  to  intrust  him  with  the  care  of  them  till  the  day 
of  sale.  The  inconvenience,  and,  in  many  instances,  the 
cruelty,  of  a  contrary  practice  need  not  be  dilated  upon. 
The  same  may  be  said  of  the  slave  in  the  possession  of 
Timberlake;  as  he  did  not  oppose  the  levying  of  the  execu- 
tion, notwithstanding  his  possession  of  the  slave,  and  his 
interest  therein  to  the  end  of  the  year,  no  other  person  had 
a  right  to  dispute  it.  He  produced  the  slave  on  the  day  of 
sale,  which  is  an  additional  proof  that  he  admitted  that  the 
execution  had  been  duly  levisd.  We  arc  not  here  to  in- 
quire how  the  Sheriff  ought  to  have  proceeded  after  this; 
sufldce  it  to  say,  that,  it  being  uncertain  whether  the  property 
so  taken  (for  neither  the  number,  nor  the  names  of  the 
slaves  nowffppear,  although  the  Sheriff  deposed  that  he 
believes  the  names  of  the  slaves  were  put  on  the  back  of  the 
execution,  but  that  the  writing  is  now  erased,  except  the 
name  of  one)  was  or  was  not  sufficient  to  satisfy  the 
amount  of  the  executions ;  and  it  appearing  Irom  darkens 
own  evidence  that  he  did  not  levy  them  on  any  property 
belonging  to  Littlepage^  and  it  being  uncertain  (as  not  being 
mentioned)  whether  any  property  .of  Starke^  the  fourth  da- 
fendant  named  in  one  of  the  executions,  was  taken,  or  not, 
the  presumption,  until  the  contrary  be  shewn,  is,  that  the 
slaves  of  Edward  TVinstonj  on  which  the  execution  was 
levied,  together  with  that  of  J  or  dm  Winston^  on  which  it  was 
tavied,  were  wJpcUnt  to  satisfy  both  those  executions.  The 
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^f^^f  .  Court,  I  think,  decided  rightly  in  ordering,  that  WiUiam 

\^^>rs^^    Clarke^  a  former  Deputy  Sheriff  of  Hanover^  be  petniittrd  ta 

E*"cutws    ^^^^  •  return  upon  those  executions,  according  to  the  truth 

▼•  of  the  case:  and,  until  the  return  was  so  made ;  or  if,  upon 

-   that  return,  it  should  appear  that  the  property  taken  was 


sufficient  to  satisfy  those  executions,  I  think  the  lauer  exe- 
cution  ought  to  have  been  superseded,  if  still  in  the  hands 
of  the  Sheriff,  or  quashed^  if  returned  to  the  office.  As 
we  have  no  copy  of  that  execution  in  the  record,  I  cannot 
give  a  more  precise  opinion  upon  the  point.  In  the  case  of 
Ecihok  V.  Graham^  this  Court  is  reported  to  have  decided 
that,  by  taking  out  a  second  execution;  the  plaintiff 
had  waived  the  benefit  of  the  first,  and  discharged  the  lien 

(a}t  Call,iH.  upon  the  slaves  taken  upon  it.(<z)  But  I  think  that  case  does 
not  apply  to  the  present;  for,  until  a  retum  made  upon  those 
executions,  it  does  not  legally  appear  whether  the  property 
taken  hath  been  ^old,  or  whether  it  was  sufficient  to  satisfy 
the  whole,  or  only  a  part  of  those  executions. 

The  second  question  is,  whether  the  letter  from  Thomas 
Harrison^  one  of  Bu!litt*8  executors,  directed  to  the  Sheriff 
of  Hanover^  dated  March  12,  1800,  wherein  he  desires  to 
put  off  the  sale  of  the  property  taken  in  execution  to  the  1st 
day  of  Augmty  holding  the  property  subject  to  the  said  execu* 
-  tions^  and  to  suffer  it  to  remain  in  the  hands  of  Littlepage  or 
his  securities,  was  a  release  of  the  property  s9  taken  as  to 
Jordan  Winston^  who  is  expressly  stated  to  have  known 
nothing  of  the  transaction,  or  to  have  acquiesced  in  the  in- 
dulgence granted  by  Harrison^  until  after  the  third  execu- 
tion was  issued.  Now,  certainly,  from  the  very  terms  of 
the  letter,  it  appears  that  Harrison  never  had  any  intention 
to  release  the  property;  for  he  directs  the  Sheriff  to  hold 
the  property  subjeqt  to  the  executions.  The  Sheriff,  there* 
fore,  was  not  authorized  to  do  any  thing  more  than  to 
postpone  the  sale,  leaving  the  slaves,  where  they  were,  in 
the  possession  of  Littlepage  or  his  securities.^  But  how 
was  this  to  be  done  ?     Not  by  the  Sheriff,  virtuU  ojfficiiy 

•  because  the  endorsement  on  the  executions  prohibited  him. 
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tu  Sheriff  from  takiog  any  security.  Having  levied  the 
executions,  he  was  bound  at  his  own  peril,  that  the  slaves 
should  be  sold :  he  encountered  that  peril  when  he  left  the  Buiikt'i 
slaves  in  the  hands  of  Edward  Winston  and  Timberlak^^  on 
their  promise  to  produce  them  on  the  day  of  sale.  When 
Timberlake  brought  Jordan  Winstor^s  slave,  according  to  / 
his  promise,  to  be  sold,  he  had  fulfilled  his  promise:  the 
Blave  was  cohstructivelt,  at  kasty  in  the  SheriflF^s  pos» 
session;  and  he  was  bound  for  his  safe  keeping  until  sold* 

The  person  for  whose  benefit  the  executions  issued,  au^ 
thorized  him  to  suiFer  the  slave  to  remain  in  the  hands  of 
'ieLittlepagCy  or  his  securities ;  yet  bids  him  hold  them  sub- 
ject to  the  executions.     Under  the   circumstances   of  this 
case  he  could  not  do  this,  as  Sheriff*.     If  the   Sheriff,  iif 
pursuance  of  this  order^  suffered  the  slaves  to  return  with 
the  privity  or  consent  of  Jordan  Winston^  he  acted  in  this 
instance  as  the  plaintiff's  private  agent,  and  not  as  an  officer. 
The  case  is  still  stronger  if  he  did  so  without  the  privity 
or  consent  oi  Jordan  Winston.  From  that  moment  the  slave 
was  no  longer  in  the  custody  of  the  Sheriffs  as  an  officer ^  nor 
could  he  be  retaken  by  him  at  any  time,  as  he  might  have  been 
if  he  had  not  been  produced  to  be  sold;  for  Timberlake  was 
his  baikey  until  the  day  of  sale,  and  he  might  have  seized 
the  slave,  and  put  him  in  prison,  or  delivered  him  to    the 
safe  keeping  pf  any  other  person,  until  that  time.     But  in 
perntiitting  the  slave  to  return  with   Timberlakey  he  acted 
only  as  the  private  agent  of  Harrison*      It  would  have 
been  otherwise  if  the  sale  had  been  necessarily  put  off,  for 
want  of  buyers ;  for  in  that  case,  the  slave  would  still  have 
remained  in  his  custody.     But  here  the  case  was  different:  - 
the  plaintiff  grants  an  indulgence  to  one  defendant,  at  the 
possible  loss,  or  injury  of  another. 

,  Suppose  the  slave  l^ad  died^  or  had  run  away,  before  the 
1st  of  August:  if  the  postponement  was  without  his  own- 
er's consent  or  privity,  ought  he  to  be  chargeable  a  second 
time  for  the  value  of  what  the  slave  would  have  sold  for  if 

Vol.  I.  Nb 
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April,  ^  the  indulgence  had  not  been  given  to  the  principal  defend- 
ants I  It  seems  then  to  me,  that  this  indulgence  granted  to 
Carter  Uttlepage^  the  principal  debtor,  without  the  consent 
or  privity  of  Jordan  Winston^  (for  I  mean  to  say  nothing 
.  as  to  the  other  defendants,)  amounted  to  a  release  as  to 
Aim;  the  property  once  taken  upon  the  execution  being,  by 
the  act  and  consent  of  the  plaintiff,  put  out  of  the  custody 
of  law,  in  which  it  had  before  been. 

But,  if  it  be  otherwise,  a  third  question  still  remains.    Is 

there  not  evidence  upon  this  record,  sufficient  in   law,   to 

shew   that  these  executions  have  been  fully  discharged* 

Clarke^  the  Sheriff,  who  levied  these   executions,  swears% 

"  That  he  aa  Deputy  Sheriff  received  his  full  commission 

on  the  said  executions  issued  in  the  year  1 800,  from  J*  C. 

(a)  I  Rev.    *  Littlepage^  and  the  said  Starke.'^     Now  the  fee  bill(a)  al- 

Code^  c  95.  j^^^  ^^  ^  Sheriff  for  proceeding  to  sell  on  any  execution 

on  behalf  of  the  Commonwealth,  or  of  any  individual,   if 

the  property  be  ACTVALUY  sold,   or  the  debt  paid,  the 

commission  of  five  ^r  c^/.,  &c.  and  no  othbr    commib- 

8ION,  FEE,  or  reward,  shall  be  allowed  upon  ant  execu- 

TiON,  except  for  the  expense  of  removing  and  keeping  the 

»         I      property  taken.(A)     The  Sheriff  being  thus  prohibited {rom 

■.  35.  accord'  receiving  any  commission  unless  the  property  be  actually 

soldy  or  the  debt  paid^  and  having  acknowledged  that  be 

has  received  his  fill  commissions  on  both  executions,  the 

conclusion  in  law  is,  that  they  have  betn  fily  satisfied* 

And  of  this  conclusion  the  defe^ndant  Jordan  Winston^  for 

the  reasons  before  mentioned,  is  entitled  to  avail  himself,  as 

he  hath  done  in  the  present  insunce.     I  am  therefore   of 

-    opinion,  that  the  judgment  of  the  District  Court,  so  far  as 

relates,  to  him  ought  to  be  affirmed* 

As  to  the  blank  in  the  execution,  for  the  name  of  the 
County;  that  may  be  amended  by  the  Sheriff,  pursuant  to 
the  order  of  the  Court.  His  testimony  sufficiendy  proves 
that  it  came  to  his  hands  as  Deputy  Sheriff  of  Hanover^ 
and  he  may  be  compelled  to  amend  his  return  accordingly. 
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Judge  Roane.     I  shall  not  waste  time  to  prove,  that  the     April, 


1810. 


iacts  suted  in  the  bill  of  exceptions  amounted  to' a  com- 
plete levying  of  the  execution  of  January  2l8t,  1800,  and      Buit;tt*i 
was  so  considered  by  all  parties.     Being   so   levied,   the  v 

SheriflF  took  the  personal  engagement  of  the  parties,  to  pro-  '"'^"°*' 
duce  the  property  on  the  day  appointed  for  the  sale,  viz. 
20ih  March^  1800;  on  which  dijy  one  of  the  slaves  was 
produced;  and  the  others  were  not  produced,  probably  from 
a  knowledge  existing  in  the  neighbourhood,  that  the  sale  of 
the  same  had  been  postponed,  by  the  consent  of  the  plain* 
tiflfs.  The  letter,  under  which  the  sale  on  that  day  was 
dispensed  with,  was  written  without  the  privity  or  consent 
of  the  appellees;  and  the  release ment  of  the  property  pur- 
ported thereby,  was  founded  on  a  consideration  flo\«ing 
from  the  principal  debtor,  Littltpage^  to  the  plaintiffs.  1  hat 
letter  either  operated  a  complete  discharge  of  the  property 
from  the  execution,  or,  at  least,  by  holding  the  property  still 
subject  thereto,  precluded  any  further  execution  until  it 
was  finally  disposed  of.  Considered  in  either  point  of  view, 
the  truth  of  the  case  ought  to  have  been  returned,  at  the 
day,  by  the  Sheriff;  which,h  ad  it  been  done,  would  have 
prevented  the  Clerk  from  issuing  a  new  execution.  The  .^ 
most  favourable  point  of  view  for  the  appellants  is,  to  con- 
sider the  first  execution  as  not  discharged,  but  as  continuing  : 
in  that  view,  there  was  no  necessity  lor  ibsuing  the  second. 
The  law  does  not  permit  our  citizens  to  be  harassed  by  re- 
peated and  unnecessary  executions. 

The  case  of  Baird  v.  Rice(a)  is  a  complete  authority  for  (a)  i  Call,  18. 
the  defendants,  both  as  to  the  propriety  of  sufferbg  a  She- 
riff to  amend  his  return  according  to  the  truth  of  the  case, 
and  as  to  the  effect  (in  favour  of  the  security)  of  a  restorO" 
tion  of  the  property  by  the  Sheriff,  to  ih^  defendant,  with 
the  consent  of  the  plaintiff.  Indeed,  it  is  a  complete  autho- 
rity in  the  present  ca^e,  in  which  it  is  unimportant  to  the 
success  of  the  appellees,  whether  the  first  execution  be  con- 
sidered as  discharged,  or  continuing :  it  is  the  rather  ^n  au- 
thority, because  in  that  case  there  was  some  evidence  that 
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April,  the  security,  Rice^  acquiesced  in  the  arrangement  for  the 
discharge  of  the  property,  whereas,  nothing  cf  the;^  kind  is 
shewn  in  the  case  before  us*  , 

I  think  this  a  very  plain  case,  and  that  the  judgment 
of  the  District  Court  quashing  the  second  execution,  should 
be  affirmed* 

Judge  Fleming  concurred. 

The  judgment  was  therefore  unanimously  affirmed.^ 

*  J^ote*  Some  doobti,  ftt  first,  existed,  in  this  ease,  whether,  as  the  secoiHl 
eseeulion  was  not  levied  on  the  property  of  Akumtel  Jordan  fVimton,  (the 
only  appellee  before  the  Court,)  it  was  oompetent  for  him  to  move  to 
quash  it.  But  it  was  resolved  by  the  Couit,  that  he  had  such  an  tfUeretf  io 
the  question  as  enabled  him  to  move  to  quash  the  exeeution. 


4m  18.'  Bradley  against  Welch. 

1.  A  plea  IN  an~  action  of  debt,  instituted  by  Thofnas  Bradley 
•ttght^noTto  against  James  Wekh^  in  th^  District  Coun  of  Fredericks^ 
S!rt"^dT*an^"'y»  ^^^  w"t  issued  £)^t«?2^^r  12th,   1799,  with  an  en- 


SJJ^.Jji^^dorsement  thereon  "that  bail  was  required/'     The   Ser- 

aroft4 

»    darrein  Rootes.  appearance  baiL"     At  Rules  in  the  Clerk's  office. 


J^J^®^^*^*^  jeant  of  the  town  returned  it  "  Executed,  and  Thomas  R. 
Rootes^  appearance  baiL"  At  Rules  in  the  Clerk's  office, 
May  16th,  1800,  declaration  was  filed  in  the  usual  form,  on 


which      arofte 
puis     darre 
continuance. 


pearance  bail  a  promissory  note ;  and  the  defendant  at  the  same  time  "  by 
ibe'de^ndant  ^^  attorney  offered  a  plea,  on  oath^  stating,  that  he  is  a  re- 
S"M^*P!K«^sidentof  the  County  of  Gw/iAriar,  in  the  District  of  the 
^^^^^^^ SweeUpring8,2inA  has  resided  there  for  five  or  six  years; 
and  that  his  only  and  known  residence  is  in  the  said  County 
and  District;  and  that  he  never  did  reside  in  the  County  of 
Spottsyhanioj  or  in  the  District  of  Fredericksburg^  nor  was 
the  security  entered  into  within  the  said  District  oi  Fredericks^ 
hurg;  and  this  he  is  ready  to  verify;  wherefore  he  prays  judg- 
ment of  the  said  writ^  and  prays  the  same  may  be  fuashed.^^ 
The  plaintiff's  counsel  rejected  this  plea,  and  the  Clerk 
,    submitted  the  question  to  the  Court,  whether  it  ought  to 
be  received,  without  first  filing  special  baiL 
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The  cause  having  been  from  time  to  time  continued  un-     ^fJJo^' 
til  the    14th  October y  1802,  the  Court  on  that  day  decided    \^  '^^ 
**  that  the   Clerk  has  no  discretion  ;  but,  where  appearance      ^^^^ 
bail  is  required,  the  defendant  cannot  appear  at  the  Rules,       ^^'^*'' 
without  first  putting  in  special  bail ;  and  therefore  the  plea 
was  rightly  rejected*'*    At  the  ensuing  Kales,  the  defendant 
failing  to  file  special  bail,  a  conditional  judgment  was  en- 
tered against  him.     At  the  Court  held  for  the  said  District, 
JUay  16th,  1«03,  Thomas  R.   Rootes^  the  appearance   bail, 
undertook  as  special  bail,  and  again  offered   the  same  plea 
which  had  formerly  been   rejected.     The  counsel  for  the 
plaintiff  again  objected ;  but  the  Court  (as  appears  from  a 
bill  of  exceptions  signed  by  the  Judge)  *^  being  informed 
by  the  Clerk  that  the  delay  in  this  case  had  proceeded  from 
some  misunderstanding  between  the  plaintiff's  counsel  and 
himself,  respecting  the  course   which   ought  to  have  been 
taken   at  the    Rules,  and   not   from  any   default  on    the 
part  of  the  defendant,  were  of  opinion  that  thb  cause  should 
be  considered  as  standing  on  the   same  ground   as  if  the 
writ  had  been  returnable  to  the  last  term,  and  therefore  ad- 
mitted the  defendant  to  file  his  said  plea,  leaving  it  to  the 
plaintiff  to  demur  thereto,  if  he  thinks  proper."     Where- 
upon, the  judgment  obtained  in  the  office  was  set  aside,  and 
the  cause  sent  to  the  Rules ;   where,  in  August ^  1 803,  the 
plaintiff  filed  a  general  demurrer  to  the  plea,  and   issue   in 
law  was  joined ;   upon  which  the   Court',  at  August  term, 
1804,  gave  judgment  for  the  defendant;   and  the  plaintiff 
appealed. 

Williams^  for  the  appellant.  The  Court  erred  in  receiv-  ^g)  i  Bac. «. 
ing  a  plea  in  abatement  to  set  aside  an  office  judgment :  for,  ^cw^^  v!*^ 
even  after  imparlance^  it  is  too  late  to  exhibit  such  plea.(a)  ^^^^  \ 
According  to  the  act  of  Assembly  which  limits  the  juris-  ^SJ^^^  d 
diction  of  the  District  Courts,(A)  the  proper  time  to  have  Roy,ExW»oj 

Corritf  v. 

taken  advanuge  of  the  objection  was  at  the  *'*'Jlrst  caiiing^*  CambbelL  s 
of  the  cause^  which  was  at  the  first  Rules  after  the  return  of  p^oix.no^^. 
the  writ.     I'he  proper  mode  of  objecting  to  the  jurisdiction  code,\,  ^^^ 
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ApfttL,  18  hy  pkoj  that  the  plaintiff  may  have  an  opportunity  to  re- 
ply, that  a  writ  had  issued  against  the  defendant  in  his  own 
District,  and  been  returned  *'  no?i  est  invtntusJ"  But  the 
plea  could  not  be  filed  without  special  bail,  which  the  de* 
fendant  failed  to  give. 

The  Court's  admitting  it,  on  the  ground  of  some  misun- 
derstanding between  the  Clerk  and  the  plaintiff ^s  counsel^ 
cannot  cure  the  defect ;  for  the  defendant  had  been  guilty 
of  default  long  before. 

2.  This  plea  was  bad  upon  ^-mrra/ demurrer.  It  should 
(o)  1  Bac.  «.  have  been  pleaded  in  propria  personQy{a)  and  not  by  attor^ 
181    'fl  ^Th'  ^^^  without  special  leave  of  the  Court.(^&) 

143.    pi      16. 
iMtw,  83. 

Thursday^  May  10.  The  Judges  pronounced  their  opi- 
nions. 

Judge  Roane.  The  question  in  this  case  is,  whether 
the  District  Court  rightly  received  the  plea  in  question,  on 
setting  aside  an  office  judgment.  It  is  a  plea,  stating  that 
the  defendant  was  a  resident  of  another  District,  and  that 
the  debt  sued  for  was  not  contracted  in  the  District  in 
which  the  action  was  brought :  it  is  also  sworn  to.  It  is, 
therefore,  emphatically,  a  plea  in  abatement,  and  was  so  ad- 
mitted to  be  by  the  defendant  himself,  by  his  having  sworn 
to  it :  it  is  merely  dilatory,  and  does  not  go  at  all  to  the 
justice  of  the  demand.  I  have  no  hesitation  to  say,  that  a 
plea  of  this  character  is  inadmissible  on  setting  aside  an  of- 
fice judgment,  under  the  provisions  of  our  act  of  Assembly 
upon  that  subject.  My  reasons  for  this  opinion  were  given 
(c)  8  CoA;  49.  at  large  in  the  case  of  Hunt  v.  Wilkinson^{c)  and  I  shall  not 
repeat  them.  Although  that  opinion  was  in  conflict  with 
that  of  a  majority  of  the  Judges,  in  relation  to  the  case  then 
before  the  Court,  nothing,  then  said  by  the  Court,  or  by  the 
majority  of  the  Judges,  went  the  length  of  affirming,  that 
pleas  in  abatement  of  every  description,  were  admissible  on 
setting  aside  an  office  judgment,  or  pleas  of  the  particular 
character  of  the  one  now  before  us.   In  that  case,  the  matter 
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pleaded  happened  after  the  office  judgment  was  rendered;      April, 
and  on  that  ground  the  opinions  of  most  of  the  Judges  was  s^^.>^^ 
prcdic^aced,  and^perhaps^  from  the  necessity  of  the  case,  may      i*n*diey 
stand  justified.     That  decision,  however,  is  no  authority  in      ^^^^ 
this  case,   where  the  matter  of  abatement  was   coeval  (at  ^"" 

least)  with  the  institution  of  the  suit,  and  the  plea  stating 
that  matter,  was  actually  sworn  to  within  three  days  after 
the  emanation  of  the  writ.  I  am  therefore  of  opinion,  that 
the  District  Court  erred  in  receiving  this  plea,  and  that  the 
judgment  should  be  reversed)  and  the  cause  remanded  for 
farther  proceedings. 

Judge  Fleming,  (after  stating  the  case.)  It  seems  to 
me  that  the  plea  in  abatement  was  improperly  admitted  on 
setting  aside  the  office  judgment,  which,  by  the  28th  sec- 
tion of  the  District  Court  Law,  could  only  be  done  on  the 
defendant's  pleading  to  issue  immediately. 

The  case  of  Hunt  v.  Wilkinson  differs  essentially  from 
the  one  before  us.  That  was  a  plea  puts  darrein  continU" 
ance^  the  cause ^of  which  arose  after  the  office  judgment  had 
been  entered,  to  wit,  the  appearance  of  the  will,  and  new 
administration  granted  with  the  will  annexed. 

Judgment  reversed ;  proceedings  subsequent  to  the  en- 
try of  judgment  in  the  Clerk's  office  set  aside ;  and  cause 
remanded  for  farther  proceedings. 

Q^  Judge  Tucker  did  not  sit  in  this  cause,  having 
signed  the  bill  of  exceptions  in  the  District  Court.  He  did 
it  to  settle  the  practice  which  had  been  different  from  the 
present  decision  of  this  Court ;  and  expressed  his  entire 
concurrence  with  the  decision. 


n 
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^j^'i^'  Bro\vn  and  Boisseau  against  May 

*:^°o'J*'*'^      MAY  brought  an  action  of  trespass  v/  et  armis.  in  the 

plea  of  "  nol  ^  "^ 

gtdfty^^  in     Petersburg  District  Court,  against  the  appellants,  for  break- 
trespass  vi  et 
armu  against  ing  and  entering  his  close,  and  beating  several  of  his  slaves 

ants,  for  break'  in  the  declaration  named,  ^^  so  that  he  was  deprived  of 

Uff's  *  'ciflse  their  service  for  a  long  lime ;  and  thicntiig  dcun  hUenclo^ 

Ws  siav^s^tbe  ^^^^  'round  bis  field,   whereby  his  wheat  then  and  there 

defendanu      growing  was  trodden  down  and  injured  by  a  great  number 

ie  permitted  of  cattle   and  horses  belonging  to  divers  people ;  and  for 

A  give  in  evi-  ^  ^  .  . 

denoe,  by  way  Other  wrongs,  injuries,  and  enormities,"  &c.  The  defend- 
er liamages,  a  ants  pleaded  **  not  ^xxAiy^'*  jointly*  A  bill  of  exceptions 
the^i^nUff  to  States  that,  on  the  trial,  the  defendants  oflFered,  in  mitiga- 
X^Mx\^^^,tion  of  damages  J  "the  testimony  of  a  witness  tending  to 
*nd  **dh'^r*  P'^^^^  '^^^  ^^^  plaintiff  had  given  a  general  permission  to 
auf    of    his  Brown,  one  of  the  defendants,  to  visit  his  negro  quarters^ 

tiavea        who  r 

mi^rhOe  found  and  to  chastise  any  of  his  slaves  who  nught  be  found  acting 
pei'iyf  the  improperly;  but  the  Court  declared  such  testimony  impro- 
eommftted^  by  P^*"  ou  the  plea  of  **  not  guilty,"  and  would  not  permit  the 
fendwiiT  i?nd  ^amc  to  be  given,  although  the  beating  by  the  defendant 
pcanoe*  AhJt  ^^^^^^^^  ^^  ^^  the  presence,  and  with  the  assent,  of  the 
UiesUvesvho  other  defendant  Brown;  since  both   the  defendants  bad 

were     beaten 

had  acted  ^  joined  in  the  same  plea,  and  the  act  of  beating  the  plaintiff's 
slaves,  in  the  declaration  charged,  had  been  committed  by 
impro^  edu  the  defendant  Boisseau^  to  whoniy  it  was  admitted  by  the  de^ 
new  t^^f^^^nts^  no  such  permission  had  been  given.^^  Verdict  and 
S2 ji'J.ho^  judgment  for  ItfO  doUars  damages. 

ever  animpoiv 
tant  it  may  b< 

toUieoaufle.1      George  K.  Taylor^  for  the  appellants.     Authorities  de- 
clare that,  on  the  general  issue,  special  matter  shall   not  be 
given  in  evidence :  but  what  do  they  mean  I  Not  that   the 
>  particular  circumstances  attending  each  case  may  not  be 
!  hid  before    the   Jury   in   mitigation   of  damages:   for  the 
^laintif  may  lay  before  them  what  amounts  to  an     aggrava* 
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tr^n  of  injury,  provided  such  aggravation  does  not  itself     ^T^^^* 
furnish  a  cause  of  action,  in  which  case  it  ought  to  be  sta- 
ted in  the  declaration.     And,  therefore,  he  is  always  allow- 
ed to  prove  his  own  peaceable  demeanour,  his  endeavour  to 
avoid   altercation,  and  his  retreat  from  combat,  on  the  one  ' 

hand,  and  the  defendant's  abuse  on  the  other.     For  the  pur- 
poses of  equal  justice,  then,  the  defendant  ought  to  be,  and 
always  18,  permitted  to  prove,  in  mitigation^  under  the  plea 
of  **  not  guihy,'*  every  thing  which  is  not  a  justification  of 
his  conduct,  and  a  legal  bar  to  the  plaintiff's  recovery  :  but 
such  justification  or  legal  bar  must  be  specially  pleaded,  (a)    fa)  s  Ba^, 
If  the  circumstances,  though  very  mitigating,  will  not.  as  the  tH.  Phn;  let- 
defendant  knows^  justify  his  conduct,  is  not  the  Jury  to  hear  9  ^ Term  Rep, 
what  may  excuse  it  in  a  great  dt^gree  ?    If  not,  law  is  not  1*%^^^!^ 
founded  on  justice.     But  this  is  the  law.(<^)  ^-  ^;JJ]JJ^ 

This  distinction  beino:  understood,  let  us  see  whether  ^  Chrittie, 

,  (A)  Co    Litt. 

the  facts  stated  in  the  bill  of  exceptions  amount  to  ajusti'  ^3.     is  Fin. 
jScation  of  the  defendants,  or  either  of  them.     They  en-      *  ^ ' 
deavour  to  prove  that  May  had  given  a  license  to  one  of 
them  to  visit  his  negro  quarters,  and  chastise  any  of  his  ne- 
groes who   might  be  found  acting  improperly.     But    this 
permission  was  to  that  defendant  alone,  and  could  not  be  by 
him  transferred  to  aTiother.(c)      Suppose,   then,  both  de-   (c)  1  Bae. 
fendants  had  attempted  to  plead  it ;  the  plea  would  clearly  tit.  Authority^ 
have  been  bad  as  to  Boisseau ;  and,  if  two  join  in  a  plea,  z^f  ^  '^  ^' 
and  it  be  bad   for  one,  it  is  bad  for  both.(i/)    If  Brovm  (j)  i  SawuL 
alone  had  filed  such  a  plea,  still  it  might  have  been  demurred  ^**  ^*^  ^ 
to ;   because,  although  good  as  to  one  part  of  his  defence, 
(the  going  on  the  land,)  it  was  bad  as  to  another,  {Boisseau^s 
beating  the  slaves,)  and,  unless  the  plea  be   good  through- 
out, it  will  not  stand.(0  And  there  is  no  obligation  on  a  par-  (,^  ^^.^  ^^^ 
ty  to  plead  what  he  knows  to  be  false,  or  that  he  cannot  sus-  ^' 
twn*    On  the  contrary,  every  plea  should  be  true;  **  for 
trtith  (saith  Hobari)  is  the  goodness  and  virtue  of  pleading, 
as  certainty  is   the  grace  and  beauty  of  it.''(/)  Suppose  (/)  Hcbart^ 
Brown  had  only  pleaded  the  license  to  go  to  the  negro  quar-  ^^' 
ters,  and  had  not  pleaded  as  to  the  battery  of  the  negroes 
Vol.1.  Oo 
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Aprti/»  at  all;  judgment  would,  as  to  the  b!aitfjr\\,  have  be^  ligoed 
agaiost  him  b)  nil  dtcit;{a)  for,  in  pleading  matters  in  ex- 
cuse^ all  the  circumstances  should  be  shewn.C^)  But,  as, 
II  here  Brown  ^  Boiftseitu  and  the  negroes^  were  the  ool}  Jr#- 
rTTcwJT  ^^^^^  P^'^^^'^  ^o  prove  their  improper  condua  vvas  impoa- 
S09.  sible:  the  t  flfort  m  as  merely  to  prove  the  iicenscy  and  not 

(A)     rb.    516,  . 

'  517  referring  that  the  slavts  Were  acting  improper fy.  This,  then,  was 
'lYespast,  let-  only  a  matter  in  mitigation  of  damages,  which  could  not 
^^^'^  be  pleaded,  and,  ii  not  admitted  to  be  give  n  in  evidence 

on  the  general  issue,  could  not  have  been  used  at  alL^ 

Hay  J  for  the  appellee^  did  not  think  it  necessary  to  object 
to  most  of  the  propositions  made  by  the  coutisel  on  the 
other  side.  Admitting  them  all  to  be  correa,  they  cannot 
a\ail  him  in  this  case.  The  evidence  attempted  to  be  in- 
troduced  in  mitigation  of  damages,  could  not  have  that  ef- 
fect; for  it  is  not  inserted  in  the  bill  of  exceptions  that  the 
slaves  were,  at  the  time  of  the  chahtisement^  actmg  improperly. 
Without  that  important  circumstance,  to  shew  the  license 
properly  ptirsued,  it  was,  in  itself  totally  immaterial  and 
(c)  1  Cranch,  irrelevant  to  the  cause,  and  therefore  not  admissible.(c)  In* 
T.  FendaiL  deed,  the  circumstance  of  Brown^s  availing  himself  of  JUay's 
ptrmissioo,  and  acting  under  colour  of  authority,  is  rather 
an  aggravation  of  the  atrocity  of  his  conduct,  by  die  addi- 
tional guilt  of  a  breach  of  trust;  besides,  though  his  entry 
was  lawTul,  \kt  became  a  trespasser  ab  initio^  by  exceeding 
his  powers. 

Judge  Tucker  suggested  a  question,  whether  the  evi- 
dence should  not  have  been  received  to  mitigate  the  dama^ 
gesfor  breaking  the  ckse^  by  shewing  the  entry  was  not  it- 
kgal? 

*  JVo«e.  In  Ballard  v.  teaveO,  (M8  JVov.  1805,)  ip  this  Coart,  the  tmt 
was  trespass  for  taking  a  slave  from  the  plaintiff's  posaession:  on  the  gene- 
ral issue,  the  defendant  offered  evidence  (in  mitigatioD  of  damages)  that 
the  slave  was  his  owti :  ^he  District  Court  refused  to  admit  it ;  but  thf?  OmtI 
«f  Appcab  reverted  the  judgment,  with  initmetMmt  to  admit  the  eyideoee . 
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fiay.  Perhaps,  if  die  defendants  had  claimed  the  benefit 
of  the  evidence  in  that  limited  and  restricted  way,  it  might 
have  been  received;  bat,  in  the  enlarged  manner  in  which 
it  was  oflfered,  as  applying  both  to  the  breaking  the  close 
and  battery  of  the  negroes,  the  Court  were  right  in  reject-  — ^—"'■"" 
ing  iu  As  in  the  case  of  Buster  v.  Wallace ^^ a)  they  were  [a)\a,UM 
not  bound  to  direa  thie  jury  to  apply  it  restnctively.  '^ 

Tatfhr^  in  reply.  Mr.  Hay  appears  to  admit  all  my 
doctrine,  but  says  the  evidence  was  immaterial^  and  if  re- 
ceived, ought  not  to  have  had  any  effect  on  the  Jury.  But 
of  this  the  Jury  had  the^ right  to  judge.  The  naked  case 
of  going  on  a  plantation  and  beating  slaves,  without  any  au« 
thority,  is  materially  different  from  one  where  there  was  an 
authority^  and  that  authority  merely  irregularly .  exercised. 
I  admit,  where  evidence  is  totiallv  irrelevant^  it  should  be 
rejected  \   but  the  case  is  very  different  here* 

May  2,  1810.     The  Jjudges  delivered  their  opinions. 

Judge  Tucker,  (after  stating  the  case.)  I  admit,  with  * 
Mr.  Taylor^  that  this  action  being  brought  against  two  per- 
sons, and  the  evidence  offl^red  tending  only  to  prove  a  per- 
mission to  one  of  them  to  visit  the  plainti£f's  negro  quar- 
ters, that  matter  could  not  be  pleaded  as  a  justification  of 
the  entry  of  both  the  defendants.  I  admit  also,  that  it  is 
an  invariable  rule,  that  every  defence^  which  cannot  be  spe- 
cially pleaded,  hiay  be  given  in  evidence  upon  the  general 
issue  at  the  tpial.(^)     But  I  hold  it  to  be  a  rule  of  law  no  ms  Bi  Com. 

•  •  305    HidL  ^ 

less  certain,  ^^that  illegal  or  improper  evidence  (however  p  '^^  299* 
unimportant  it  may  be  to  the  cause)  ought  never  to  be  conji^ 
Jedx^ih^  Jury;  for,  if  it  should  have  an  influence  upon 
their  minds,  it  will  mislead  them;   and,  if  it  should  have 
none,  it  is  useless,  and  may  at  least  produce  perplexity ."(c)  ^^^  p^^  p^. 
The  trespass  charged  in  the  declaration,  is,  1st.  For  break-  f^^-^^'^'f; 
ing  and  entering  his  close ;    2dly.    For  beating  his  slaves ;  ^-^J  ^-  ^*'^" 
aady  Zikf.  For  throwiag  down  his  fences  around  fais  wheat 
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A»»itf      field,  whereby  his  crop  of  wheat  was  trodden  down  and 
injured,  by  other  persons'  cattle  and  horses.     If  the  charge^ 
had  been  only  for  breaking  and  entering  his  close,  and  beat* 
ing  his  slaves,  and  the  evidence  had  been  that  he  to  whorm 
the  permission  was  given  to  visit  the  negro  quarters,  and  "Ja 
chastise  any  of  the  slaves  who  might  be  ft,nnd  tiding  im^ 
properly y  had  alone  beaten  any  of  them^  and  that  the  other 
defendant  stood  by  without  molesting  any  of  them,  the  evi- 
dence offered  might  have  been  admitted  in  mitigation  of 
damages,  for  the  bare  entry  upon  the  plaintiff's  plantation, 
but  not  for  the  beating  of  the  slaves*      Becau:3e    the   per- 
mission  did  not  extend  to  beating  them  unltss  they   were 
found  acting  improperly:  now  it  b  not  stated  that  they 
were  found  acting  improperly;  consequently,  even  Brown 
had  no  right  to  beat  them;   nor  could  it  be  a  matter 
in  mitigation  of  damages,  for  beating  them  if  not  found 
acting  improperly^  that   he  had   permission    to    chastise 
diem,  (a  word  always  to  be  understood  in  a  milder  sense,) 
if  found  acting  improperly.     The  evidence  therefore  would 
have  been  inadmissible,  if  Brown  had  been  the  party  who 
took  upon  him  to  beat  the  slaves.     But  the  bill  of  excep- 
tions gives  us  to  understand  that  the  proof  was  that  BoisseaUj 
and  not  Brown^  was  the  person  who  beat  them.     The  per- 
mission given  to  Broxvn  could,  therefore,  form  no  possible 
excuse  for  the  conduct  of  Boisseau;  nor  for  Bronmj  who, 
by  standing  by,  and  assenting  to  the  beating  by  Boisseau^ 
made  himself  particeps  criminis  with  Boisseau*     The  evi- 
dence, therefore,  was,  I  conceive,  totally  inadmissible,  even 
upon  this  view  of  the  subject.     But  the  declaration  char- 
ges   a   further   wilful   and  violent  trespass,  in  throwing 
down  the   plaintiff's  fences,   and   exposing  his  wheat   to 
be  injured  by  the  neighbours^  cattle  and  horses.      Could  a 
permission  peaceably  to  visit  the  negro  quarters,  and  to 
chastise  slaves  found  to  be  acting  improperly,  serve  as  an 
apology,  or  extenuation  of  this  sort  of  damage  i    Surely 
not.    The  evidence,  if  aidmitted  to  go  to  the  Jury,  might 
have  had  the  effect  pointed  out  by  Judge  Pendleton^  and 
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B,  therefore,  in  my  opinion,  most  properly  rejected.      I     April, 
am  of  opinion  that  the  judgment  be  affirmed.  s^-v^^/ 

Brown 
Judge  Roane  could  see  no  error  in  die  judgment.  |^/' 


Judge  Fleming  i/vas  of  the  same  opinion.     The/  evi- 
dence had  been  very  properly  rejected. 

Judgment  unanimously  affirmed. 


Uti^Yf  against  Howard  and  Wife.  fJ^lo^' 

JACOB  DtPEW  brought  a  suit  in  Chancery  in  the  »•  Jn  ca^fia 
County  Court  of  Botetourt^  againt^t  John  Howard^  and  ^Ur  remedj 
Mary  his  wife,  George  Lemmon  and  Betijamin  Howard^  to  Ccmrt  orKquj! 
set  aside  a  patent  granted  to  John  Howard  ior  215  or  250  lli^^JurbJii^ 
acrts  of  land  on  the  waters  of  Glade  Creek^  in  ^c  said  l!!!?'  J'"*'^*' 
County,  SO  far  as  the  same  comprehended  fiity  acres  of  land,  f^^^V  «^nder 
for  which  the  complainant  had  also  obtained  a  patent  sub-  ^''">  J""^  and 

p  oner,       but 

sequent  in  date  to  Howard*s  patent^  but  founded  upon  an  S'^on  oircum. 

rr  M         ^  ■  «"C«B      mutt 

entry  prior  to  Howard^ it  entry.  be   nmde   to 

The  grounds  of  equity  suted  in  the  bill  are,  that  the  de-  miTfiicUoa^ 
fenants  had  notice  of  the  plainti£f ^s  prior  entry,  and  that  ^**^  ^°"**^ 
their  location  calls  specially  for  these  fifty  acres;  that  Hoxv^  ?  AZp^a/iitje 

*  ■'  "^  to  laii(j  ought 

ard^s  survey  wzs  never  actually  made;    that,  the  plainti£f  <> '^  ^^  be  du. 

,  *■  luiotrd   111    la- 

being  kept  ignorant  of  it,  a  patent,  pnor  in  date  to  his,  was.vour  of  m  par- 
fraudulently  issued  thereon;  that  he  entered  a  caveat^  (but  a  ntpertor^ 
in  what  Court  he  does  not  say,)  nhich  was  dismissed  ^^i.i  <% /^I 
"  cither  because  he  could  not  attend  to  it,  the  small  pox  qu^suin!^  '" 
being  then  at  the  Court-house,  or  because  the  Howards  re-  3  ^^^^^ 
sided  out  of  the  State,  so  that  no  summons  could  be  ser-  ^^^ther     an 

•  *"^»T.    ^"^^    a 

Ved  on  them.  certain    nura- 

ber    of*  acres 

The  defendant  yohn  Howard^  iu  his  answer,  declares  '*  on  the  wa- 
that  his  wife,  in  his  absence,  in  1778,  or  1779,  purchased  Crlek,   jom- 

inf  the  Unett  of 
and  the  Ucat^i't  ovm  land  on  WJa  run/*  be  tuffioiently  ocrtain  ? 
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Aprii.,  the  land  in  dispute  of  one  Thomas  Welchj  who  had  then 
resided  on  it  several  years,  for  a  valuable  consideration  paid 
out  of  his  the  defendant's  property  ;  that  he  was  in  peaceable 
possession  of  the  said  place  until  he  came  last  to  K^entucky^ 
'  in  the  year  178i9,  which  was  subsequent  to  the  location  under 
which  the  complainant  claims.  AJary  Hoxvard^  by  whom 
the  entry  complained  of  was  made,  (in  the  absence  of  her 
husband  it  appears,)  swears,  in  a  separate  answer,  that  De^ 
pew  never  made  his  claim  known  to  her ;  but  that,  being 
informed  he  intended  to  enter  for  the  place  called  Welch*Sy 
and,  thereupon,  dreading  lest  there  might  be  some  defect 
in  Welch's  title,  she  went  immediately  to  the  Surveyor's 
office  and  examined  whether  Depew  had  made  an  entry  to 
include  Welches  place,  and  found  none;  that  she  got  the 
Surveyor  to  examine  his  entry  book,  which  he  did  pardcu* 
larly,  and  told  her  there  was  no  such  entry;  upon  whidi 
she  made  her  location  to  include  it.  This  entry  was  made 
by  her  October  9,  1788,  and  Depeufs  on  the  30th  of  Sep* 
teniher  preceding;  but,  *'*'from  the  objects  of  description  in 
the  location^  neither  she  nor  the  Surveyor  thought  it  was  in^ 
tended  to  cover  the  place  known  by  the  name  of  WekKs**^ 

John  Depcafs  entry,  under  which  his  son  Jacob  Depew 
claimed,  was  by  virtue  of  a  land-office  treasury  warrant  of 
17,854  acres,  for  ^^  fifty  acres  of  land  on  the  waters  of 
Ghde  Creek^  joining  the  lines  of  the  land  of  John  How* 
ard^  and  his  own  land  on  Wekh^s  run.'* 

Mary  Howard'*s  entry,  by  virtue  of  a  land-office  trea- 
sury warrant  of  500  acres,  was  for  "  250  acres  of  land  ott 
the  waters  of  Glade  Creek^  joining  the  lines  of  the  land  she 
lives  on  and  Wilham  Francis's  land  and  James  Goodman^  to 
include  an  old  survey  known  by  the  name  of  Welch'^s  place^ 
and  a  new  survey  joining  said  Francis^  and  the  on6  she 
lives  on." 

The  answer  of  Benjamin  Hoxvard^  by  whose  agency,  as 

attorney  for  John  Howard^  the  surveys  were  conyileted, 

states  that  he  employed  the  surveyor  to  make  the  surveys, 

but  was  not  present  when  they  were  made,  being  called  on 

1 
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busin^^dowii  the  country,  and  havbg  intrusted  the  sur-     Apkil, 
wyor  to  survey  the  entries  regularhf.    George  Lemmon  (a  ^^I^ 
purchaser  from  the  defendants)  admitted  his  being  in  pos-      Depew 
session  of  about  120  or  130  acres  of  land  for  which  he      Howard. 
had  not  received  a  conveyance.     All  the  defendants  posi-    — — • 
tively  denied  all  fraud  and  combination. 

Another  entry  made  by  Mrs.  tioivard,  on  the  14th  of 
Marchy  1782,  being  for  *'  500  acres  of  land  joining  her 
own  land,  and  the  land  of  John  and  Hugh  MilUy  and  to 
extend  to  the  mountain  for  quantity,'*  was  mentioned  in  the 
bill  and  answers,  but  does  not  seem  to  have  been  relied 
upon  by  the  defendants. 

The  decree  of  the  County  Court  was,  "  that  the  patent 
or  patents  that  had  issued  ibr  the  defendants,  so  lar  as  they 
interfere  with  the  lands  of  the  complainant,  be  annulled.'' 

The  Superior  Court  of  Chancery  for  the  Siaunton  Dis- 
trict ^  being  of  opinion  that  Depew^u  entry  was  too  vague, 
and  that  the  appellants  (having  the  legal  title)  ought  not  to 
be  compelled  to  relinquish  it  to  one  who  has  not  greater 
equMy^  reversed  the  said  decree,  and  dismissed  the  bill ; 
whereupon  Depew  appealed  to  this  Court. 

Hay^  for  the  appellant.  The  entry  of  Mrs.  Howard  in 
1782,  had  no  relation  to  the  land  now  in  question ;  neither, 
in  fact,  did  she  rely  upon  it,  as  appears  by  tier  making  the 
subsequent  entry,  which  expressly  calls  for  Welches  place. 
The  only*  question,  therefore^  is,  whether  Depf^9  entry 
was  sufficient;  for,  if  so,  her  entry  in  1788,  being  made 
nine  days  after  his,  was  void,  since  it  evidently  comprehend- 
ed  the  right  of  another  person.(a)  In  Hunter  v.  HaU^  1  (a")  i  Rev. 
CaU^  209.  it  is  said  that,  without  a  previous  survey,  no  per-  s^V  '  ^' 
son  can  strictly  conform  to  the  terms  of  the  act  of  1779, 
in  making  a  location;  but  that  that  act  ^^unavoidably  re- 
quires, and  has  uniformly  received,  a  liberal  construction  in 
this  respect."  Wliere  an  entry  is  made  in  a  waste  country, 
with  no  patent  lines  to  refer  to,  it  is  reasonable  to  require 
the  locator  lo  specify  his  beginning  and  courses  as  nearly  as 


296  Supreme  Court  qf  Appeals. 

April,  possible:  but,  where  there  is  much  patented  land,  a  general 
reference  to  lines  alread}  ascertained  ought  to  be  suificicnt. 
Indeed,  if  the  person  locating  undertakes  to  specify  the 
lines  he  probably  might  conflict  with  some  older  patented 
"  lands. 

But,  admitting  the  Jirst  entry  vague^  does  it  necessarily 
follow  that  the  second  (though  precipe)  shall  avoid  the  first 
in  toto  ?  It  would  be  more  reasonable  (and  I  ihink  it  has 
been  so  decided)  to  give  the  second  locator  his  choice^ 
leaving  enough  for  the  first.  Thus  justice  would  be  done 
to  both  parties,  in  case  land  enough  for  both  could  be 
found. 

Wlckham^  contra.  !•  Every  objection  to  the  entry  of 
Mrs.  Howardy  in  1782,  on  account  of  vagueness^  applies 
equally  to  that  of  Depew;  and  her's  is  the  superior  eqi|ity. 
The  conduct  of  Depew  is  entitled  to  no  favour.  He  evi- 
dently appears  to  have  meditated  an  unwarrantable  advan- 
tage over  the  appellee.  The  objection  that  her  survey 
comprehends  the  right  of  another  has  no  application.  It 
(a)  1  Eev,  ^^^^  ^'^^  appear  to  be  the  fact;  and  the  law  (a)  applies  to 
Code^  I44w  cases  only  where  it  evidently  appears  on  the  face  of  the  plat 
or  certificate  of  survey.  Admit  that  the  letter  of  the  act  of 
1779  is  not  to  be  insisted  on ;  that  mathematical  certainty  in 
making  an  entry  is  not  requisite;  yet  surely  a  reasonable 
certainty  is  necessary,  to  prevent  great  injury  to  the  Com- 
monweal£'«^nd  to  individuals,  for,  otherwise,  a  warrant  of 
50  acres  might  cover  500,  and  persons  wishing  to  survey 
adjoining  lands  would  be  put  to  unnecessary  expense  .and 
trouble.  I  do  not  contend  it  is  absolutely  necessary  to  have 
a  certain  beginnings  though  it  is  desirable.  Where  an  entry 
is  *^of  all  the  vacant  land  within  certain  points^*  or  **  in- 
cluding certain  objects,"  it  is  sufficient.  But,  in  the  presest 
case,  Depew^s  entry  was  altogether  uncertain ;  there  being 
not  less  than  three  different  places  where  he  mv  ght  have 
surveyed  and  satisfied  the  calls  of  that  entry  Greater 
certainty  is  required,  and  attainable,  in  a  setded  cotmtry 
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dian  in  a  wilderness;  because,  in  SiHbrmer,  old  lines  arc      ^^^.\^' 


1SI(». 


well  known,  and  natural  objects  have  fixed  names. 

It  may  be  objected  that  Mrs.  Howard  acted  improperly 
in  shifting  her  location;  but^ being  in  possession,  she  had  an^ 
undoubted  right  to  pursue  all  legal  means  to  protect  her 
6tle  ;  on  the  same  principle  which  authorizes  a  third  mort- 
gagee to  protect  himself  against  a  second  by  buying  in  the 
first. 

2.  The  question  now  in  dispute  was  proper  for  a  caveats 
and  not  for  a  Court  of  Equity.  The  bill  assigns  no  certain 
reason  for  not  prosecuting  the  caveat,  but  says  it  was  dis- 
missecU  either  because  the  small  pox  was  at  the  Court-house, 
or  the  caveatees  were  out  of  the  countr}'.  If  the  former  was 
the  case,  tt  was  a  good  ground  for  a  contintumce.  If  the  lat* 
ter,  the  Court  should  have  directed  a  publication  against  the 
absentees.  A  caveat  was  peculiarly  proper;  since  every 
ground  of  equity  as  well  as  law  might  have  been  taken 
uponit* 

Call^  in  reply.  Depew'*s  entry  was  sufficiently  certain. 
The  words  ^joining  the  lines'*  must  signify  lying  along 
the  lines,  in  their  whole  extent;  not  barely  touching  them, 
as  Mr«  Wickham  seems  to  suppose.  The  Surveyor  and 
Depew  supposed,  from  the  narrowness  of  the  space,  that 
the  50  acres  would  fill  it.  No  particular  form  of  words 
is  necessary  in  an  entry;  but  certainty  to  a  common  intent  is 
sufficient;  and,  as  in  deeds,  so  in  entries,  the  intention  of 
the  parties  ought  to  furnish  the  rule.(a)  (<,j  /Vw.  ^ 

There  can  be  no  inconvenience  in  an   entr)'*s   covering  ^^J  ^  '^ 
more  land  than  the  party  is  entitled  to;   for  any  person 
wishing  to  make  another  entry  has  a  right  to  call  on  the 
first  locator  to  survey  his  land;  as  in   the  case  of  surplus 
land  included  in  a  patent.(£)     A  poor  illiterate  man  ought  (b)  i  i?e^. 
not  to  be  defeated  of  his  property,  because  a  public  officer    '  ' 
has  made  a  mistake.     In  Field  v.  Culbreath,(c)  and  Hunter  (c)  2  CaU, 
V.  Hall,(d)  the  several  entries  established  were  not  more  (^'  i  cail^ 
certain  than  thifi.     In  Currie  v.  Martin,{e)  Banks^s  entry  ^'  ^^  ^ 

TOL.1.  Pp  ' 


^%  Suprentf,  Cqw^  of  Jppeab* 

A»anirt     (aMipied  tp  Currie)  ^dSf%ore  uncertain*     Tho  entry,  |o9, 

\^'sr»^    was  more  UDC«itain  iq  Consi'la  v*  BriscQtf^((i)  and  ytX  wan 

D«pew      supponcd  by  thU  Courts  to  which  the  appeal  was  taken 

Qowund*      from  the  Supreme  Court  for  the  Kentucky  PUtricL      la 

(a)  ffught^t  Miller  v,  Page^  it  wag  held  that  the  entry  wag  too  vagoe ; 

^tftiittc.  Hep,  j^^  /^^^^^  the  word  **  bttpjeerf'*  certain  lineg  was  con9tdcr^4 

too  indefinite:  here^  it  is  ^"^ joining  xXtc  lin^sof  jf^hn  ffou?^ 

ard^'^  &c.;  which  is  sufficientiy  certain. 

A  suljscquent  mortgagee,  haoing  ptpi^r  mfi^  pf  a  se- 
O)  I  Ptirm.  m  qond,  has  np  right  to  buy  in  the  6rst.(^j  So  herr»  Mrst 
ting  Cowp.  floxvgrdj  haying  knowkdge  of  Pefiew^$  xitji^  and  fnuulu*- 
Jitk.  646.  Jjt'  leptly  affectiiig  tp  misunders^^n^  it,  sMl  ^pi  h«  prpt«ctftd 
n^   V.   i^.  1^^,  ^^^  suhsequept  entry. 

As  to  |h«  qi^c^tion  of  jiiri&di(:tion,  the  i^ase  of  Withering 
(0  t  H,  UM  ton  Vn  Al''DQnq(d^(c)  is  elisor  authori^  that  a  G>un  of 
Equity  19  the  proper  tribunal  tp  try  the  question  gI  fraud 
^  pbtaifiing  a  paient* 

Wickham.  The  case  from  Hughes*s  Reports  has  no  appli- 
cation.    It  was  a  settlement  c^ise;  and  ^^  that  gives  locality." 
Such  is  the  express  opinion  oi  tb^  Cour^,     Added  to  which 
circumstance,  the  certificate  <f  the  C^mmisaioners  rpaa  con- 
-    -•  eiderej  part  qf  the  entry*      Miller  v.   Page*  is  a  direct 

auihority  in  our  favour.  It)  (Hurrie  v.^  Martin  the  ^  begirt 
ning*'^  of  the  entry  rend^'red  it  certain  epopgb*  Ip  field 
V.  Culbreath^  the  entry,  ^^  including  all  the  vacant  land  be? 
tween  certain  lines"  was  also  certain.  As  to  MrSt  ffoiv* 
ard^s  being  bound  to  take  notice  of  Depev^^^  entry ;  she  had 
a  right  to  disregard  it,  if  void;  if  ppt  v^id«  it  stands  on  its 
own  (neri(9. 

•  Vote  '  In  Miller*  V.  Pag^  (Mat/,  1806,)  Millet^M  entiy  wa*  for  "  1,000 
mcreff  behoeen  the  Unet  oj  Henry  Vary,  deceusedy  o?i  both  tidfin  of  ffatchet^B 
Creekt  beginninff  on  the  tame.^  Jmlge  Roakb  wab  of  opinioA  that  tlito 
•ntlf  WW  mMfAt»\\y  Mmig;  tot  Uvr  rett  of  Une  Cowrt  i— uled  thtrwiac. 
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May  aa^  iftio*    The  judges  prondunecd  their  opiflldns*     ^,*"** 


Judge  TuctLik^  rtftcf  sCdttftg  the  case*    As  thete  Is  n6«.      ^^^ 
thing  in  any  part  of  the  depositions  to  pfove  the  charge  of     ^<*^m^. 
fraud  ra  retuittiUg  the  sorvey,  without  such  aurf  ey  having 
tter  been  fttade,  or  in  any  mantirf  to  invalidate  die  ibattera 
cotitaided  in  the  several  answers  of  the  Htrward^y  I  pasa 
them  ovef. 

The  naked  question  upon  this  view  of  the  subject  ii, 
whether  the  complainant  has  made  out  such  a  case  as  to  eo^ 
tide  him  to  the  aid  of  a  Court  of  Equity.  And  I  conceive 
he  has  not.  The  answers  of  the  Howards  state,  that  T/id^ 
inas  Welch^  of  whom  tlwy  purchased  in  17^8  or  1779,  had 
previously  resided  on  the  spot  several  years*  They  had  a 
right  to  presume  that  he  had  Some  tide  thereto,  which,  if 
not  perfected  by  a  patent,  was  recognised  by  the  act"  of  May^ 
1779,  c.  12. ;  and,  when  informed  that  there  was  danger  of 
that  tide  being  disturbed,  had  a  right  to  take  any  legal  means 
whatsoever  for  securing  the  same*  Mary  Howard^s  entry, 
made  the  dth  of  Orroier,  17*8,  for  this  purpose,  cannot 
therefore  be  deemed  ^aud^/r/i^  as  against  the  complainant. 
If,  by  his  entry  of  the  30th  of  September  preceding,  be  had 
obtained  an  actual  legal  priority,  he  had  nothing  to  do  but 
to  proceed  to  survey  his  entry,  and  obtain  a  patent  for  the 
lands ;  or,  if  she  proceeded  to  survey  also,  then  the  law 
was  open  to  him  to  file  a  caveat^  in  which  case  his  legal 
priority  must  have  been  established,  unless  she  had  produ« 
eed  some  elder  tide  founded  in  law.  But  he  tells  us  he  did 
sue  out  a  caveat.  Why  then  did  he  not  prosecute  it  with 
effect  ?  Or,  if  one  caveat  was  improperly  dismissed,  why  did 
he  not  sue  out  another  f  for  the  dismissal  of  one  caveat^  un-  ^ 
less  it  be  upon  the  merits,  neither  decides  the  tide  to  the 
lands,  nor  bars  another  subsequent  caveat^  if  brought  within 
proper  time.(a)  There  was  certainly  time  enough  between  {'jXJ^'^J,* 
the  date  of  the  defendants*  entry  in  October^  1788,  and  tiieir  sue. 
survey  in  October ^  1796,  and,  from  that  period  till  the  time 


300  Supreme  Court  of  AppeaU. ' 

A  PR  1 1,,     of  tbe  emat)atioD  of  their  patent,  (which  could  not  be  until 
the  survey  had  remained  six  months  in  the  register's  oflkr,) 
to  have  tried  his  tide  to  a  patent,  by  that  mode  of  proceed* 
ing.     The  Iccw  (for  aught  that^ppears  to  the  contrary )  was 
''**'^"''""*'  competent  to   have  done  him  complete  justice.     Having 
omitted  to  pursue  that  course,  as  he   might  have  done,  he 
has,  I  conceive,  no  right  now  to  ask  for  the  aid  of  a  Court 
{a)    3   Co//,  of  Equity. (^)     If  Mary  Howard^ s  location  of  lands,  widw 
M»  V  Bimn.  ui  which  his  location  might  be  supposed  to  lie,  wa»  against 
\vLu!^j9ne%  c^n9<^Jencc,  what  must  we  say  of  his  entry  and  location  of  a 
&ap/etv.ftr^-  place  which  he  knew  to  have  been  in  the  possession  of.  her 
isoi.  Mb.       husband^  and  Welch   under  whom  he  claimed,  for  twentj 
years  befare  \  If  equity  condemns  the  former  as  against  coUf- 
science,  the  latter  is   ten  times  more  liable  to  its  censure. 
With  regard  to  the  second  question,  and  upon  which 
the  Chancellor  seems  to  have  decided  the  cause,   namely, 
whether  Depexv^a  entry  was  too  vague  and  uncertain,  I  am 
decidedly  of  that  opinion.     From  an  inspection  of  the  plat 
it  will  appear  that  the  fifty  acres  might  have  been  laid  off,ao 
as  to  *^  join  the  lands  of  John  Howard^  and  his  own  land  on 
Wekh^s  Run^  at  any  spot  between  the  letter  K.  and  the  let- 
ter T.  in  the  plat,  leaving  a  surplus  of  from    150  to  200 
acres,  within  that  area,  while  his  entry  did  not  amotint  to 
more  than  a  fourth  part  of  the  quantity  therein.     7'he  dis- 
tance from  these  points  is  considerably  more  than  a  mile 
and  a  half;  while  his  survey,  as  acttially  roade^  only  touches 
Howard^s  68  acre  tract,  at  the  point  B.,  leaving  that  point 
immediately,  and  running  a  zig-zag  course  of  five  different 
lines,  before  it  arrives  at  his  own  line,  on  Welches   Creek^ 
down  which  it   runs  only  sixty   polts,  and  from  thence 
to  the  beginning,  without  even  touching  Howard* s  lands  at 
any  other  point.     Fifty,  or  even  five  hundred  different  plats 
might  have  been  laid  down  within  the  same  limits,  equally 
conformable  to  the  terms  of  his  entry.     Can  this  be  called 
a  compliance  with  the  law,  which  prescribes  that  the  party 
shall  direct  the  location  of  the  lands  for  which  he  m  tkes  an 
entry,  30  specially  and prechelu^  as  that  others  may  be  cna- 
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Ued,  xvith  certainty^  to  locate  other  warrants  on  the  aJjacent     Amii-. 

residuum  ?  I  forbear  to  taike  up  the  time  of  the  Court  with 

a  repetition  of  the  reasons  offered  by  me  in  the  case  of  MU 

kr  v.  Pa^e<t  in  support  of  the  like  opinion  in  that  case; (a) 

and  shall  conclude  with  sa}4ng,  I  think  the  Chancellor's  ,  .   ^^ 

decree  is  right,  and  ought  to  be  affirmed*  i«<^»  **^' 

Judge  Roane.  The  entry  of  Mrs.  Howardy  of  March 
.14th,  2  782«  seems  to  have  been  jusdy  abandoned  on  aU 
hands  aa  incompetent :  that  of  Depcw^  on  the  contrary,  o^ 
September  30,  1788,  taken  with  reference  to  the  actual  situ- 
ation of  the  land,  as  exhibited  by  tlie  connected  survey, 
seems  to  be  sufficiently  certain,  under  the  just  construction 
of  the  Iand*law,  by  this  Court  in  many  instances,  by  the 
Supreme  Court  of  the  United  States^*  and  the  Courts  of  the 
State  of  Kefttucky.  Having  had  occasion  to  refer  to  those 
decisions,  particularly  in  the  case  of  Miiter  v.  Pagi^  (MS.) 
I  shall  not  again  enter  into  the  subject ;  but  have  no  doubt 
but  that  the  rejection  of  the  entry  now  in  question,  would 
shake  many  titles  in  this  Commonwealth,  which  have  not 
been  carried  into  grant.  On  the  trial  of  a  caveat^  therefore, 
I  should  have  been  of  opinion  that  that  entry,  so  taken,  was 
sufficient. 

But  this  is  a  resort  to  a   Court  of  Equity  for  relief 
against  a  legal  title  :  and  it  is  readily  admitted  that  such  re- 
,sort  may  be  had,  under  circumstances  making  the  interpo- 
sition of  equity  just  and  proper ;  as  in  the  case  of  yones  v. 
WilUains^{b)  where  the  corneal  had  been  dismissed  through  (5)   t  Wfuh, 
an  accident  attending  the  summoning  of  the  plaintiff's  wit-  ^' 
nesses  ;  but,  then,  this  must  be  made  to  appear  to  the  satis- 
faction of  the  Court,  as  was  done  in  that  case*     In  the  case 
before  us  it  is  alleged  that  the  caveat  of  the  appellant  was 
dismissed,  because  he  could  not  attend  to  it  on  account  of. 
the  small-pox,  or  because  two  of  die  appellees  resided  out 

*  X^tc.    Sco  mh*i\  r.  Mcs^n^  I  Cranih,  88,  $9.  ^ 
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Arntt,  of  the  State*  so  that  the  •ommont  cotdd  not  be  served  tiMMi 
^^pv^^^  them.  With  respect  to  the  first  fact,  there  ia  no  proof  of  k 
Dvp6#  whatsoever :  and  at  to  die  aecoodt  the  caveat  would  tuic 
HoiTRrd.  halve  been  dismissed^  I  presume,  (if  it  were  not  served,)  if 
the  appellant  had  shewn  to  the  Court  thai  m  Mn^ieciWioii 
did  not  proceed  from  any  ne^ect  of  hn#  I  infer  this  firotti 
I    Rev.  the  35th  section  of  the  land-law.(6) 

>  P-  1^-  Qq  neither  of  the  grounds,  therefore,  was  the  appellant 
competctit  to  come  into  equity.  But,  if  it  were  otherwise, 
as  to  hi*  admission  into  the  Court;  theappdleeshavfOggoc 
the  Itgsi  title,  that  title  will  not  be  disturbed^  UnleM  ths  ap^ 
pellant  has  a  superior  right  in  equity  to  recover  the  klerukal 
land  in  question.  So  (ar  from  this  being  dM  case^  k  ts  in 
proof,  from  the  confiessions  of  the  appeUam^s  father^  at  a 
date  posterior  to  the  time  of  making  the  siriMe^uem  cnt^ 
of  the  appellee,  that  he  did  not  consider  Ms  land  as  vacant, 
and  therefore  supposed  it  was  not  located  or  appropriated 
ifaereby.  His  own  construction  of  his  entry,  therefore,  hk- 
validates  it,  in  a  Court  of  Equity,  as  appljring  to  thu  bmd; 
which  might  have  been  otherwise,  under  my  constmctkm  of 
the  land-law  upon  this  subject,  ki  the  absence  of  all  proof 
touching  soch  a  construction  on  his  part*  I  am  therefore 
of  opinion  that  the  decree  be  affirmed. 

Judge  Fleming.    It  is  unnecessary  to  add  any  thing  to 
what  has  been  said*     I  think  it  a  v try  just  decree  ^  and  it  h 
affirmed  by  the  unanimous  opinion  of  the  Court. 
S 
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Lewis  against  Madisoi^.  '^^j^ 

UPON  an  appeal  from  the  Bnpt  rior  Court  of  Chaneim'  i  /'  **fw»i 
lor  the  Staunton  District,  in  a  suit  on  bebalt  o(  the  c\%\\  tj*^it  unuor 
drfo  of  W'dljam  Madtson^  deceased,  (by  E:izahtth  Madlwn^  two' uninti*. 
their  mother  and  ntrt  friend,}  against  Af^dnrw  Leivu^  to  tl  Ku^nlliln^Z 
recover  a  tract  of  land  in  the  County  o\  BjMqiitU  known  'jIHul^fi^; 
by  the  name  of  Kojf.vV,  which   had  bt?en  dtvlstd  h\    7!>hn  *'^^"*    '*«'^'=»* 

-^  thj^ij.  T^uc'ii  lie 

JUadisOTi,  {i^thtT  IQ  Rowland   Madison^  brother  of  iViiiiam^  "^^'^^^     oUnm 

"and  by  the  said  Rowland  sold  to  LrtuL^^  but,  the  plains iffa  a  ukcl -n  Ut*il 

conteiukd^  should  have  been  conveyed  to  them,  in  conse-  ■Ji;Vip^ciiiitoni 

^uence  of  an  agreement,  dated  the  1 0th  of  Oiiober^  17S0,  hi^^l^llV^Mlvuf 

between  the  said  Rorulandnnd  Wifliunu  1^\^c^^ 

By  that  agreement,  under  their  hands  and  seala,    ^bem^  **'''-'''    '''''^** 

in  the  life-time  of  7ohn  Madhon^  ihtrir  father,)  rccitini?,  yxuinacLiio 

*tnat  Jxowiand  having  disposed  of  a  tract  of  Lmd  in   Ken*  >h»i  or  tie  en* 

ftic^  containing  one  thousi^nd  acres,  the  property  of  WUdaniy  u»i%^    X^i* 

FOR  WHICH  HE  WAS  TO  GIVE  HIS  LAND  lU  BoMouft  in  ex   ^^'"^"^^^  '^'****" 

change  J  but,  since  finding  it  would  he  a  disadvantage  to  .^    1*1,^^,  ,.^^^^ 

him  to  comply  with  the  bargam,"  WHitam  agrcvd  to  *  can-  i[!|;''V'u'i^mJ 

C£L  THE  lAMEfiN  CASE  Rowland  would  makt  hhn  a  titie  ^J    '^*''*'*  ^^ 

uiL)    iimc    Ae- 

to  the  same  quantity  of  land  above  mentioned:  on/if  provi-  A"*^  ^^  r-*- 
dtd \hc  said  land  was  obtained  by  a  military  warrant  agrcr-  vet^.u%€f;,  fine* 
able  to  his  Majesty's  proclamation,  fz/^d/c/f-or  ofnnij  disputes  i^l^'^^HS^d 
whatever:  but,  in  case  R^wi^md . should  not  do  thru  Af  arrets  Z'i^''\^^^lJi^l 
that  the  FIRST  BARGAIN  shallk'  b'md'ir.rj;  on  him:  that,  %vhcn  ^'\*^s"«^  »"^l 
he  comes  to  the  posatsnion  of  hi  a  land  willed  to  him,  that  '"^'  ^*\  Ut^ig- 

Ik-Ntt?   Vtltll    Mil  I 

he  will  make  William  a  title  to  the  land,  first  having    both  eeiuiut)    ihe 
tracts  valued  ;    and  whatever  should  be  judged  to   be  the  iu  (^Jtsnon. 
difference  each  party  agrees  to   give  or  take:    and  to   the  ^|^^'^^^^"'^^** 
true  performance  of  that  agreement,  each  hound  himself  to  wic^^vcifft u ftct 
the  other,  in  the  penalty  of  two   thousand  pounds  specie."  a  vemiet;,  mi 

the       grrjuntl 

llliit  iUc    vi'ij- 

dor  had  iirevbuil^r  ngreed  l^  istm^j  the  *%mv  Istnil,  in  a  €erimn  rt*™^  to  Uiu  pliiiutUi;  it 
teenu,  that  the  veador,  or  hit  legM  n?|irvM!ntiidv(!^,  ought  to  be  |mitjv»< 


«  . 
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^mo^*  Upon  this  contract,  and  the  evidence  in  the  cause^  the  chief 
points  in  controversy  were  whethisr,  by  RowlarKPs  failure 
to  make  William  a  tide  to  the  land  in  Kentucky^  a  lien  at- 
tached, in  favour  of  the  latter,  upon  the  particular  tract 
'  called  Voits*s,'  and,  if  so,  whether  Lewis,  the  purchaser  from 
Rowland,  was  bound  by  such  lien.  All  the  circumstances 
are  so  fully  set  forth  in  the  ensuing  opinions  of  the  Judgt:8 
of  this  Court,  that  a  farther  statement  by  the  Reporter 
seems  unnecessary. 

November  29^  IBOi^  the  Chancellor  appointed  Commis- 
sioners to  ascertain  and  report  the  respective  values  of  the 
said  one  thousand  acres  of  land  in  Kentucky,  sold  by  R(nv» 
land  Madiiton  to  John  Gordon,  and  of  the  land  devised  to 
him  by  his  father,  on  the  day  of  ,  1784,  when 

he  took  possession,  or  was  entitled;  also  to  report  an  account 
of  the  rents  and  profits  of  the  devised  lands,  and  of  the 
permanent  improvements  made  thereon  since  the  said  RoW' 
land  took  possession;''  and  decreed  that,  ^^  upon  the  plain- 
tiflf's  paying  the  defendant  whatever  sum  the  value  of  the 
devised  land  and  permanent  improvements  thereon  should 
exceed  the  value  of  the  one  thousand  acres,  sold  by  Rowland 
as  aforesaid,  and  the  rents  and  profits  of  the  devised  land» 
(if  there  should  be  any  excess,)  then  the  defendant  should 
convey  to  the  plaintiffs  the  land  in  controversy,  with  special 
warranty  against  himself,  his  heirs,  and  all  persons  claim- 
*ing  under  him;  but,  should  the  value  of  the  devised  land 
tmd  the  permanent  improvements  thereon,  as  aforesaid,  fall 
short  of  the  value  of  the  one  thousand  acres  aforesaid,  and 
the  rents  and  profits  of  the  devised  land,  then  the  defend- 
ant should  moreover  pay  and  satisfy  to  the  plaintiffs  the 
deficiency,  so  far  as  that  deficiency  may  be  occasioned  by 
the  rents  and  profits  aforesaid,  and  no  farther."  From 
which  decree  the  defendant  appealed. 

Warden,  Wirt,  and  Call,  for  the  appellant,  contended,  U 
That  the  contract  between  William  and  Rowland,  having 
been  made  in  their  father's  life-time,  and  attempting  to  dis- 
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^sc  of  a  contingent  interest  expected  to  be  derived  from     ^f^J^'' 
him  at  his  death,  was  contra  bono*  mores,  and  not  to  be    s^'-v^^ 
countenanced  in  a  Court  of  Equity;  in  support  of  which       ^^^ 
point,  Jutttinian^s  Code,  b.  2.  liu  3.  s.  30.    and  1  BrorvrCs     Madisons. 
Civil  and  Admiralty  Law,  p.  11.  were  cited.(ci)     Such  is  the  fa)^Qti^Vom. 
rule  according  to  the  c/v/7  law :   but,  at  common  law,  ^^^^'t^^'J^l^^ 
^very  contract  inconsistent  with  good  morab   is  void-(^)  Baiimentt,  p. 
The  case  of  Nelson  v.  Neison(c)  does  not  contravene  this  lit)*i.iik,^i. 
position;  for,  in  that  case,  the  doctrine  was  not  settled,  but  Kntrwhr. 
mentioned  only   incidenuUy;   so  that  what  fell  from  the  |^^ 
Court  was  merely  an  obiter  dictum. 

By  Peyton  Randolph,  Botts,  and  Wickham,  contra,  the 
case  of  Nelson  v.  Nelson  was  relied  upon  as  express  autho* 
rity.  The  agreement  was  fair  and  liberal  on  the  part  of 
William  i  and  Rowland  having  unlawfully  sold  and  con- 
verted to  his  own  nse  a  tract  of  land  belonging  to  his  bro- 
ther, his  desire  to  make  amends  for  that  injury  was  a  suffi- 
cient consideration  on  his  part.  The  contract,  therefore, 
was  lawful  and  praiseworthy ;  and,  being  under  seal,  an  ac- 
tion of  covenant  could  have  been  maintained  upon  \x\(d)  {(^  ^o.  Lift. 
since  there  was  nothing  in  it  malum  in  se.  There  is  a  large 
class  of  bonds  in  England,  called  post-obit  bonds,  which 
are  always  considered  good  where  no  undue  advantage  has 
been  taken;  though,  in  cases  of  injustice,  or  hardship, 
equity  wiU  relieve.(0  %?j1^ 
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2.  The  counsel  for  the  appellant  farther  urged,  that  this 
contract,  relating,  not  to  any  indmediate  title^  but  a  remote 
possibility  without  present  interest,  was  void.  It  is,  indeed, 
laid  down  in  the  books  that  a  possibility  may  be  amgned, 
released,  or  mortgaged :  but  there  must  bean  inception  of  b/^V  Cif^sz!^ 
right.(/)  And  even  that  cannot  be  transferred  to   a  stran-  (|]  '*  ^^^ 

^     ^^^  Etiz.  Sin. 

Yelverton  v. 

On  the  other  side,  it  was  objected,  that  these  authorities  iiob^rt'!\z^. 
all  related  to  conveyances,  and  not  to  covenants  to  convey.  |3.^*7o/i*''T 
Vol.  I,  Qq  ^^J:"''^^ 
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^\%i^*     The  true  doctrine  is,  that  covenantft  to  convey  possibility* 
are  good^  though  conveyances  are  not*  (a) 

3.  I'he  contract,  even  if  binding  between  the  parties^ 
operated  no  hen  upon  the  land;  since  it  did  not  apply  to 
(a;  I  McTZ.  ^^*^  particular  tract  called  Fb^^V.  Indeed,  according  lo  the 
«  f  .Wm*.iS2,  evidence,  the  name  Voss^a  was  applicable  to  the  whole  of  m 

Seckley    v.  ^  *^' 

jsTe-wfand  lb  larger  tract,  of  which  this  was  the  t^fper  part.  At  the  time 
Trewr  1  Vex.  of  the  Contract,  the  testator  was  living  on  the  upper  pare, 
Y.  Wrightf  ^Dd  Wiliiam  his  son  on  the  lower ^  which,  however,  was  then 
intended  by  the  testator  for  Rowland.  The  lorwcr  part^ 
then,  was  in  contemplation,  and  not  the  uppcty  which  the 
testator  (having  changed  his  mind)  afterwards  devised  to 
him*  Suppose  the  contract  had  specificaUy  mentioDed  this 
lower  part  of  the  tract,  and  the  testator  had  afterwards  de- 
vised the  upper,  would  the  Court  have  had  the  power  lo 
contravene  the  express  terms  of  the  contract?  If  not,  nei- 
ther have  they  the  power  to  change  it  in  this  case,  where 
the  lower  part  was  as  well  known  to  have  been  conteropla* 
ted  as  if  it  had  been  specifically  mentioned.  If  this  were  a 
mortgage^  would  it  be  in  the  power  of  the  Court  to  shift. the 
lien  from  one  tract  of  land,  and  fix  it  on  another  i 

Admitting  the  tract  now  in  dispute  had  been  the  tract  in- 
tended ;  the  contract  could,  at  utmost,  only  be  regarded  as  . 
a  conditional  sale^  and  not  a  mortgage;  for  the  Botetourt 
land  was  a  mere  ulterior  security,  or  pledge,  in  case  the 
Ktfitucky  lands  were  not  to  be  had.  The  breach  of  the  co- 
venant lies,  therefore,  in  compensation^  and  the  bnd  itself 
(b)  1  Vem.  79.  should  not  be  liable. (^)     A  lien  never  is  created,  where  the 

167.    l*opham  .        ,  .        .  /.     .  .  •     1 

y.  Hamjieid     Vendor  has  not  power,  at  the  time  of  the  contract^  to  bind 
Hoodinan  v.  the  e8tate.(c) 

JlLk-e.      8 

(c;  ^  CuU,  In  answer  to  thisj  the  construction  put  upon  the  evidence 
^%J!mt^^'  was  denied,  and  the  tract  now  called  Voss'*s  was  insisted  to 
UAH^^ni  ^\  ^^^^  ^^^^  ^^^  ^^^^^  intended  by  the  parties;  of  .which  the 
p.  ff  7w  104.  appellant  Lewis,  from  his  connection  with  the  family,  and 
Plummer  being  one  of  the  administrators  of  William  Madison^  must 
have  been  apprized.  At  any  rate,  it  being  in  proof  that 
Mrs.  Elizabeth  Madison^  gave  him  notice,   before  his  last 
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payment  ^f  the purchase'tnoney^  and  before  he  received  the      '^'g^"' 
eorroeyancey  this  was  sufiicitnt  to  bind  him/cr)  v^^  "^^ 

Lewis 

V, 

But,  4.  for  the  appelktrU.      This  notice  was  not  sufficient     Mtdisont. 
to  bind   him ;  there  being  nothing  which  shewed  a  lien  on  (^^  j^^u  215- 
the  land  in  question.     Indeed,  if  such  a/f>n  could  ultimately  ^^j;]J,^'  j^' 
exist,  it  miffht  never  have  attached*     For  aucrht   that  ap-  ▼•  J^ichoU. 

^  ^  ^  ^  lb.  815.  Rod'. 

pears  to  the  contrary,  the  land  in  Kentucky  toKy  yet  be  got.  fordy.Hthmi. 
No  evict hn  or  loss  of  that  land  is  proved ;  and  without  evi-  s  £9. '  Cat, 
dence  of  this,  the  heirs  of  William  have  no  claim  upon  the  Ij.  jone9  v! 
Botetourt  land.(^)  Lewis  therefore  remains  a  bona,  fide  pur-  ^'/J!|^84.  * 
chaser  without  notice,  against  whom  a  Court  of  Equity  will  ^*^f'^^^' 
never  decree  specific  performance.  so7.  TourxHie 

5.  The  proper  parties  are  not  before  the  Court.  If  the  Mk.  630.  5/©- 
contract  is  regarded  as  a  mortgage,  the  exemitor  ot  the  mort-  Windsor.  1 
gagee^  and  not  his  heirs,  should  be  the  fihuHtif.(  c)  The  SLfv'jtf^: 
rvidow  of  Rowland  Madison  was  a.  necessary  party,  because  ^f ,, 

•^    "^       "^ '  (A)  Yancep  f. 

entitled  to  dower,     if  she  was  not  so  entitled  in  this  case,  LerwU.^H  6f 
a  man  might  deprive  his  wife  of  dower  by  anticipating  and  (cj  1  fA.  Ctu. 
passing  off  his  acquisitions.     The   personal  representatives  loir,  lois.   * 
of  Rowland  were  also  material  panies ;  not  only  on  account 
of   their  interest,  but  for  the  sake  of  infornuUioTU     Being 
possessed  of  his  papers,  they  might,  by  their  answers,  give 
all'important  information. 

To  this  it  was  answered^  that  a  suit  to  foreclose  a  mort-  * 
gage  may  be  brought  against  the  heir  of  the  mortgagor, 
without  making  his  executor  a  party;*  and,  by  parity  of 
reason,  the  suit  here  being  to  recover  the  land  specif  cally, 
the  heirs  were  the  proper  plaintiji.  If  the  widow  of 
Rowland  Madison  be  alive,  as  suggested,  (of  which  there 
is  no  proof,)  she  need  not  be  made  a  party.  Her  dower* 
right  is  paramount  to  any  other,  and  cannot  be  affected  by 
the  event  of  this  suit. 

The  rule   (though  general)  that  all  persons  bterested 

•  Note  See  Grahm't  Ex'rt  v.  Carter^  aff.&M,p*Q,  7.  Fell  r.  Brown^ 
S  Bro.  Ch.  Cat*  279.     3  P.  fVma,  SSS,  note  A. 
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^iVio^*  must  be  parties,  is  yet  liaMc  to  exceptions,  nccordin^f  to  tfe 
circumstances  of  each  ca5e.(<i)  In  Collins  v.  Griffitht^  2  P. 
Wms.  313.,  it  was  decided  that  the  executors  of  a  deceased 
obligor  in  a  joint  and  several  bond  may  be  sued  in  equity 

id)  Mitj.  59.  ^^^  ^^^  debt,  without  making  the  surviving  obligor  a  party. 

***•  So,  in  Harris  v.  Inglcdew^  3  P.  Wmn.  93, 94.  the  suit  bemg 

to  subject  kmds  devised  to  the  payment  of  debts,  and  the 
devisees  having  been  in  quiet  possession  eleven  years,  a 
sale  was  decreed  without  the  heir  being  a  party:  and  in 
Danvent  v.  Wakan^  3  Atk.  51  (X  where  one  partner  was  out 
of  the  kingdom,  the  partner  before  the  Court  was  compel- 
led to  pay  the  whole  demand.  In  this  case,  the  fact  is 
established  that  Rowland  Madison  died  insolvent^  m  another 
State;  and  diere  is  nothing  in  the  record  to  shew  who  his 
representatives  were,  or  whether  he  had  any.  But,  if  dieir 
names  were  known,  the  act  of  Assembly,  which  authorizes 
proceedings  against  absent  defendants,  applies  only  to  cases 
where  a  plaintiff*  -wants  a  decree,  but  does  not  compel  him 

(6)  I  Bev,      to  proceed  against  them.(*)     Here  the  plaintiff  did  not 

C^dBf  p.  U6.  r    n       t       f  a^    ».  t 

•.  s.  want  the  representatives  of  Rowland  Madison  to  be  parties, 

as  nothing  could  be  got  from  them.  It  was  the  duty  of  the 
defendant  to  have  called  upon  them  for  aid,  if  he  wanted- 
the  information  they  could  ftimish. 

In  reply ^  it  was  said  there  was  no  proof  of  the  insohenctf 
of  Rowland  Jtfydison;  neither  was  it  averred  in  the  bill,  or 
proved,  that  his  heirs  resided  in  Kentucky.  But,  if  such 
were  the  case,  the  phuntiffs  were  bound  to  make  the  pro- 
per parties,  not  for  their  own  convenience,  but  the  justice 
of  the  case.  The  authorities  cited,  as  exceptions  to  the 
general  rule,  are  not  apposite  to  this.  In  each  of  those 
cases,  the  defendants,  who  were  separately  saed,  (or  the 
lands  held  by  them,)  were  considered  individually  respon- 
sible for  the  whole  claim  of  the  creditor :  of  course  there, 
might  have  been  no  necessity  to  make  other  parties.  Yet 
the  case  from  2  F.  Wms.  313.  seems  inconsistent  with  the 
farter  authority  of  Madox  v.  Jackson^  3  Atk.  406.     In  this 
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.suit,  it  is  esseDtial  that  Rowland  Ma^son^s  heirs  lahixii  be      Amit^ 

1810. 

parties^  whether  he  died  insolveat  or  not;  for  they  are  in* 
tereated  in  the  que-stioa  concerning  this  kmdj  the  tide  to 
which  is  derived  from  him,     Bestdrs;  the  derivatttft  pUT' 
chaser  has,  universally,  a  right   to  the  assistance  of  the  "——""— 
Tendor,  or  his  legal  representatives ;  because  they  can  prove 
whether  the  contract  was  discharged  or  not.     They  cannot 
be  examined  as  witnesses^  because  they  are  interested;   and 
the  rule  is  universal  that,  where,  on  the  ground  of  interest, 
a  person  cannot  be  used  as  a  witness,  he  must  be  made  a 
piirty.(fl)     If  Lewisy  on  being  cast,  were  to  sue   the  heirs  («)  ^  Call, 
of  Rowland  for  compensation,  they  might  yet  prove  against  v.  ffarruon,  s 
him,  that  Rowland  satisfied  the  contract  to  WiUktm;  for,  not  tiower    ▼. 
being  parties  to  this  suit,  they  would  not  be  bound  by  iu     ^"*^"!f' 
But  he  should  not  be  driven  to  this  akernative ;  for  a  Court 
of  Equity  abhors  circuity  of  action,  and  ought  to   prevent 
multiplicity  of  suits.f^)     There  was  no  necessity  of  a  de-  (*)  s  PWm. 

r  r  .  r        .  .  33^^  Knight  V. 

rmirrer  for  want  of  parties ;  for  m  Call  v.  Scott^  and  Hoover  Knight^  Hvm. 
V.  Donnelly y  there  was  no  demurrer. (c)  Hqxt.  Ch,  Pr. 

35.  (last  «dit.) 
16  FiiKfT,  5248. 

Tuesday^   May^  29th.     The   Judges   pronounced   their  gj;^^^  ^  ▼ 
••pinions.  ^fL^®®  ■*•** 

^  16  Finer,  SW. 


pL  U 


Judge  Tucker,  after  reciting  the  terms  of  the  agreement 
between  William  Md£son  and  Rowland,  proceeded  as  fol- 
lows: 

To  this  contract  Gabriel  Madison^  a  third  brother,  was 
the  only  subscribing  witness.  It  was  proved  by  him  and 
recorded  in  Lexington  District  Court,  State  of  Kentucky, 
Sept.  18,  1800,  almost  twenty  years  after  its  execution,  and 
six  months  after  this  suit  was  brought. 

On  the  same  day  that  this  contract  was  entered  into,  Ga- 
briel Madison  agreed  to  let  Rowland  have  land  in  Kentucky , 
ttnder  the  proclamation,  to  enable  him  to  comply  with  that  con- 
tract. William  was  privy  to  this  agreement,  and  afterwards 
(m  Gabriel  thinks)  made  choice  of  1,000  acres  on  Simpson^s 


310 


Supreme  C^trt  of  Appeals. 


1810. 


Crfei^  m  a  letter  written  to  Gabriel^  who  had  3^000  to«9  ill 
Keniucitf^  of  which  Wittiam  was  to  have  choice* 

On  the  14th  of  July^  1781,  William  Mutiscn  conveyed 
to  yohn  Gordon^  1,000  acrcft  of  land  on  BoorCa  Creeks  Ken^ 
tucky.  This,  it  ia  said,  is  the  land  which  Rcrwland  MouUson 
had»  previously  to  the  above-mentioned  contract,  sold  vm 
John  Gordon^  without  any  authority  from  William^  and  re- 
ceived some  triflung  consideration  for,  from  John  Gordon* 
But  the  consideration  expressed  in  the  deed,  is  one  hundred 
pounds,  current  money  of  Virginia^  in  hand  paid  by  Gordon 
to  William.  No  other,  or  further  connderation  is  men- 
tioned* 

On  the  5th  imd  6di  of  November^  1781^  John  Craig  and 
wife,  by  deeds  of  lease  and  release  conveyed  to  William  Ma^ 
dison^  four  hundred  acres  of  land  in  MotUgomery  County^ 
Virginia,  called  Hondas  Meadow.  This  land  is  said  to  have 
been  given  by  Q^aig  to  Madison^  in  exchange  for  the  1,000 
acres  on  Simpson^s  Creek^  which  Gabriel^  in  behalf  of  RoW" 
landy  was  to  furnish  William  with  ;  but  the  consideration  ex- 
pressed in  the  deed  of  release  is  400A  current  money  of  Vir' 
ginia^  by  Crcug  to  William  in  hand  paid.  Hugh  Crockett 
states,  that  he  understood  from  both  Craig  and  Madison, 
that  the  Simpson^s  Creek  land,  and  1 25/.  specie,  were  to  be  in 
TuU  of  this  land;  that,  since  JFi7/Mim'«  death,  (which  hap- 
pened in  March,  1782,  and  in  the  life-time  of  his  father,) 
he  has  understood  and  believes,  one  Hite  had  established  a 
better  tide  to  the  SimpaorHs  Creek  lands ;  that  Craigy  in  his 
preseYice,  applied  to  Gabriel,  in  whom  the  legal  title,  under 
which  William  claimed,  was^  to  make  him  a  deed,  which  Ga^ 
brielnaid  he  could  not  do,  but  would  give  him  in  lieu  of  it 
1,000  acres  on  the  Ohio;  which  offer  Craig  refused,  and  has 
since  informed  the  witness  that  he  had  got  the  HaruPs^MeO' 
doxv  tract  back,  and  was  in  possession  of  it;  though  the  wit- 
ness understood  the  legal  title  thereto  is  still  in  William  Ma- 
disorHs  heirs»  the  present  complainants. 

In  March,  1782,  William  Madison  died  intestate,  and  the 
bill  charges  that  Thomas  Madison,  William  Preston,  and  the 
1 
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defendant  Andrew  Lew'ta^  took  out  letters  of  adminUtra-     Avril* 

1810. 

tion  an  his  estate,    and  of  course  that  they  possessed  them-  v^^^.>^^ 
sehes  of  arid  examined  all  his  paper Sj   among   which   the       ^^^ 
agreement  Jif St  mentioned  was^  which  was  by  no  means  a     M>diaona> 
secret  in  the  family.     The  answer  denies  that  Willtam^s  pa- 
pers were  ever  in  the  defendant's  hands;   alleging  that  they 
were  delivered  to  Thomas  Madison^  by   WilUam^s  widow ; 
he,  Thomas^  having  signified  the  advantage  of  his  keeping 
the  papers,  as  he  was  a  practising  lawyer. 

In  March^  \  784,  or  before,  John  Madison^  the  fether  of 
William^  Rowland^  Gabriel^  and  Tho^nasy  died.  By  his  will 
he  devised  to  his  wife  the  plantation  whereon  he  then  lived, 
during  her  life.  '  And,  as  to  the  lands  whereon  he  then  li- 
ved, and  whereon  his  son  William  lived,  he  devised  the  up- 
per part,  whereon  he  then  lived,  to  his  son  Rowland^  in  fee- 
simple  ;  aod  the  lower  part,  whereon  William  lived,  to  W^//- 
/iaTw'tf  widow  for  life,  with  remainder  to   the  present  com^  * 

plainants.     The  upper  part,  thus  devised  to  RovAand,  forms 
the  subject  of  the  present  controversy. 

The  bill  charges,  that  at  the  time  of  the  agreement  en- 
tered into  between  William  and  RorwkofuL,  as  before  stated, 
it  was  well  known  among  the  brothers,  and  others^  that  their 
father  intended  to  devise  that  part,  called  Voss^s^  to  Row- 
land in  feej  and  that  it  was  this  identical  land  which  R(ru)- 
land  bound  himself  to  give  William  in  recompense  for  the 
Boon^s  Creek  land,  (which  he  had  sold,  as  stated  in  the 
agreement,)  in  case  he  failed  to  comply  with  his  engage- 
ment, to  make  William  ^c\t2ir  and  undisputed  title  to  1,000 
acres  of  military  lands ;  that  John  Madison^  the  father,  was 
acquainted  with  the  existence  of  this  contract,  and  by  no 
means  disapproved  of  it ;  as  in  a  will  of  an  early  date  he 
had  devised  the  same  lands  to  Rowland^  and,  though  shordy 
before  his  death,  he  altered  his  wUl  in  some  other  respects, 
he  continued  that  devise  to  Rowland i  that  the  defendant, 
Andrew  Lewis^  had  married  a  sister  of  William  and  Row- 
land^ and  was   unusually  intimate  with  them  and  their  af- 
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fairs,  and  very  high  in  their  confidence  and  that  of  die  fa^ 
mily ;  that  he  qualified  as  administrator  of  William^  as  before 
mentioned,  and  acted  as  such  in  a  variety  of  insunces ; 
whereby,  and  by  reason  of  his  intimacy  and  connecdon  with 
the  family,  he  must  have  been  acquainted  with  the  agree- 
ment before  mentioned ;  and,  but  for  the  grossest  negligence^ 
might  have  known  of  lVtliiam*s  tide  to  the  land  bequeadied 
to  Rowland  by  his  father ;  notwithstanding  which,  he  pur- 
chased the  same  of  Rowland;  and  the  bill  suggests,  as  a 
motive  thereto,  that  a  great  part  of  the  purchase- money  con- 
sisted in  a  debt  or  debts  due  to  him  from  Rowland^  who 
was,  at  that  time,  in  circumstances  which  threatened  he 
would  break,  and  who,  since  the  purchase,  actually  became 
insolvent,  after  having  removed  out  of  the  State  so  that 
Lewis  believed  he  had  no  other  mode  of  securing  his  debt, 
but  by  that  purchase ;  that  after  the  purchase,  and  before 
any  conveyance  was  made  from  Rowland  to  Lewis^  Eliza- 
beth MadUon  was  appointed  guardian  to  her  daughters,  and 
gave  LewU  nodce  she  would  institute  a  suit  for  Fo88\  (the 
l^d  in  controversy,)  as  she  was  satisfactorily  advised  Roiv* 
land  could  not  make  a  title  to  1,000  acres  of  military  land  in 
K^entucky;  notwidistanding  which,  Lewis  paid  up  the  ba- 
lance of  the  purchase-money  to  Rowland;  that  Rowland 
never  did  tender  or  survey  the  1,000 acres  of  military  lands,, 
which  might  have  been  substituted  for  the  Virginia  lands, 
according  to  the  agreement ;  and  that  the  Kentucky  land  is 
worth  from  3,000  to  SfiOOL^  and  would  be  preferred  by  the 
complainants,  under  existing  circumstances. 

The  answer  of  Lewis  states  the  devise  to  Rowland^  as 
made  in  pursuance  of  a  promise  made  when  he  i^^s  about 
to  marry ;  that  Rowland^  who,  at  his  father's  death,  (early  \xx 
ir84,)  resided  in  Kentucky^  returned  and  settled  on  Voss^s^ 
.and  resided  there  till  1790 :  that  being  desirous  of  removing 
again  to  Kentucky^  he  proposed  to  sell  Voss*s  to  the  defend* 
ant,  who,  believing  the  tide  derived  from  his  father  was  a 
good  one,  free  and  clear  from  all  encumbrances,  purchased 
it  at  the  price  of  2,000A:  he  admits  that  about  300/.  of  the 
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purchase-money  consisted  of  a  debt  due  from  Rowland  to  April, 
himselfi  but  denies  the  motive  was  to  secure  that  debt,  as 
Rtrwland  was  then  solvent  for  a  much  larger  sum.  He  ob- 
tained possession  in  ir90,  having  made  payment  to  the 
amount  of  about  IfiTSU  including  the  above  debt;  the  sum ' 
of  125/.  being  left  in  his  hands  towards  discharging  a  debtof 
Rowland *s.  "  And  in  that  situation  the  case  remained  un- 
til some  time  in  the  year  1792,  when,  to  his  surprise,  the 
complainant  Elizabeth  informed  him  of  the  contract  men- 
tioned in  the  bilL**  He  positively  denies  that  he  had  any 
notice  of  the  contract ;  for,  although  he  was  one  of  Wil-- 
liam*8  administrators,  and  took  some  care  of  the  estate  un- 
til the  sale,  yet  his  papers  were  never  in  his  hands,  but 
were  delivered  to  Thomas  Madison  by  his  widow,  the  com- 
plainant Elizabeth;  that  although  Thomas  Madison  drew  the 
articles  of  agreement  between  the  defendant  and  Rowland^ 
and  the  bond  for  a  title,  yet  he  gave  him  no^  notice  of  the 
contract  between  William  and  Rowland^  as  he  could  have 
proved  if  the  suit  had  not  been  delayed  till  after  the  death 
of  Thomas;  and  believes  it  was  kept  a  secret  from  their  fa- 
ther. He  admits  that,  afier  the  notice  given  him  in  1792, 
as  before  stated,  he  did,  in  pursuance  of  an  award,  pay  to 
jRowiandy  175/.  or  thereabout,  and  received  his  title;  being, 
as  he  supposed,  the  most  prudent  course  for  him  to  pursue. 
Rowland  Madisor!s  bond  to  Lewis  to  make  him  a  tide  to 
V08s\  bears  date  December  5,  1789.  He  removed  to 
Kentucktfy  as  appears  by  the  deposition  of  William  LexviSy 
m  October y  1790.  Another  witness,  Hugh  Crockett^  proves, 
diat  Mrs.  Elizabeth  Madison^  the  guardian  of  the  complain*^ 
ants,  and  widow  of  William^  rode  with  Rowland  and  his 
wife  15  or  16  miles,  when  they  set  out  on  their  journey  to 
Kentucky;  and  this  it  is  stated  happened  the  day  before  the 
payment^  either  of  the  balance  of  the  purchase-money,  or 
of  the  principal  part  of  it,  (for  it  is  not  quite  clear  which 
is  meant,  though  I  rather  think  the  balance^  by  Lewis  to 
Rowland.  Lewises  answer  fixes  the  period  whea  he  first 
You  I.  nr 
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April,     received  notice  from   Mrs.   Madtson^  to  the   year  1791L 

I8!0.  -^ 

Another  witness,  James  Burnett^  states  that  he  was  present 
at  what  he  conceived  to  be  a  final  settlement  between  Lewie 
and  Rowland^  the  day  before  the  latter  set  out  for   Ken* 
tudy*    Hugh  Ci  ockettjBs  attorney  in  fact  for  Rowland^  exe- 
cuted a  conveyance  to  Lewis  for  the  lands^  after  Rowland 
had  removed  to   Ktntucky.     This   witness,  in  answer  to 
a  question  whether  he  did  not  know  that  Lewis  had  nodee 
of  the  complainant's  claim  to  Voss's^  before   he  made  the 
deed  under  the  power  of  attorney  from  Rarwlandy  answers, 
"  I  do  not  know  whether  it  was  before,  or  aftrr,  but  think 
it  was  about  that  time^  that  Lewis  and  Mrs,  Elizabeth  Ma* 
dison  had  some  conversation  in  this  deponent's  presence^ 
respecting  the  complainant's  claim,  and  this  deponent  recol- 
lects that  he  was  apprehensive  of  some  danger  from  acknow- 
ledging the  deed,  and  took  advice  upon  the  subject;  but  the 
cause  of  his  apprehension  he  does  not  at  present  recollect.'' 
There  is  no  evidence  whatsoever  to  contradict  that  part  of 
Lewises  answer  wherein  he  denies  notice  until  1793.      Nor 
is  there  any  reason  to  infer  from  the  publicity,  or  notoriety 
of  the  transaction  between  the  brothers,  that  he  had  notice. 
And,  although  it  appears  to  have  been  known  not  only  to 
Go^nW  ^a^i^on,  but  to  his  brothers  Thomas  and  George^ 
yet  no  communication  or  hint  of  it  appears  to  have  been 
given  by  them,  or  any  other  person,  to  LeuHs*  ■    Roewkaid^ 
when  he  removed  to  Kentucky^  carried  a  considerable  pro- 
perty with  him,  in  negroes,  wagons,  horses,  and  other 
things :  and,  though  he  seems  to  have  been  considered  as  an 
extravagant  man,  his  circumstances  at  that  time  appear  to 
have  been  unembarrassed,  and  his  credit  good. 

I  cannot  agree  with  the  counsel  for  the  appellant  that  the 
contract  between  William  and  Rowland,  for  an  eventual  sa- 
tisfaction for  an  unauthorized  sale  by  the  latter,  of  die 
Booties  Creek  tract  of  land,  which  belonged  to  the  former, 
was,  under  the  circumstances  of  this  a|se,  contra  bomos  mo^ 
res.  If,  as  stated  in  the  answer,  and  perhaps  in  some  other 
parts  of  the  record,  their  father,  in  contemplation  of  JRen^ 
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hftifs  marriage,  had  nade  faim  a  promise  to  give  him  a     April, 
particular  tract  of  land,  I  can  see  nothing  immoral  in  a 
promise,  to  his  brodier,  eventually  to  make  him  satisfaction 
for  the  wrong  be  had  done  him,  out  <^  that  land,  when  he 
should  come  into  possession  of  it;   if  he  did  not  before   "■■— — 
make  him  a  compensation  in  the  manner  stipulated  by  ^their 
agreement.     And,  if  such  a  promise  had  been  proved,  and 
the  feind  which  was  the  subject  of  it,  clearly  identified^  i  do 
not  know  how  a  Court  of  Equity  could  have  refused  to  de- 
cree a  specific  performance  of  that  agreement  between  the 
parties  themselves^  or  their  lefi;al  representatives.Ca)     But  I  MWobtcn ^ 
am  not  satisfied,  from  any  thing  in  this  record,  that  the  fa-  Wnu    191. 
thcr  made  any  such  promist* ;  or,   if  he   did,  whether  it  j!'^Um<Cib. 
ought  to  be  understood  as  relating  to  the  upper  or  the  lower  ^^\'ri\hf,\ 
part  of  the  traa  ealled  Vostt^s*     Nor,  perhaps,  would  this  be  ^'^-  *^' 
a  matter  of  any  importance,  if  this  suit  had  been  brought 
against  Rowland  m  his  life-time  for  a  specific  performance 
of  this  agreement  between  himself  and  his  brother.      But 
that  not  being  the  case,  the  question,  between  the  present 
parties^  must,  I  conceive,  turn  upon  points  altogether  dif- 
ferent; since  the  question  of  notice  seems  to  be  naturally 
connected   with  that  of  certainty.     The  written  contract 
between  Rowland  and  Willtarn   Madison^   is  entirely  de- 
fective in  this  pardcular.     According  to   the   grammatical 
sense  of  it,  it  would  appear  to  relate  to  some  lands  in  Fi'r- 
giniay  which  had  been  before  thai  time  devised  to  RoW" 
kmdt  by  some  person  or  other^  and  to  which  his  tide  was 
indisputable,  though,  from  some  cause  or  other,  he  had 
|Aot  yet  obtained  the  possession*     But  who  the  testator  was, 
and  -where  the  lands  might  lie,  within  the  County  of  Bote^ 
tourt^  in  the  State  of  Virginia^  can  no  more  be  discovered 
from  this  contract  than  the  way  of  an  eagle  in  the  air. 
Neidier  is  it  more  certain,  if  considered  as  a  contract  con- 
cermng  lands  in  expectancy^  and  to  be  given  him  by  some 
person  not  yet  deceased.     And,  however  the  maxim    ^^  id 
cerium  sst  quod  certum  reddi  potest^  mzy  apply  to  such  a 
contract  as  between  the  parties^  or  privies  thereto^  it  has,  I 
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April,     coDceive,  no  applicatiofi  to  a  stranger,  who  may  become  sl 
fair  purchaser  for  a  valuable  consideraiioiu     For  such  a 
construction  would  tend  to  lock  up  all  the  property  in  lands 
within  the  State,  and  render  them  perfectly  unalienable. 
*"  In  contracts  of  this  nature  we  are .  told  by  the  author    of 

(a)  I  F<mb.  b  the  celebrated  treatbe  on  equity ,(a)  that  the  Court  does  not 
1. 0. 4. 8. 2.      ^^^  ^^  interest^  but,  instead  of  damages  at  law,  enforce* 
the  performance  in  specie:   that  is,  as  I  understand  the 
book,  as  between  the  parties  to  the  contract ;   for,  rviUwU 
binding  the  interest^  I  cannot  discover  how  a  purciuxacr  of 
(6)  2  Fmib.  b.  it  could  be  aiFected«(^)   The  rule  in  equity  is,  that,  where  a 
Frfmotdt    v  man  is  a  purchaser  without  notice,  he  shall  not  be  annoyed 
^w!  429.  ^  in  equity,  not  only  where  he  has  a  prior  legal  estate,  but 
where  he  has  a  beuer  title  or  right  to  call  for  the  kgdl 
i^l  trJ^'^  e«iate   than   the   other.(c)     To  ^jply  tbisj   -4.  being  in- 
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Bodin^ton.  debted  to  B.  covenants  with  him  to  convey  to  him  a  certam 
non  descript  tract  of  land,  which  he  either  hath,  or  expects 
to  have,  by  the  benevolence  of  some  friend.  A*  after, 
wards  becomes  possessed  of  certain  lands  by  devise  from 
his  father,  enters  therein,  and  resides  thereupon  several 
years:  C,  without  notice  of  this  covenant  between  A.  and 
£•  purchases  these  very  lands;  pays  the  whole  or  nearly  die 
whole  of  the  purchase-money  to  B.;  obtauns  possession; 
enjoys  and  improves  the  lands  for  two  years;  and  then  pa3rB 
up  the  balance,  and  obtains  a  conveyance,  but,  previous  to 
such  last  payment,  receives  notice.  Which  of  these  per- 
sons, in  the  eye  of  equity,  and  reason,  had  the  better  right 
to  CALL  FOR  the  legal  estate^  at  the  time  when  C.  obtained 
his  conveyance,  burely  he  whose  contract  was  most  dear 
and  certain,  as  having  these  very  lands  and  no  other,  in  con- 
templation f  whereas  the  other  might  be  satisfied  by  a  hun- 
dred different  tracts,  provided  they  lay  in  a  County  contain- 
ing Several  millions  of  acres.  Nor  can  I  by  any  means 
agree,  that  the  payment  of  the  balance  of  the  purchase 
money,  (after  notice  of  this  uncertain  contract,)  and  taking 
a  conveyance,  shall,  by  mere  relationships  be  uken  as 
strongly  against  him,  as  if  he  had  had  the  fullest  and  most 
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complete  notice,  before  he  had  entered  on  the  lands^  or  paid  Aran., 
a  shilfing  of  the  purchase-money.  For  the  principle  upon 
which  a  Court  of  Equity  proceeds  in  setting  aside  contracts 
by  subsequent  purchasers,  on  the  ground  of  notice^  appears 
to  be^  that  the  first  contract  creates  a  specific  Hen  upon  the  " 
lands.  But  that  cannot  be,  where  die  contract  is  so  uncer- 
twi,  as  that,  if  it  were  immediately  published  in  a  gazette, 
no  stranger  could  be  diereby  admonished  further,  than  not 
to  deal  at  all  with  such  a  person  for  ant  lands,  either 
that  he  hathy  or  thereafter  may  have,  as  long  as  he  lives. 
But  such  a  warning  as  this  must  be  void ;  as  agaunst  all  the 
principles  of  social  life  and  intercourse.  I  agree,  therefore, 
to  what  was  sud  in  the  case  of  Walcolt  v.  Swanriy  (MS.) 
that  those  decisions  which  apply,  on  this  point,  with  respect 
to  a  definite  ascenained  portion  of  property,  will  not  ex- 
tend  to  a  vague  and  indefinite  contract  of  this  kind  ;  it  be- 
ing a  leading  principle  that,  to  affect  a  subsequent  purcha- 
ser on  the  ground  of  implied  notice  of  a  former  title,  there 
must  be  something  to  lead  such  purchaser  distinctly  to  a 
knowledge  of  such  title,  with  reference  to  the  identical  spe^ 
dfic  property  in  question. 

It  is  material  in  this  case  to  observe,  that  the  first  notice 
which  Lewis  received  of  this  contract  was  after  Rowland 
Madison  had  removed  to  Kentucky^  and  had  put  Lewis  into 
actual  possession  of  the  lands,  having  before  that  time  re- 
ceived the  whole  of  the  purchase-money,  except  a  small 
balance,  and  that  undertaken  to  be  paid  to  a  third  person. 
And  all  this  happened  under  the  eyes  of  the  widow  of 
WilBamy  and  with  the  actual  privity  and  agency  of  Thomas 
MadUoUy  his  administrator.  So  far  as  the  personal  estate 
of  WiiHam  might  possiUy  be  benefited  by  the  specific  per- 
fbrmance  of  the  contract  between  William  and  Rowland^ 
these  ciroraistances  would  operate  to  rebut  every  grc^d 
of  equity  which  either  the  widow  or  the  administrator 
might  pretend  to. 

There  is  still  another  important  point  in  this  case.    Even 
^AupposAng  the  contract  sufficiently  certain  to  designate  Voss^s 
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^fslo^'     as  the  subject  of  the  eventual  agreemem  between  WiJHam 
and  Rowlandy  still,  in  respect  to  that  tract  of  land,  ihrre 
was  a  mere  contingent  tiabtUty^  in  case  somethings  which 
was  covenanted  to  be  previously  done,  should  not  be  done. 
'  So  that  here  was  a  contingency  upon  a  contingency.      Such 
contingencies,  even  in  rvilk,  are  not  often  favoured*      Bat 
where  they  occur  in  a  deed,  and,  much  more,  where  they 
relate  to  lands,  which  the  covenantor  neither  possesses   at 
the  time,  nor  even  has  a  scintilla  of  right  to,  either  in   law 
or  equity,  I  believe  no  case  can  be  produced,  and  certainly 
none  has  been  cited,  to  shew  that  they  have  ever  been  car- 
ried into  effect.     But,  were  it  possible  that  such  a  double 
contingency y  as  this  is,  could  be  considered  as  proper  to  be 
carried  into  specific  execution,  it  is  further  observable,  that 
steps  had  been  taken  from  its  very  commencement,  by 
Rowland^  to  procure  the  military  lands ;  that  William  made 
choice  of  one  tract  of  1,000  acres ;  that  upon  its  being  dis- 
covered that  a  good  title  could  not  be  made  to  thatj  Gabriel 
was  ready  to  have  given  another  tract  of  1,000  acres  oa 
the  Oluo:  that  no  laches  are  imputable  to   Lewis^  who  was 
no  party  to  that  contract,  in  not  procuring  a  conveyance; 
and  that  j?0t£;/a;z^  never  parted  with  his  1,000  acres,  until 
after  Lewis  had  paid  him  up  fully  y  and  had  got  a  conveyance^ 
for  Rowland^  as  appears  by  Gabriel  MadisorCs  deposition,  ne* 
ver  sold  this  land  until  after  the  year  1795.     And,  poasibty, 
nay,  probably,  had  the  suit  against  Gabriel^  which  Waitvr  Bell 
brought  for  a  conveyance  of  the  Ohio  land,  been  defuided 
properly,  no  decree  would  have  been  made  in  ^l?s  favour 
to  the  prejudice  of  the  present  complainants.     So  that  ^e 
contingency  by  which  Voss^s  could  have  been  made  liable, 
did  not  actually  happen  until  several  years  after  die  land 
was  purchased,  entered  upon,  paid  for,  and  a  ortiv^eywice 
executed.      Under  such  circumstances,  I  cannot  reg^d 
l^wis  in  any  other  light  than  as  a  fair  purchaser,  without 
notice  of  any  actual  charge  or  encumbrance  on  the  fanids 
purchased,  either  at  law  or  in  equity,  and  therefore  tfiink  the 
decree  erroneous  upon  that  ground.     I  have  not  constd«dred 
the  question  as  to  the  want  of  parties,  but,  as  at  present  ad* 
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vised,  (thougb  I  m^  an  not  to  ^vc  any  opinion  upon  it,)  the  April* 
representatives  of  Roxvktnd^  and  the  several  representatives 
of  Wiliiam  seem  necessary  to  have  been  before  the  Court, 
io  order  to  do  complete  justice,  if  a  decree  for  a  specific 
performance  of  the  contract  should  have  been  thought  pro- 
per. But,  as  my  opinion  is  not  so,  I  pass  over  the  question, 
and  conclude  with  giving  my  opinion  that  the  decree  ought 
to  be,  reversed,  and  the  bill  dismissed  with  costs. 

Judge  Roane.     This  is  a  bill  brought  by  Elizabeth  Ma^ 
diion^  as  mother  and  next  friend  to   her  infant  daughters, 
against  the  appellant.    The  bill  was  exhibited  in  May^  1800; 
and  its  object  is,  to  enforce   the  specific  execution  of  an 
agreement  of  October  10,  1780.     John  Madison^  the  grand* 
father  of  the  infant  appellees,  having  died  prior  to  March^ 
J  784,  when  his  will  was  proved,  it  follows  that  more  than 
sixteen  years  had  elapsed  between  the  time  when  the  con* 
tract  came  into  existence,  and  might   have  been  enforced, 
(if  at  all,}  subject  to  the  life*estate  of  the  testator's  ^idow^ 
(the  precise  time  of  whose  death  does'  not  appear,)  and  that 
of  the  institution  of  the  suit:    and,  if  a  reasonable  time 
should  also  be  allowed  to  enable  the  appellees  to  get  a  title 
to  the  Kentucky  land,  which,  in  the  first  instance,  was  to  be 
conveyed  by  Rowland  Madison^  and  for  which  the  contract 
(as  it  related  to  the  Virginia  lands)  appears  only  to  have 
been  intended  as  a  security,  still  a  very  great  space  of 
time  was  suffered  to  elapse  prior  to  the  institution  of  the 
suit*  In  the  mean  time  Thomas  Madison  died  in  179-,  who, 
as  administrator  of  William  Madison^  was  possessed  of  his 
papers,  till  about  the  year  1787,  and,  among  them,  it  is 
presumed,  of  the  contract  now  endeavoured  to  be  set  up; 
and  who  (as  is  evident  from  the  testimony  actually  given 
in  this  cause)  could  have  thrown  much  light  upon  the 
Aubject^.    Rowland  Madison  was  also  suffered  to  die  abouC 
the  year  1798,  who^  possiUy,  in  his  life*time,  could  have, 
defended  himself  more  efficiendy  'against  this  claim  than 
the  [Resent  appellant  can;   and  whose  papers  and  repre- 
sentatives, if  even  they  were  before  the  Court,  might  pos- 
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dibly  operate  to  the  same  purpose;  but  his  repretentatives 
are  not  pardes  to  this  suit !  In  the  mean  time  abo  Rowlanei 
Madison  was  permitted  to  return  from  Kentucky^  and  reside 
upon  the  land  in  controversy  3  or  4  years,  and  sell  die 
same  to  the  appellant,  for  a  full  and  fair  price,  without  any 
notice  whatever  of  the  encumbrance,  as  ^)pears  by  the 
testimony;  to  move  away,  full-handed  as  to  |m>percy,  ac^ 
companied  on  part  of  the  journey  by  Mn«  Madiami^  the 
mother  and  next  friend  of  the  appellees,  who  never  gave 
any  kind  of  notice  of  the  claim,  allfaoug^  die  or  her  bro- 
ther was  possessed  of  the  papers  before  that  time,  and  al» 
though  she  had,  (as  b  proved  by  J.  Smith^  between  ir«d 
and  1788,  frequendy  spoken  of  this  contract,  but  duit  in  a 
confidential  mwctneu  It  was  not  until  1793,  perhaps  two 
years  after  the  purchase  by  the  a{^llant,  that  the  said 
Mrs.  Elizabeth  Madison  apprized  him  of  her  claim*  At 
for  Thomas  Madison^  the  only  acting- administrator  of  Wih^ 
Ham  Madison^  and  who  was  possessed  of  his  piqiers  till 
1787,  {Andrew  Lewis  having  never  been  possessed  there- 
of,) he  is  not  only  not  proved  to  have  ever  mentioned  iSbt 
contract  to  Andrew  Lewis^  but,  on  the  contrary,  his  coo* 
duct  on  several  occasions  purported  that  he  knew  of  no 
effective  lien  thereon,  and,  in  particular,  in  his  having 
drawn  the  title-bond,  of  DecembeY  5, 1789,  from  Rowland 
Madison  to  Andrexv  Lewis*  So,  also,  Mr.  Fronds  Preston^ 
Yfho,  probabltfy  as  brother  to  Mrs.  Madison^  was  possessed 
of  the  papers  in  question,  (See  Susannah  McuGson*s  depon- 
tion,)  from  the  year  1787,  forwards,  not  only  never  men- 
tioned thb  claim  to  the  appellant,  or  any  other,  but,  in  the 
year  1790  or  17^2,  wrote  to  Gabriel  Madison  concenung  ~ 
the  Simpson^ s  Creek  lands,  w|iich  had  been  elected  in  dis- 
charge of  the  contract;  and  was  thereupon  informed  by  the 
said  Gabriel  Madison  that  he  was  ready  to  convey  them 
upon  getting  the  release  of  BowUmd  Madison.  AU  these  dr- 
cumstances  of  assent,  acquiescence  and  encouragemem,  on 
the  part  of  the  natural  friends  and  guardians  of  the  i^mts, 
and,  above  all,  the  suiFering  Rovdand  Madison  wo  long  to 
pps^ess,  and  then  sell  out  the  land,  without  objection,  would 
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be  undoubtedly  powerful  enough,  of  themselves,  to  put  an 
end  to  this  controversy,  but  for  the  consideration  (as  to 
which,  however,  i  mean  to  pass  no  opinion  in  this  case) 
of  the  very  great  tenderness  shewn  to  the  interests  of  i/i- 
fttnt9  in  the  Couru  of  Equity.  The  land,  which  is  now 
sought  for  by  the  appellees,  was  not  only  not  demanded 
within  a  reasonable  time,  but  a  good  reason  is  found  there- 
f<H-,  in  that  mUiam  Madison,  in  his  life-timc,  had  elected 
theShnpson^s  Creek  lands,  and  conveyed  them,  with  a  general 
warranty,  to  Craig,  who  was  extremely  importunate  to  get 
those  identical  lands,  and  those  only.  A  conduct,  there- 
fore, marked  by  all  the  foregoing  circumstances,  and  a  de- 
lay arising  frona,  if  not  accounted  for,  by  the  consideration 
of  the  conveyance  of  the  Simpson's  Creek  lands  to  Craig^ 
(which  also  is  not  to  be  affected  by  the  subsequent  arrange* 
ment  widi  Craig  in  this  particular,)  ought  not  to  operate 
injuriously  lo  the  appellant:  nothing  in  our  code  of  equity 
could  possibly  have  that  effect,  (as  I  have  before  said,)  but 
the  extreme  tenderness  of  that  code  for  the  rights  of 
infants;  if  even  that  consideration  should  be  found  to  tatx^ 
the  scale,  under  all  the  circumstances  of  this  case 

It  is  not  necessary,  however,  to  decide  this  cause  upon 
the  foregoing  grounds.  It  is  not  necessary  to  decide  whe- 
ther that  mother  who,  as  natural  guardian  to  her  children, 
has  brought  this  suit  in  the  character  of  next  friend,  was 
also  competent  by  her  acts  and  conduct  to  bind  them;  not 
whether  die  acts  of  even  the  whole  congeries  of  their  na- 
tural and  constituted  friends  and  protectors  were  compe- 
tent to  work  this  effect.  This  cause  may  well  go  off,  on 
ordinsuy  grounds,  and  independently  of  all  the  foregoing 
considerations. 

The  question  before  us  is,  (for  such  is  the  prayer  of  the 
bill,)  whether  the  appellees  are  entitled  to  a  conveyance  of 
the  specific  tract  of  land  now  in  question.  Putting  out  of 
this  case  so  much  of  the  contract  of  April  10,  1780,  as  re- 
lates to  the  military  land,  which  appears  to  have   been  the 

principal  object  contemplated  by  the  parties,  and  on  that 
Vol.  ^  S  s 
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April,     groum],  perhaps,  accounts  for  the  vagueness  of  the  contract 
taken  in  relaiion  to  the  Virginia  lands,  let  us  txamine  this 
contract,  in  relation  to   the  lands  last  mentioned.      That 
contract  is  to  convey,  eventually,    "  his*'*  {Rorwkmd  Madt* 
son^s)  land  in  Botetourt;  and  again  to  convey  **  Ms  land 
willed  to  him,'*  when  he  comes  to  the  possession  of  it;  and 
that  he,  Rowland  Madison^  will  make   IViUiam  Madison  a 
tide  to  *^  the  land^^  first  *'  having  both  tracts  vahted^^  &c 
While  the  first  expt-ession  in  this  contract,  "  /rw"  land, 
would  seem  to  import  that  the  land  contemplated,  was  land 
of  which  Rowland  Madison  was  then  possessed,  or  to  which 
he  was  at  least  entitled,  the  second  expression  only  enlarges 
that  description  to  land  then  ^^  willed"  to  him.     It  would 
stem  to  be  incumbent  on  the  appellees,  therefore,  to  shew 
that  the  land  in  question  then  stood   in  that  predicament. 
This  call  of  the  contract  would,  perhaps,  not  be  sati&fied  by 
proving,  not  that  the  land  was  then  willed  to  Rowland  Ma» 
disonj  but  that  it  was  intended  to   be  willed  to  him ;  hut  it 
will  be  found,  on  the  contrar)',  that  the  proofs  do  not  even 
come  up  to  this  mark,  in  relation  to  the  land  in  question. 
The  contract  not  only  contemplates  a  tract  then  willed  to 
Rowlatid  Madison^  by  the  terms  of  it,  but  it  ako  undoubt- 
edly  contemplates  a  specific  tract,  and  not  any  tract  which 
might  thereafter  be  willed.     This  idea  is  kept  up  in  that 
part  which  stipulates  to  make  a  title  to  "  the  land^^'*  first  ha- 
ving **  both  tracts^^  vcdued^  &c. ;  thereby  evidently  shewing 
that  both  parties  had   their  eye  upon  a  particular  specific 
tract,  the  value  of  which  they  were  not  themselves  compe* 
tent  to  agree  upon,  and  which,  therefore,  they  left  to  others. 
They  h:»d  in  view  a  particular  tract  on  the  part  of  Rowland 
Madison^  and  not  any  tract  of  land  which  might  thereafter 
be  willed  to  him.     The  cases,  therefore,  which  go  to  shew 
that  possibilities  may  be  passed  under  a  general  description, 
do  not  fit  this  case,  in  which  the  description  is  not  gene^ 
raL     The  question  still  recurs,  was  the  tract  now  in  ques- 
tion the  one  contemplated  by  the  parties  in  the  contract  i 
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It  is  admitted  on  all  hands,  that  the  tract  now  in  question 
was  not  the  land  of  Rowland  Madison  at  the  time  of  the  con- 
tract. It  is  also  admitted,  that  it  was  not  then  willed  to 
him,  as  no  other  will  is  shewn  than  one  made  more  than 
three  years  afterwards  :  but  the  case  will  be  still  stronger 
against  the  appellees,  if  it  be  shewn  that  this  land  was  not, 
at  the  time  of  the  contract,  intended  to  be  willed  to  Rowland 
Jtfadison^  but  another  tract,  the  destination  of  which  was  af- 
terwards changed ;  and  which  (and  not  this  tract)  was  in 
the  contemplation  of  the  parties,  when  the  contract  was 
entered  into,  and  provision  made  for  the  valuation  thereof; 
and  this  brings  us  to  the  proofs  in  the  cause. 

It  is  charged  in  the  bill,  that  John  Madison^  the  father, 
had  "  intended  to  devise"  (not  *^  had  devised^^^  the  land  in 
question,  to  J^owland  MadisoUy  as  at  the  date  of  the  con- 
tract, and  that  this  intention  was  known  to  the  family  of 
yohn  Madlwn^  and  others.  The  answer  states,  as  upon 
belief,  that,  at  the  time  of  the  contract ^  William  Madison  and 
Rowland  Madison  did  not  expect  their  father  would  devise 
Vbss^s  to  Rowland  Madison^  but  the  lower  tract,  which  was 
afterwards  devised  to  the  appellees.  This  denial  in  the  an- 
swer is  abundantly  supported  by  Hugh  Crockett^  who  is  ad- 
mitted to  be  very  respectable,  was  much  confided  in  by  the 
testator,  and  perhaps  had  better  opportunities  of  knowing 
his  sentiments,  on  this  subject,  than  any  other  person.  He 
says  that  the  testator,  in  his  life-time,  repeatedly  informed 
kim^  that  it  was  his  intention  to  give  Rowland  Madison  the 
lower  part  of  the  tract  of  land  called  Voas^s^  and  to  William 
Jtfudison  the  upper  part ;  and  that,  in  consequence  of  this 
intention  so  expressed,  Rowland  Madison  did  actually  plant 
fruit  trees  on  the  lower  part;  that  afterwards^  shortly  before 
the  marriage  of  Rowland  Madison  with  Miss  Lrwis^  and  af 
ter  the  death  of  William  Midison^  John  Madison^  the  testa- 
tor, expressed  an  intention  of  changing  the  disposition  of  the 
said  tract,  so  as  t;ii  give  to  Rowland  Madison  the  upper 
part,  (now  in  question,)  and  to  give  to  William  Madison^s 
children  the  lower  part.     IJothing  can  be  more  conclusive 
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April,     than  this  deposition,  (in  aid  of  the  answer,)  to  shew,  that  it 
V,^>i^  was  after  the  date  of  the  contract,  and  also  after  William 
Lewii       MadiaorCs  death,  that  the  testator  altered  his  intention,  which, 
Madisons.    before,  and  at  the  time  of,  the  contract,  was  to  give  the 
'  lofwer  tract  to  Roxvland  Madison*     That  tract,  therefore,  and 

Bot  the  tract  now  in  question,  was  the  one  v/hich  the  parties 
contemplated  by  their  contract,  and  which,  in  the  alleged 
event,  was  to  be  valued.  This  deposition  and  answer  is  not 
materially  impugned  by  any  evidence  in  thb  case*  Let  us 
investigate,  briefly,  those  parts  of  the  testimony  which  have 
been  arrayed  against  it,  by  one  of  the  appellees'  counscL  It 
has  been  supposed  that  the  answer  of  the  appellant,  the  bond 
of  December^  1789,  and  the  three  depositions  of  Gabriel 
Madison^  George  Madison^  and  Susanna  Madison^  arc  all  in 
opposition  to  the  deposition  of  Col.  Crockett^  in  this  parti- 
cular. 

It  was  supposed,  in  the  first  place,  that  the  answer  of  the 
appellant  is  in  collision  with  CrockeiCs  deposition.  If  that 
counsel  was  serious  in  this  idea,  he  has  viewed  that  answer 
through  a  very  different  medium  from  what  I  have  done. 
There  is  nothing  in  it,  in  my  judgment,  which  carries  the 
semblance  of  such  an  idea.  Again,  he  supposed  that  the 
bond  of  December y  1789,  from  Rowland  MaiSson  to  Andrew 
Lexvisy  in  which  he  contracts  to  convey  "  Foss\^^  willed  to 
him  by  his  father,  to  the  said  Lewisy  was  also  in  conflict 
with  that  deposition.  Setting  aside  the  testimony  shewing 
that  yohn  Madtsor^s  intention,  respecting  this  land,  was 
intermediately  changed,  it  is  difficult  to  conceive  how  an  ad* 
mission  that  a  tract  of  land  was  willed  to  a  man,  on  the  5th 
of  December^  1789,  amounts  to  an  admission  that  it  was  so 
-willed^  or  intended  to  be  willed^  on  the  10th  of  October ^  1780. 
As  to  the  deposition  of  Gabriel  Madison^  I  can  see  nothing 
in  it  going,  by  any  possibility,  to  shew  that  the  testator,  on 
the  5th  of  December y  1789,  had  willed^  or  intended  to  will, 
the  land  called  Voss^s  to  Rowland  Madison*  The  same  may 
be  entirely  said  of  ih^t  of  Susanna  Madison.  There  is,  indeed, 
^  general  belief  expressed  by  George  Madison^  that  it  was- 
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understood  in  his  father's  family,  that  he  intended  to  give  Aprit,, 
Vo83^3  to  Rowland  Madison  :  but  this  belief  might  have  ari-  \^^  -^^ 
sen  in  the  mind  of  the  witness  at  a  time  pouter i or  to  the 
date  of  the  contract,  (which  appears  from  other  testimony 
to  have  been  the  case,)  and  (even  throwing  this  last  consi- 
deration out  of  the  case)  is  incompetent  to  outweigh  the 
testimony  of  the  answer,  and  that  of  Hugh  Crockett^  which 
is  very  clear,  circumstantial,  and  e^ipress,  as  to  this  point, 
ilod  who  is  accredited  by  this  witness  himself,  as  to  his  op« 
portunities  of  knowing  the  facts  to  which  he  deposes,  on  ac- 
count of  his  acknowledged  intimacy  with  his  faihen 

It  is,  therefore,  neither  shewn  that  the  tract  of  land  in 
question  was  willed  to  Rowland  Mtdison  at  the  dale  of  the 
contract,  nor  that  it  was  then  intended  to  be  -wULd to  \i\m. 
The  proofs  on  this  point  are  entirely  otherwise ;  and  that 
it  was  not  until  after  the  date  of  the  contract  in   question, 
and  after  the  death  of  William  Madison^  that   John  Madu 
sorCs  intention  was  changed  so  as  to  intend  to  will  Voss*s  to 
Rowland  Madison^  which  intention  he  accordingly  carried 
into  effect.     I  wiU  here  make  one  general  remark ;  and  that 
b,  that  all  those   parts  of  the  answer,  of  the  testimony,  of 
the  belief  of  the  witnesses,  or,  even  of  that  of  the  appellant 
himself,  which  seem  to  consider  and  admit  the  contract  as 
appljring  to  the  land  ca\\tAVoss*s^  prove  nothing,  as  to  the 
fact,  whether,  at  the  date  of  the  contract^  that  tract  was  the 
one  contemplated  by  the  parties,  which,  ifsoprovcd^  would 
go  to  supply  the  deficiency  of  the  contract  in  this  particular. 
All  these  may  have  arisen  upon  mere  report,  or  under  a  be- 
lief that  the  contract  itself,  when  produced,  or  the  testimony 
might  go  to  supply  that  defect ;  which,  however,  is  not  the 
case  in  the  present  instance* 

My  opinion  therefore  is,  that  the  contract  before  us  does 
Bot  extend  to  this  land,  under  any  ^m^ra/ expressions  there- 
of; but,  on  the  other  hand,  extending  only  to  a  particular 
tract  willed^  or  intended  to  be  willed^  to  Rowland  Madison^ 
there  is  a  defect  of  proof  to  bring  the  tract  in  question  un- 
der that  contract ;  and  that,  to  say  the  least,  this  fair  and 
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bonafde  purdmser,  for  full  price,  should  not  be  considered 
as  a  purchaser  with  notice ;  as  the  doctrines  on  this  subject 
do  not  apply  to  vague  and  indefinite  contracts ;  but  in  or- 
der to  ajQPect  a  purchaser  with  notice,  there  ought  to  be  some- 
thing to  lead  to  a  knowledge  of  the  specific  land  contempla- 
ted; a  point  which,  so  far  from  existing  in  this  case  in  fap- 
vour  of  the  purchaser,  by  the  means  of  ordinar)'  diligence 
on  his  part,  is  not  even  yet  established,  (as  applicable  to  the 
land  in  question,)  after  all  the  care  and  pains  of  the  appel- 
lees to  collect  testimony  upon  the  subject. 

This  case,  therefore,  being,  upon  the  merits,  extremely 
clear  for  the  appellant,  in  every  respeet^I  atn  of  opinion  to 
reverse  the  decree,  and  dismiss  the  bill ;  vand  this  without 
deciding  (as  being  not  necessary  to  be  decided)  whether 
other  parties  are  necessar}' ;  though  my  present  impression 
is,  that  they  are  so* 

Judge  Flehino.  This  being  a  case  of  much  solicitude 
and  of  considerable  interest  to  the  contending  parties,  I  have 
examined  the  record  with  great  attention;  and  though  it 
seemed,  at  first  view,  not  a  litde  complicated,  it  appears  to 
me,  on  a  thorough  investigation,  a  very  plain  case ;  and  as 
it  has  been  fully  and  aUy  discussed  by  the  Judges  who 
have  preceded  me,  1  shall  briefly  notice  only  what  appears 
to  me  the  most  material  points  in  the  cause. 

By  the  agreement  10th  pf  October^  1780,  between  fViU 
Ham  and  Rowland  Madison^  the  latter  (in  lieu  of  1,000 
acres  of  land  on  Booties  Cretk^  belonging  to  William^  which 
Rowland  had  sold  to  Gordon^  and  for  which,  by  a  former 
agreement,  he  was  to  give  his  land  in  Botetourt  in  ex- 
change) was  t6  make  William  2l  title  to  the  same  quandty 
of  land,  obtained  by  a  military  warrant,  agreeable  to  his 
majesty's  proclamation,  and  clear  of  any  disputes  whatso- 
ever; but  in  case  the  said  Rowland  should  not  do  this,  he 
agrees  that  the  first  bargain  shall  be  binding  on  him ;  ^^  tiua 
xvhen  he  comes  to  the  possession  of  his  land  willed  t# 
4 
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HiXf  that  he  will  make  the  said  Ufil/iam  a  title  for  the  ^J^.V'* 
iand;  first  having  both  tracts  valued,''  &c. 
.  This  agreement  was,  no  doubt,  understood  by,  and 
binding  between,  the  parties,  and  their  respective  represen- 
tatives; but,  even  if  it  had  been  made  public,  and  recorded 
in  due  time,  it  appears  to  be  too  vague  and  uncertain  (no 
particular  land  being  described  therein)  to  affect  any  third 
person,  and  especially  a  fair  purchaser  for  a  valuable  consi* 
deration,  without  the  smallest  notice  of  that,  or  any  other 
agreement,  between  WUiam  and  Rowland  Maduon  being 
in  existence* 

It  appears  that  the  will  of  John  Madison^  the  father,  by 
which  the  land  in  controversy  called  Voss^^y  was  devised  to 
Rowland^  was  dated  the  10th  of  December^  1783,  more  than 
three  years  after  the  dstfe  of  the  contract ;  and  in  which 
land  the  widow  of  the  testator  (who  died  before  the  month 
of  Marchy  1784)  had  an  estate  for  life.  That  Rowland 
Madison  was  resident  in  the  State  of  Kentucky  at  the  death 
of  his  father,  and  some  years  thereafter  (probably  on  the 
death  of  his  mother)  returned  to  Virginia  and  settled  oA 
Fos8*Sy  where  he  resided  several  years ;  and  in  December ^ 
1789,  sold  the  land  to  the  appellant  for  2,000/.  to  whom  he 
executed  a  bond  in  the  penalty  of  4,000A  to  'inake  him  a 
title,  on  or  before  the  1st  of  September^  1790.  After  the 
purchase  the  appellant  removed  to,  and  settled  on,  Foss\ 
where  he  remained  quietly  until  some  time  in  the  year 
1792,  when  Mrs.  Elizabe^  Madhon  informed  him  of  the 
contract  between  William  and  Rowland  Madison  as  stated  in 
Ae  bill;  which  the  appellant  expressly  swears  in  his  answet 
was  the  first  information  he  ever  received  concerning  that 
eontract;  and  this  is  strongly  corroborated  by  the  depositions 
of  a  number  of  respectable  neighbours,  in  habits  of  great  inti- 
macy with  the  family,  all  of  whom  declare  they  never  heard 
of  such  or  any  other  contract  between  JHIliafn  and  Row- 
land  Madison.  At  the  time  the  notice  was  given  to  the  ap- 
pellant, he  had  been,  about  two  years,  in  quiet  possession 
of  the  premisesi  had  paid  fifteen  sixteenths  of  the  purchase-^ 
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April,     money;  and  the  other  sixteenth  was  retained  to  satisfy  an 
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unliquidated  debt  due,  in  certificates,  from  Rowland  Mctdi' 
son  to  one  Burford^  which  he  had  assumed  to  pay,  and  af- 
terwards did  pay« 

Soon  after  the  sale  of  the  land  in  question  to  Lswis^ 
Rowland  Madison^  in  the  year  1790,  removed  to  Kentucky 
(supposed  then  to  have  been  clear  of  debt)  with   18  or  20 
iikely  negroes,  three  loaded  wagons  and  teams,  and  other 
property. 

It  appears  that  Gabriel  Madison^  a  brother  of  William  and 
Rowland^  was  present  at,  and  the  only  witness  to,  the 
aforesaid  agreement.  He  was  at  the  time  possessed  of 
3,000  acres  of  military  land  l>ing  in  Kentucky^  such  as  was 
therein  described ;  out  of  which  he  agreed,  in  presence  of 
the  parties,  to  furnish  Rowland  with  1,000  acres,  to  satisfy 
the  contract,  of  which  1,000  acres  William  was  to  make' 
choice,  out  of  the  3,000  acres  aforesaid.  He  made  choice 
of  a  tract  of  1,000  acres  on  Simpson^ s  Creeky  and  exchanged 
it  with  one  Craig  for  a  tract  in  Montgomery  County,  called 
Hondas  Meadow;  but,  the  title  of  the  Simpson's  Creel 
land  being  defective,  the  contract  with  Craig  was  cancelled^ 
and  William  Madison  soon  after  died,  in  the  year  1782. 
And  thus  the  matter  rested  until  the  year  1792;  two  years 
after  A*  Lewisy  the  appellant,  had  purchased  and  got  pos« 
session  of  Voss^s^  the  land  in  controversy ;  when  Mrs.  Ma» 
dison^  mother  and  guardian  of  the  appellees,  (for  the  first 
time  as  before  noticed,)  informed  the  appellant  of  the  agree- 
ment between  William  and  Rowland  Madison;  which  for 
eleven  years  had  been  a  secret,  except  to  a  few  members  of 
the  family.  It  appears,  too,  from  the  deposition  of  Gabriel 
Madison^  that,  after  the  Simps.OTCs'Creek  land  was  lost,  he^  in 
order  to  enable  his  brother  Rowland  to  fulfil  his  contract 
with  Wil/iamy  let  him  have  1,000  acres  of  land,  of  the  same 
description,  op  the  river  Ohio;  which,  if  conveyed  to  WiU 
Uam*s  heirs,  would  have  completely  satisfied  the  contract; 
Qf  which  land  it  appears  that  Rowland  was  in  possession, 
so  late  as  the  year  1795;  and,  after  that  period,  sold  the 
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same  to  fVaiier  Bell^  to  whom  Gabriel  Madison^  who  had     '^fg^J^' 
the  legal  title,  was  aftenvards,  by  a  decree  of  Fayette  Coun- 
ty Court,  compelled  to  make  a  conveyance. 

It  appears  also,  by  the  deposition  of  Gabriel  Madison^ 
that  several  years  before  the  sale  to  Walter  Bell^  he  was 
written  to  by  Colonel  Francis  Preston^  another  uncle  of  the 
appellees,  in  their  behalf,  requesting  the  deponent  to  in- 
form him  what  he  knew  on  the  si^bject. 

The  deponent  wrote  Colonel  Preaton  for  answer,  that  he 
was  ready  to  convey  to  William  Madison^ s  heirs  the  1,000 
acres  of  Ohio  land,  provided  he  could  get  Rowland  Madi^ 
son^s  release.  And  if  proper  steps  had  then,  or  for  a  yeat 
or  two  thereafter,  been  taken  by  the  friends  of  the  appellees, 
who  were  infants,  a  conveyance  of  the  Ohio  land  would  have 
been  executed  to  them;  the  primary  object  of  the  contract- 
ing parties  fulfilled;  and  an  end  put  to  this  controversy. 
And  it  may  be  remembered,  that  the  sole  motive  of  chan- 
ging the  original  agreement  was  to  give  to  Rowland  Madt^ 
«©n  the  option  of ,  substituting  1,000  acres  of  Kentucky  mi- 
litary land  for  the  land  he  had  in  expectancy  from  his  fa* 
ther,  the  identity  of  which  was  uhknown  to  the  contracting 
parties,  and  depended  altogether  upon  a  contingency  that 
might  never  have  taken  place. 

As  to  the  omission  of  making  the  representatives  of 
Rowland  Madison  parties  to  the  suit,  the  appellant  ought 
not  to  be  affected  by  it.  He  has  no  claim  upon  them;  and, 
I  conceive,  they  have  none  upon  him.  He  appears  to 
be  a  fair  purchaser,  for  a  valuable  considerauon,  without 
notice  of  any  prior  claim  to  the  land  in  controversy,  and 
ought  to  be  quieted  in  the  possession  of  his  purchase.  I 
am  therefore  of  opinion,  that  the  decree  be  reversed,  and 
the  bill  dismissed  with  costs. 

By  the  whole  Court.    Decree  reversed,  and  bill  dismissed 
with  costs. 

Vol.  T.  T  t 
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zf^jj  ^^«0if/ Cunningham's  Execute. 

pKTBR  HULLj  the  appeHant,  brought  a  siut  in  die 

*  ^^  eurtfto*'  Court  of  Chancery  for  the  Staunton    District, 

i*V-\,^  _^^  j^ff^t  Cunningham^  sen.  to  be  allowed  a  deduction 

^^'^*^Hhom  certain  bonds  for  purchase- moner,  on  account  of  a  de- 

."^-rf  '^^jeocy  in  land  sold  and  conveyed.    A  mie-bond^  dated  the 

^m^^^hof January y  1796,  bound  the  said  Robert  Cunningham 

pJU^JlJ^  w  make  to  the  said  Peter  Hutt  **  a  good  and  suiEcient  deed, ' 

*^  ir***"  fce-sionple,  for  a  certain  tract  of  land  known  by  the  name 

jjjt  ^  '^oi  Crab  Bottcm^  lying  in  PemUeton  County,  ^aid  to  contain 

l^rV  ^  370  acresy  be  it  more  or  less,  clear  of  aU  encumbrances,  on 

/|Ji*rr  *•  or  before  the  first  day  of  next  August^  to  vHt^  aU  that  tract 

^  kim^ift  leji  him  by  his  father  ^ohn  Cunningham^  deceased!^     The 

g^^   will  deed,  executed  the  2d  of  September ^  1797,  for  the  purpose 

5*y^g^Def/ of  coniplying  with  the  condition  of  this  bond,   was  for  the 

i  But  if  the  ^^nae  tract  of  land,  setting  forth  the  boundaries  accordbig  to 

^^b^^ei^^  certain  deeds  of  lease  and  release,  of  record  in   Auguata 

thnor  others  Countv,  from  James  Trimble  and  Sarah  his  "wife  to  the  dc- 

•g/ite)  loae  the  ^^  ^ 

land  he  ex-  fendant,  dated  the  17th  and  iSth  days  of  August^  1761. 

Kcted  to  get;  * 

t       mnkc       The  bill  charged  that  the  plaintiff  had  rented  the  said 

k"  u  vacADt^  plantation  and  tract  of  land  from  the  defendant  for  several 
^  JIIteiTt^l^^hc  years  before  the  purchase,  and  had  then  understood  that  all 
'  twr^ft/*  »wS  ^^  improvements  belonged  thereto;  that, before  the  bargain 

is  only  the  a-  was  concluded,  the  defendant^  and  the  a^ent  or  person  tvho^ 

mount  of  I.U  .  -j     i  .      ,.  \  ,  i_     .. 

expenditures  It  was  Said,  knew  the  hnes,  went  upon  the  same  with  the 
the  *  patent,  plaintiff,  and  shewed  him  lines,  which  they  sud  were  the 
Rbk  jdiJi^a'nre  t*'"^  lines,  and  which  included  all  the  buildings  and  improve- 
thcreh*^"nd  "^^"^^^t  which  lines  would  appear  by  a  plat,mariced  A.,  (da- 
«rft/«ieoittot*  ted  yune  20th,  1797,  and  exhibited  with  the  bill,)  contain^ 
ing  340  acres;  that  the  defendant  had  made  him  a  deed 
M'hether,  ih  for  what  he  expected  was  the  whole  of  the  land  purchased, 
acUon*'*^'^^  ^"^  which  he  foimd  by  a  survey  marked  B.  wa?  oiily  258 
b^IiroaintSr- ^^f^5»  being  112  less  than  the  quantity  mentioned  in  the 
t7tie  wi  ?^^*^  ^^^^  *  leaving  out  ninety  acres  of  the  most  valuable  land 
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Sffy  and  the  dwelling-house  and  other  im*     April, 
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plaiDtiiF  never  would  have  purchased    s^-n<>^/ 

n  that  the  part  to  which  the  defend-        Hon 

▼. 
long  to  the  same.      He  therefore     Cunning- 

,       -    .  ,  ham's  Bxeeu- 

jm  so  much  ot  the  purchase*mooey        tor. 
'(y  .  andt  by  an  amended  billj  obtained  aa  — — — 


J  proceedings  at  law. 
^aot,  in  his  answers  to  the  original  and  amend-  ' 
.Died  most  exfureasly  that  he  ever  named  any  cer- 
indty  of  land;  being  unable  to  do  so,  from  a  variety 
.uses,  whidi  the  complainant  well  knew;  that  the  courses 
.  ere  procured  and  furnished  by  hiinself  for  the  purpose  of 
making  him  a  deed.  The  defendant  averred  that  he  never 
was  poasessed  of  the  courses  or  plat ;  that  the  deeds  from 
TrhnMe  and  wife  had  been  procured  by  his  father  to  be 
made  to  him  when  he  was  very  young ;  that  he  had  been 
many  years  a  prisoner  with  the  Indians;  that,  being  involved 
in  a  Uwa^it,  soon  after  his  return,  about  this  land,  his  pa- 
pers were  filed  in  the  office  of  the  General  Court,  where 
they  were  certainly  lost  or  mislaid  during  the  revolutionary 
yar,  so  that  he  could  never  exactly  ascertain  the  quantity  of 
the  land.  He  positively  denied  his  ever  having  shewn  the 
complainant  any  lines  or  boundaries ;  and  declared  that  no 
bargain  or, purchase  was  ever  made  on,  or  within  sixty  miles 
thereof;  that  he  lived  at  a  great  distance  from  the  land,  and 
received  his  only  information  respecting  its  value  from  the 
complainant^  who  lived,  from  his  infancy,  near  it^  (as  well  as, 
for  some  years  previous  to  the  purchase,  upon  ity)  and  now 
holds  lands  adjoinifig;  that  the  complainant  had  frequently 
•  proposed  to  buy  the  land  of  him,  and  came  to  his  house  and 
commenced  the  bargain,  which  w^fnished  at  a  neighbour's 
bouse ;  that  the  worck  ^^  more  or  les^"  were  inserted,  be- 
cause the  defendant  was  determined  not  to  name  any  parti- 
cular number  of  acres ;  *^  that  the  quantity  of  370  acres  was 
named  (as  the  defendant  verily  believes)  by  the  complainant 
himself  as  it  was  thought  proper  to  mention  some  number  in 
die  bond  of  conveyance ;  for  which  reason  the  words  **  more 


'  *«m  ord. 
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^^J^;  Hull  agaimt  Cunningham's  Executor. 

1.  Though      PETER  HULL,  the  appcHant,  brought  a  suit  m  &e 
in  gro99,  for  Superior  Court  of  Chancery  for  the  Staunton    District, 


more  orien/  against  Robert  Cunningham^  sen.  to  be  allowed  a  deduction 


90  wuch^  he  it  ^ 
more  or  few/  * 

Indent  '\hat  ^^^^  certab  bonds  for  purchase- money,  on  account  of  a  de- 
t^^H  p**"^*  ficicncy  in  land  sold  and  conveyed.  A  title^bood,  dated  the 
in  •  nuuerud  %9x\iof  January^  1796,  bound  the  said  Robert  Cunning/umt 

point,a8  to  the  .,r*  *w   »t   ,  %        %       ^  »  .«• 

Kiiet  by  which  to  make  to  the  said  Feter  Hull  *'  a  good  and  sufficient  deed, 
held,  and  in  f<ee-«imple,  for  a  certain  tract  of  land  known  by  the  name 
i^»7^r^'  of  Crab  Bottom^  lying  in  Pendleton  County,  mid  to  cobuqu 
aot?  ^  /A«  ^'^^  acres,  be  it  more  or  less,  clear  of  all  encumbrances,  on 
^*l^^^rUk  ^^  ^^^^  *^  ^^^  ^^y  o^  ^^^^  August^  to  tttfV,  ati  that  tract 
upon  himsetc  (cfi  him  by  his  father  John  Cunningham^  deceased^  The 
Equity  will  deed,  executed  the  2d  of  September^  1797,  for  the  purpose 
a  deficiency,  of  complying  With  the  condition  of  this  bond,  was  for  the 
2.  But  if  the  ^<ue  tract  of  land,  setting  forth  the  boundaries  accordbg  to 
^"^r^r^L-?  certain  deeds  of  lease  and  release,  of  record  in   Auguata 

not  (ay  tviO'  '  o 

twfi  or  other-  County,  from  Jcunes  Trimble  and  Sarah  his  wife  to  the  dc- 

w«tf )  lose  the  •'  '  -^ 

land  he  ex-  fendant,  dated  the  17th  and  iSth  days  of  August ^  1761. 
but  make  The  bill  charged  that  the  plaintiff  had  rented  the  said 
?t"  M  ^o«i!tI  plantation  and  tract  of  land  from  the  defendant  for  several 
^  ^?en?;^'"ihe  X^ars  before  the  purchase,  and  had  then  understood  that  all 
'  n^rif  relij  ^^  improvements  belonged  thereto;  that,  before  the  bat-gain 
it  only  th«»  «-  was  Concluded,  the  defendant^  and  the  agent  or  person  xvho^ 
expenditures  it  was  Said,  kftew  the  lines^  went  upon  the  same  with  the 
the  ''  pnteniu  plaintiff,  and  shewed  him  lines,  which  they  said  were  the 
Z^^\^^w^l  ^"^  ^^^^t  and  which  included  all  the  buildings  and  improve- 
^hc  ein^*^"nd  "^^"^^5  which  lines  would  appear  by  a  plat,  marked  A.,  (da^ 
«r/w«ico8U»of  ted  June  20th,  1797,  and  exhibited  with  the  bill,)  contain- 
ing  340  acres;  that  the  defendant  had  made  him  a  deed 
whether"  in'  foJ*  what  he  expected  was  the  whole  of  the  land  putrhased, 
action  *^'4w  ^"^  which  he  found  by  a  survey  marked  B.  wa?  oiily  2SS 
wIiroaintST- ^cres;  being  li2  less  than  the  quantity  mentioned  in  the 
mie-imd  ?^^*^  ^°^ »  leaving  out  ninety  acres  of  the  most  valuaUe  land 
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abewn  to  the  plaintiff,  and  the  dwelling-house  and  other  im^     Apnii., 
provrments;  that  the  plaintiff  never  would  have  purchased    s^^^s^*^^,^ 
the  said  land  had  he  known  that  the  part  to  which  the  defend-        HuU 
ant  had  no  title  did  not  belong  to  the  same.      He  therefore     Cunilin^- 
daimed  a  deduction  from  so  much  of  the  purchaac-manty    *"*  tcrr^*^*** 

as  remained  unpaid :  and,  by  an  amended  biUj  obtaiiii^d  au  

injunction  to  stay  proceedings  at  law. 

The  defendant,  in  his  answers  to  die  original  and  amend-  ' 
ed  bills,  denied  most  expressly  that  he  ever  named  any  ver- 
tain  quantity  of  land;  being  unable  to  do  so,  from  a  variety 
of  causes,  which  die  complainant  well  knew;  that  the  courses 
were  procured  and  furnished  by  himself  for  the  purpose  of 
making  him  a  deed.  The  defendant  averred  that  he  never 
•  was  possessed  of  the  courses  or  plat ;  that  the  deed&  from 
Trimble  and  wife  had  been  procured  by  his  father  to  be 
made  to  him  when  he  was  very  young ;  that  he  had  been 
many  years  a  prisoner  with  the  Indicmss  that,  being  involved 
in  a  lawB^it,  soon  after  his  return,  about  this  land,  his  pa- 
pers were  filed  in  the  office  of  the  General  Court,  where 
tbey  were  certainly  lost  or  mislaid  during  the  revoliulonnry 
^ar,  so  that  he  could  never  exactly  ascertain  the  quaniity  of 
the  land.  He  positively  denied  his  ever  having  shewu  the 
complainant  any  lines  or  boundaries;  and  declared  that  no 
bargain  or  purchase  was  ever  made  on,  or  within  siKty  miles 
thereof;  that  be  lived  at  a  great  distance  from  the  land^  and 
received  his  only  information  respecting  its  value  from  the 
complainant^  who  lived,  from  his  infancy,  near  it^  (as  well  as, 
for  some  years  previous  to  the  purchase,  upon  itj)  and  now 
holds  lands  adjoinihg;  that  the  complainant  had  frequently 
.proposed  to  buy  the  land  of  him,  and  came  to  his  housi^  and 
commenced  the  bargain,  which  w^^nislwd  zt  a  neighbour's 
bouse ;  that  the  words  **  more  or  les3"  were  inserted  >  be- 
cause the  defendant  was  determined  not  to  name  any  parti- 
cular number  of  acres ;  *^  that  the  quantity  of  370  acres  was 
named  (as  the  defendant  verily  believes)  by  the  eompiaitmnt 
himself  as  it  was  thought  proper  to  mention  ^om^numb  r  in 
the  bond  of  conveyance ;  for  which  reason  the  words  "  7nor§ 
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^Hprii^!  ^"^^  against  Cunningham's  Executor. 

1.  Though  PETER  HULL,  the  appcHant,  brought  a  suit  m  die 
m  ^ro8a^  for  Superior  Court  of  Chancery  for  the  Staunton  District, 
JJo^r^feTt/  against  Robert  Cunningham^  sen.  to  be  allowed  a  deductioa 
e^ent  '\h^  ^^^  certain  bonds  for  purchase- money ,  on  account  of  a  de- 
both    paiiies  ficiencv  in  land  sold  and  conveyed.    A  title^bond,  dated  the 

were  tmstaken  '  ^ 

in  •  mazeiitU  29th  of  yanuorUy  1796,  bound  the  said  Robert  Cunningham 

point,a8  to  the  .,,*  „   n  ,  %        «^>  .i« 

iiiiet  by  which  to  make  to  the  said  Peter  HuU  ^^  a  good  and  sufficient  deed^ 
held,  and  in  fee-simple,  for  a  certain  tract  of  land  known  by  the  name 
^^^Mo'gi^.  of  Crab  Bottom^  lying  in  Pendleton  County,  «airf  to  contain 
Ibca^t  ^  lu  ^"^^  acres,  be  it  more  or  less,  clear  of  all  encumbrances,  on 
/HprcA<wr  to  q^  before  the  first  day  of  next  August^  to  witj  ail  that  tract 
upon  himseif,  i^jl  him  by  his  father  John  Cunningham^  deceased.^  The 
Equity  will  deed,  executed  the  2d  of  September^  1797,  for  the  purpose 
aTeficieocy/  of  complying  With  the  condition  of  this  bond,   was  for  the 

2.  But  if  the  »ame  tract  of  land,  setting  forth  the  boundaries  according  to 
mT\l*^^e-Ut-  ^^**^"*  deeds  of  lease  and  release,  of  record  in  Augusta 
Hon  or  other-  Countv,  from  fames  Trimble  and  Sarah  his 'wife  to  the  dc- 

ww)  lose  the  ^^  "^ 

land   he  ex-  fendant,  dated  the  17th  and  18th  days  of  August y  1761. 

but       mukc       The  bill  charged  that  the   plaintiff  had  rented  the  said 

k"  M  ^etkiX  plantation  and  tract  of  land  from  the  defendant  for  several 
^  ^tenl^l^^the  X^ars  before  the  purchase,  and  had  then  understood  that  all 
■  ^^e^lf  Zlief  ^  improvements  belonged  thereto;  that,  before  the  bargain 

18  only  the  a-  ^^8  Concluded,  the  defendant,  and  the  a^ent  or  person  who. 

.       mount  of  lift  ,  ..     1  L     1.  .  •^     u 

expenditures  It  was  satd,  knew  the  lines,  went  upon  the  same  with  the 
the  ''  patcniu  plaintiff,  and  shewed  him  lines,  which  they  said  were  the 
l^^^^^l  ^^^^  ^^^s»  *"^  which  included  all  the  buildinga  and  improve- 
^r  i  ^*^"  nd  ^^^^^  ♦  which  lines  would  appear  by  a  plat,  marked  A.,  (da- 
actuaUwxAoi  ted  June  20th,  1797,  and  exhibited  with  the  bill,)  contun- 
ing  340  acres;  that  the  defendant  had  made  him  a  deed 
whether,  "^iJ  fof  what  he  expected  was  the  whole  of  the  land  putrhased, 
ftction*'*^'^^  but  which  he  found  by  a  survey  marked  B.  wa^  only  258 
b^nroaintSiri^^''^^»  being  11 2  less  than  the  quantity  mentioned  in  the 
t?tie4md  ?^^^  ^^^  *  leaving  out  ninety  acres  of  the  most  valuable  land 
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shewn  to  the  phuntiff,  and  the  dwelling-house  and  other  im-     April, 
provemems;  that  the  plaintiiF  never  would  have  purchased    s^^v<^^/ 
the  said  land  bad  he  known  that  the  part  to  which  the  defend-        Hon 
ant  had  no  title  did  not  belong  to  the  same.      He  therefore     Cunning- 
daiiiied  a  deduction  frpm  so  much  of  the  purchase-money        tor. 
as  remained  unpaid :  and^  by  an  amended  billj  obtained  an  — — — 
injunction  to  stay  proceedings  at  law. 

The  defendant,  in  his  answers  to  the  original  and  amend-  ' 
ed  bills,  denied  naost  exfureasly  that  he  ever  named  any  cer- 
tain quantity  of  land;  being  unable  to  do  so,  from  a  variety' 

'  of  causes,  which  the  complainant  well  knew;  that  the  courses 
were  procured  and  furnbhed  by  himself  for  the  purpose  of 
making  him  a  deed.     The  defendant  averred  that  he  never 

•  was  possessed  of  the  courses  or  plat;  that  the  deeds  from 
Trimbk  and  wife  had  been  procured  by  his  father  to  be 
made  to  him  when  he  was  very  young ;  that  he  had  been 
many  years  a  prisoner  with  the  Indicfm:  that,  being  involved 
in  a  lawsuit,  soon  after  his  return,  about  this  land,  his  pa- 
pers were  filed  in  the  ofiice  of  the  General  Court,  where 
diey  were  certainly  lost  or  mislaid  during  the  revolutionary 
war,  so  that  he  could  never  exactly  ascertain  the  quantity  of 
the  land.  He  positively  denied  his  ever  having  shewn  (he 
complainanc  any  lines  or  boundaries;  and  declared  that  no 
bargain  or  purchase  was  ever  made  on,  or  within  sixty  miles 
thereof;  that  he  lived  at  a  great  distance  from  the  land,  and 
received  his  only  information  respecting  its  value  from  the 
complainant,  who  lived,  from  his  infancy,  near  it^  (as  well  as, 
for  some  years  previous  to  the  purchase,  upon  ity)  and  now 
holds  lands  adjoining;  that  the  complainant  had  frequently 
.proposed  to  buy  the  land  of  him,  and  came  to  his  house  and 
commenced  the  bargain,  which  n^s  finished  at  a  neighbour's 
house ;  that  the  worck  ^^  more  or  les^'^  were  inserted,  be- 
cause the  defendant  was  determined  not  to  name  any  parti- 
cular number  of  acres ;  *^  that  the  quantity  of  370  acres  was 
named  (as  the  defendant  verily  believes)  by  the  complainant 
himself  as  it  was  thought  proper  to  mention  some  number  in 
the  bond  of  conveyance ;  for  which  reason  the  words  **  more 
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^lixl^*     ^^  ^*"  ^^^^  expressed,  to  shew  uncertmnttf  wiih  renpect  t$ 

v.^*.r>^    quantity  ;  that,  if  the  tract  had  contained  one  thousand ^cns^ 

Hull       the  complainant  would  have  been  entitled  to  the  whole  un- 

Canning,     der  the  aCTeement,  and  was  perfectly  agreed  and  satisfied  to 
ham's  Exeoa-  .         .  .  , ,  ,  .* 

tor.        receive  the  premises  soidy  at  the  price  agreed  upon.       This 

"  answer  stood  unimpeached,  and  in  many  parts  was  supported 

by  the  evidence. 

By  a  survey  made  in  the  cause,  it  appears  that  die  lines 
expressed  in  the  deed  comprehend  270  acres.'    To  this  the 
^       surveyor  annexed  a  plat,  shewing  the  form  of  90  aaaee  of 
land  which  he  surveyed   for  the  pkilntiflE,  November  l«th, 
1797,  except  a  small  triangle  (amounting  to  four  acres) 
which  was  excluded ;  and  -observed,  that  the  boundaries 
thereof  appear  to  be  all  old  manked  corners^  and  we»e  sup-  • 
posed  to  be  the  boundaries  of  the  lands  formerly  claimed 
by  the.  defendant,  amounting  to  S6  acres.     The  buHdings 
4^  sold  by  the  defendant  to  the  complainant  were  actually  up* 

on  this  part  of  the  land.  It  appears  that  an  entry  was  made 
by  a  neighbour  for  twenty  acres  of  this  part;  ihax  HnU  pur- 
t:hased  the  right  of  the  locator,  made  a  farther  entry  for  ^he 
residue^  and,  as  it  seems,  obtained  a  patent  fomhe  whole, 
amouniing  (together  with  the  small  triangle  of  four  acres) 
to  90  acres :  notwithstanding  which,  he  insisted  that  he 
ought  not  to  be  allowed  for  his  reasonable  charges  and irotMe 
ojily^  but  for  the  actual  value  of  the  land,  or  at  least  pro 
rata. 

Such  are  the  principal  outlines  of  this  case.  The  Cban'> 
ccUor  (July  30,  1804)  was  of  opinion,  that  **thc  plain- 
tiff's relief  is  purely  equitable^  as  it  is  bdievcd  that  he  could 
neither  support  an  action  on  the  agreement,  nor  deed,  in  the 
proceedings  mentioned;  but  that  the  parties  were  mistaken 
in  a  matrrial  point  cannot  be  doubted:  had  the  plaintiff 
brought  his  bill  to  be  relieved  from  his  contract,  and  could 
the  Court  place  the  parties  in  the  same  situation  in  which 
they  were  before  the  contract  took  place,  the  mistake  appears 
to  be  of  sufficient  magnitude  to  jusiify  such  a  measure:  but, 
inasmuch  as  the  plaintid  has  not  prayed  to  be  released 


A. 
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ifom  his  contract^  nor  could  the  parties  be  placed  in  the     ^fJ^i^ 
situation  ia  which  they  stood  prior  diereto;  part  of  the'  v^^v^^/ 
defendant's  lands  and  improvements,  which  he  had  held       ^^' 
fi3r  many  years,  and  which  he  might  have  continued  to  hold     <'QODing. 
uninterrupted,  (more  espcciaUy,  as,  from  the  report  of  the         tor. 

surveyor,  the  boundaries  of  the  lands,  said  to  be  vacant,   — 

appear  to  be  marked  as  boundaries  of  the  said  defendant's 
ciainei,  and,  OS  il  mo^  dt/r^r,  originally  wtre  so^)  are  now 
held  by  the  plaintiff  under  a  different  title,  the  Court  must 
endeavour  to  place  the  parties  in  the  situation  they  must 
iiare  stood,  had  no  mistake  taken  place;  which,  it  is  pre- 
sumed, is  equally  consonant  with  die  principles  of  equity.'' 
The  plaintiff  was  therefore  directed  to  ejdiibit  an  account 
of  his  expenditures  in  procuring  a  tide  to  the  vacant  lands, 
as  also  an  account  for  his  trouble  therein,  to  be  allowed 
him  (when  reported  to  the  Court)  so  far  as  reasonab/e, 
togeAer  with  bis  actual  costs  in  prosecuting  his  suits. 
From  this  decree  the  plaintiff  obtained  an  appeal,  which, 
having  abated  by  the  death  of  Cunningham^  was  revived 
against  his  executor. 

Wickham^  for  the  appellant.  The  ground  for  the  relief 
prayed  for  is,  that  land  was  sold  to  Hutt^  to  which  the 
vendor  had  no  title.  Both  parties  were  ignorant  of  this 
circumstance.  It  vras  generally  understood  in  the  neigh- 
bourhood that  the  land  in  question  was  within  the  reputed 
boundaries;  when,  in  fact,  the  most  valuable  part  of  the 
land  wab  vacant,  but  was  afterwards  secured  by  HulL 
The  question  then  is,  what  is  the  proper  measure  of  relief? 

The  Chancellor  was  mistaken  in  supposing  that  our  re- 
medy was  merely  equitable.  I  contend  that  Hully  by  the 
terms  of  the  bond,  could  have  maintained  an  action  at  law 
upon  it:  the  obligor  being  bound  to  make  a  ''^sufficient 
deed  in  fee-simple  for  a  certain  tract  of  land  left  him  by 
his  father."  This  could  not  be  done  without  making  a 
good  tide  to  the  land,  as  he  claimed  it  under  his  father^  and 
as  his  fadier  held  it.    Acceptance  of  the  deed  was  no  sa^^ 


Hull 
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ApRtt,     tisfaction  of  the  bond;  for  it  is  not  proved  to  have  been 
accepted  as  yz/Z/satisfacttos;   without  which,  such   accept- 
ance could  not  be  pleaded  in  ban     The  deed  was  for  part 
Cunnjng-     oi  the  land ;  conveying  no  more  than  Omningham  was  enti- 
tor.        tied  to.     This  was  only  part  satisfaction^  which  huUhatd  a 
"*—■"■"*"  right  to  receive,  as  such,  and  then  to  resort  to   his  acucfn 
for  the  residue. 

If  he  had  brought  an  action  atlaw^  the  measure  of  da« 
mages  would  have  been  the  value  of  the  land.  The  same 
ought  therefore  to  be  the  measure  of  relief  in  equity. 

Williams^  contra.  From  the  evidence,  it  is  clear  that 
Hull  knew  more  of  the  land  than  Cunningham^  who  relied 

(a)  I  Call,  on  Hutly\at\t.  JolUffe  v.  Hite{d)  settled  the  principle  that 
the  original  contract  is  to  be  the  rule;  and  that,  if  the  ven^* 
dee  buys  at  so  much,  more  or  iessj  be  takes  the  risk  cqxm 

(*)\f S.  ^prif,  himself.   The  same  rule  prevailed  in  Pendleton  v.  StuartJti) 

1804 

Hull^  therefore,  was  entitled  to  no  compensation;  but  if  to 
any,  cenainly  not  to  more  than  the  Chancellor  had  given 
him.  If  he  considered  Cunningham  bound  to  make  good 
this  land,  he  ought  to  have  given  him  notice  of  the  vacant 
land  before  he  had  perfected  the  title  himself;  and  he 
should  not  demand  an  allowance  of  the  full  value  of  ninety 
acres,  with  all  the  improvements,  for  what  cost  him  not 
more  than  ten  dollars. 

rTfcM^iTn,  in  reply.  The  distinction,  between  this  cdse 
and  Jolltffe  v.  Hite  and  Pendleton  v.  Stuart^  is,  diat,  in 
each  of  those  cases,  the  purchaser  got  all  the  land  vMiin 
the  specified  limits:  the  deficiency  was  only  in  the  number 
of  acres.  But  here,  Hull  does  not  get  the  land  within  the 
limits  by  which  he  purchased:  an  important  part  of  the 
land  contracted  for  was  not  conveyed  at  all;  being  admit- 
ted not  to  be  the  property  of  the  vendor. 

As  to  Cunningham^s  not  being  acquainted  with  the  lines; 
he  certainly  must  have  supposed  the  houses  and  other 
improvements  to  have  been  on  the  tract  wluch  be  held,  and 
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must  have  contemplated  coDV£3riDg  them  to  die  porchaaer*     Aprzii, 
Nebon  V.  Manhews^{a)  and  ^emd  v.  Woodbef,(J>)  are  v^*^ 
coQclusiYc  authorities  to  shew  *that  be  was  bound  to  make       Hull 
good  the  deficiency;  since  the  boundaries  expressed  in  hU     Cunnias- 
ovm  title  papers  contained  less  than  the  specified  quantity  f        tor.** 
and  the  words  "  more  or  kss^^  do  not  cover  so  great  a  de-  ,  ^    „     ,^ 

^  .  ,  {d\'iH.UM, 

ficiency  as  that  discovered  in  this  case*  but  only  a  reasona*  i64. 

.  (6J  Ibid.  174. 

Ue  allowance  ibr  small  errors  in  surveys,  and  variations  in 

instruments."     The   measure  of  damages  should  be  the 

vahte  of  the  land  at  the  time  of  the  contract;  according  to 

'the  case  of  Nelson  v.  Matthews. 

The  smallness  of  the  sum  paid  by  HuU  to  save  the  land 

is  a  matter  of  no  consequence*     Suppose  he  bad  sued   for 

theland^and  been  defeated,  after  spending  one  hundred 

pounds*     He  could  not  have  recovered  that  sum,  iq  addi« 

tion  to  the  value  of  the  land.      When,  therefore,  he  has 

got  the  land  for  a  smaller  sum,  Cunningham  is  not  entitled 

to  the  benefit  of  his  successful  speculation* 

April  2&th^  1810.     The  Judges  delivered  their  opinions* 

# 

Judge  Tucker  (after  stating  the  case)  observed.     This 
case  in  many  of  its  circumstances  so  nearly  resembles  that 
of  Pendkton  v.  Stuart^  that  the  same  reasons  which  governed 
in  that  case  appear  to  apply  to  this,  in  part*    In  bothy  the 
purchaser  had  a  much  better  opportunity  of  knowing  the 
lands  than  the  seller*     Here  the  words  of  the  bond  do  not 
amount  to  a  warranty  of  the  quantity ;  inasmuch  as,  in 
speaking  thereof,  there  is  this  caution  used ;  ^^  said  to  con- 
tain S70  acres,  be  it  more  or  less^  to  wit,  >'  all  that  tract  kfi 
him  by  his  father  John  Cunningham^  deceased,'*^    These  cir- 
cumstances indicate  a  contract  in  gross^  and  not  by  the  spe- 
cific number  of  acres*     Neither  the  seller  nor  the  buyer 
appears  to  have  had  access  to  any  /i/Zip-deeds*      The  old 
marked  lines  and  comers  noticed  by  the  surveyor  may 
have  misled  them  both ;  or  may,  in  fact,  be  the  true  lines 
of  the  original  sunreT,  or  patent,  lost  or  mislaid  among 
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^\%\o*     *^^  records  of  the  General  Court;  and,  if  so,  Cunningham 

v«^    -«w    was  entitled,  perhaps,  to  a  patent  for  the  surplus  under  the 

^^**"        46th  section  of  the  land-law.     Be  that  as  it  may,  here  has 

ham^TExecu.  ^^°  ^^  oct'ual  cvtciion  or  expulsion  of  HuU  from  the  Iknds 
tor.        not  comprehended  within  the  lines  of  CunmnghanCs  deed. 

""""""""""  What  then  is  the  damage  he  has  sustained  ?  Exacdy  what 
the  Chancellor  has  supposed.  Had  he  brought  a  suit  at  law 
upon  the  bond,  after  he  had  taken  up  and  patented  the  lands, 
and  thereby  secured  them  to  himself,  a  Jury  could  not  have 
given  him  more  than  the  Chancellor's  decree  probably  al* 
lows  him*  Having  elected  to  come  into  a  Court  of  Equity, 
he  certainly  cannot  have  vindictive  damages.  Compensa* 
tion  for  his  trouble,  and  actual  expenses  in  securing  his  tide, 
seems  to  me  to  be  the  just  measure  that  he  is  entided  to. 
Perhaps  the  decree  ought  to  have  directed  that  Cunningham 
should  execute  a  release  of  the  lands  which  he  has  taken  up 
and  patented;  inasmuch  as,  by  possibility^  the  original  patent 
may  be  found,  and  the  lines  thereof  comprehend  the  whole 
tract,  which  Hull  now  holds.  But  1  lay  no  stress  upon  the 
omission,  as  that  possibility  seems  very  remote.  «Upon  the 
whole,  I  think  the  decree  ought  to  be  affirmed,  and  the 
cause  remanded  to  be  proceeded  on  to  a  final  decree, 
with  this  further  direction,  that  Hull  should  be  decreed  lo 
deliver  up  die  tide  bond  given  him  by  Cunningham^  and 
enjoined  from  bringing  suit  thereon. 

A  purcliaaer  ,  Judge  RoANE.  The  grounds  of  the  decision  of  this 
uict  o?7and  Court  itt  the  case  of  Paidkton  v.  Stuart^  arc  decisive  of 
so  man^cref  ^^  present  casc,  and  even  go  beyond  iu  That  was  a  judg- 
more  or  fe»«,  ^q^i  upon  a  Written  agreement,  whereby  Stuart  agreed  to 
take  uboufdnu  g^u  Pendleton  ^*  1,100  acres  of  land,  more  or  lessJ^  tar  sbot 

teff  the   nth, 

at  to  iine»,  or  A  bill  to  enjoin  the  judgment  was  brought  by  the  defend* 
iut.ring!  H\no2nt^  stating  Si  fro  rata  sale,  and  also  a  deficiency  of  160 

better     ao-  ^  ,       ,  ^     ^  „,, 

<iuatDted  with  acreS  appearing  by  an  ex  parte  survey.     1  here  was  no  evi- 
tile  ^^nd^r!^Z'  dence,  however,  supporting  the  allegation  of  the  bill,  as   to 

gainst    wliom  .  *      . 

1hcr«  it  no  proof  of  fi-aud,)  is  not  cn'itlod  to  iny  relief  in  enntir>  for  a  !om  relating:  to  the  risk 
iindcptaken. 
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the  pro  rata  sale,  or  varj'ing  the  contract  as  appearing  upon     ^\l^^* 
the  face  of  ihe  written  agreement.     The  bill  of  injunction    \^r-x^^ 
was  dismissed  by  the  Chancellor,  and  his  decree  of  dismis-        ^^" 
sion  affirmed, /^ro  tantOj  by  this  Court ;  though  the  same  was     Cunmng- 
cot  reeled  as  to  an  omission  in  the  decree,  to  provide  for         *or. 
procuring  a  title  to  the  land  actually  contained  within  the 
patent.     One  of  the  judges  was  of  opinion,  that,  if  the  case 
had  stood  upon  the  written  agreement  merely,  he  should 
probably  have  been  of  opinion,  on  the  authority  of  Jolliffe 
V.  Htte^(a)  to  allow  for  the  deficiency,  as  that  deficiency  (a)  l  Call^ 
was  greater  than  was  reasonably  imputable  to  the  variation  of 
instruments ;  and  this  the  rather,  because  the  agreement  was 
not  to  sell  **a  trcu:t  of  IjiOO  acres j^  but  to  sell  "  1,100  acres 
of  Umd^  but  that  the  bill  having  asserted  a  pro  rata  sale> 
and  the  answer  which  was  substantially  responsive  thereto, 
having  stated  a  verbal  communication,  in  which  the  buyer 
agreed  to  take  the  riak  upon  himself  (there  being  no   con- 
trary proof  or  circumstances,)  he  was  of  opinion  to  affirm 
the  decree  upon  the  merits.    Another  judge  lays  great  stress 
upon  the  contiguity  of  Pendleton's  residence  to  the  land,  and 
his  better  knowledge  of  the  quantity  than  Stuart^s;  circum- 
stances which  emphatically  exist  in  the  case  before  us. 

These  principles  are  decisive  of  the  present  case,  unless 
we  say  that  a  party  is  not  as  competent  to  take  upon  him- 
self a  risk,  with  respect  to  the  manner  in  which  the  lines 
of  a  tract  of  land  may  run,  as  with  respect  to  the  actual 
number  of  acres  contained  in  the  tract.  In  the  case  before 
us  it  is  fully  proved,  that  that  risk  was  taken  upon  him- 
self by  the  appellant,  and  that  there  was  no  concealment, 
fraud,  misrepresentation,  or  deception,  on  the  part  of  the 
appellee.  It  is  also  evident,  that  the  appellee  was  not  only 
as  ignorant  of  the  actual  lines  of  his  tract,  as  the  appellant, 
(and  probably  more,  so,)  but  sold  the  land  by  the  grossy  and 
was  particularly  careful  not  to  lay  himself  responsible  for 
any  particular  boundaries  or  number  of  acres.  Unless, 
therefore,  we  are  prepared  to  say,  that  it  is  immoral  and  in- 
equitable for  a  man  to  pay,  and  another  to  receive,  money 

Vol.  I.  u  u 


3S8  Supreme  Cwrt  of  Appeah. 

April,     for  morc  land  than  the  one  parts  with  and  the  other  g^ts, 
v^^v^^   under  all  possible  circumstances   whatsoever,  (thus  ezda- 
^"**        ding  the  competency  of  a  contracting  party  to  take  upon 
Canning-    himself  any  risk  as  to  lines  and  quantity,)  a  position  that 
^r.        was  negatived  in  the  said  decision  of  Pendleton  v«  Stuart^ 
*"""*"""    and  by  the  opinion  of  Judge  Pendleton  and  the  Court  in  the 
said  case  of  JoUiffe  v.  Hitey  the  appellee  was  entitled  to  re- 
cover the  stipulated  price  in  the  case  before  us. 
My  opinion  is,  that  the  decree  should  be  affirmed. 

Judge  Flemino.  This  is  a  very  plain  case.  The  de* 
cree  is  right,  and  I  am  not  for  disturbing  it. 

Decree  atfirmed  by  the  unanimous  opinioa  of  die 
Court.* 

*  Note  bj  the  Reporter.  From  this  and  other  cases  it  appears  that,  where 
8  purchaser  is  entitled  to  relief  in  equity  on  the  ground  of  a  deBciency,  the 
meoiure  oj  re^j^/'depends  upon  circumttancea.  If  the  deficiency  be  very  con- 
siderable,  and  the  parties  can  be  put  in  ttutu  quo,  the  contract  should  be  re- 
scinded,  if  the  purchaser  request  it.  If  the  parties  cannot  be  put  m  $tatu 
guOf  or  the  purchaser  do  not  apply  for  a  reacisaion  of  the  contract,  an  allow- 
ance should  be  made  for  the  loaa  auatamedf  which  allowance  is,  in  general^ 
the  value  of  the  land  at  the  time  of  the  contract^  with  lawful  interest;  (JV>/w» 
v^  MaAthevja^  2H.&  M,  164. ;)  the  purchaae-money  furnishing  (as  it  aeema)  a 
prt>per  standard  of  that  value,  whei*e  the  actual  value  does  not  appear  to  be 
different;  Lorvther  v.  The  Commanvtealth,  1  ff.  &  Ji,  ^U,  and  Judge  Fie- 
nung'a  opinion,  i  H.  U  M.  179.;  but  it  aeema,  the  actual  value,  when  ap- 
pearing  to  be  greater  than  the  purchase-money,  is  to  be  allowed,  ^eiaon  v. 
Matthewa,  Tuckei^a  and  Moane^a  opinions,  2  ff  (^  M.  175.  and  177.  In  this 
case,  the  actual  loaa  artatained  by  Hull  being  only  his  expenses  and  troable  in 
getting  the  patent,  and  actual  costs  of  suit,  the  court  allowed  him  no  more ; 
'  the  circumstanoes  of  his  case  making  it  an  exception  to  the  general  mle. 

It  aeema  from  Judge  Tucker* a  opinion  in  ^elaon  v.  Matthewa,  ZH.if  M. 
177. i  that  if  the  purchase-money  has  been  paid,  and  the  purchaser  be  evicted 
hf  a  auperior  title,  the  measure  of  relief  is  the  value  at  the  time  <if  the  eviC" 
iion,  and  not  at  the  time  of  the  contract.  But  Chancellor  Taylor,  in  Lowther 
V.  The  Commoiivfealth,  I  N,&  M.  302.,  deci<led  otherwise.    Ide9  quaere*   ' 

In  ease  of  a  deficiency  in  land  purchased,  the  sum  to  be  allowed  as  the  oc- 
tual  XHilue,  is,  in  general,  to  be  estimated  by  the  average  value  per  acre  of 
the  whole  purchase,  and  not  by  the  relative  or  intrinaic  value  of  the  part 
lost;  (which  rule  may,  however,  be  varied  by  circumstances;)  2  B.  ^  M, 
p.  178.;  but,  in  case  of  an  eviction  of  part,  the  proper  estin^ate  of  damafet  iw 
the  actual  value  of  the  part  loat;  ibid  p  1 77.;  in  estimating  which,  I  presujoe, 
its  relative  M  well  as  intrinaic  value,  should  be  eonsidered. 
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Templeman,  Executor  of  Steptoe,  against  Steptoe    Mmd^, 
and  others.  °""*"'- 

THIS  was  a  suit  originally  brought  in  the  late  High    i.  a  decree. 

Court  of  Chancery  by  James  Steptoe  and  others,  relations  ^^l  off  bS 

as  claims  one 
of  two  sepa 
rate  subjects  in  controversy,  and  as  to  tbe  other,  determining  also  the  rights  of  the  parties. 
biU  directing  an  account  to  he  takeit^  is  not  Jinal  in  am/  respect,  between  the  parties  retained 
in  Court,  and  their  legal  representatives;  but  subject  to  revision  and  alteration  in  every  part^ 
mt  any  time  before  a  final  decree;  without  the  necessity  of  a  bill  of  review. 

8»  Qustre,  in  tneh  case,  whether  anr  subsequent  decree'  could  affect  the  rights  of  bon^ 
^de purchoiert  of  property  as  to  whicJi  the  bill  was  dismissed? 

3.  Construction  of  the  5th,  6th,  and  7th  sections  of  tlie  act  "  to  reduce  into  one  the  se* 
▼eral  acts  directing  the  course  of  descents."  Where  an  infant,  having  title  to  a  real  es- 
tate of  inheritance  derived  by  purchase  or  ducent  immediately  from  the  father^  diet 
without  issue,  and  >»ith  no  brother  or  sister,  or  descendant  of  either ;  the  father  being  dead, 
but  the  mother  Uvingi  the  right  of  inheritance  is  not  in  abeyance,  but  goes  in  parcenary  to 
the  brothers  and  sisters  of  the  father,  or  their  lineal  descendants :  and,  vice  ver§a,  such  es- 
tate being  derived  immediately  from  the  mother/  and  »he  being  dead,  but  the^a^A^  Hving  / 
it  goes  in  parcenary  to  her  brothers  and  sisters,  or  their  lineal  descendants. 

4.  The  law  was  the  same  as  to  pers9fMl  estate^  between  the  Ist  of  Octoker^  1793.  and 
the  99ri  of  Jamiarp,  180^. 
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<>«To»E«,    (on  the  part  of  the  father)  of  Edward  Steptoe^  an  infant, 
\^^>r^^/   (^ho  died  intestate,  unmarried,  and  without  issue,  on  the 
Tcmiiieman  24ih  of  May^  1 794,)  against  Elizabeth  Steptocy  his  mother, 
8teptoe.     and  William  Steptoc^  his  patemd  uncle ;  executrix  and  ex« 
'  ecutor  of  George  Steptoe^  his  fothcr,  for  an  account  and  di- 

rision  of  certain  property,  real  and  personal^  of  which  he 
the  said  Edward  Steptoe  died  seised  and  possessed,  as  his 
absolute  estate,  derived  immediately  fr»m  his  father.  The 
great  questions  in  dispute  were,  Isu  The  same  with  that  de- 
cided in  Tomlimon  v.  Dilliard^Z  Call^  120.  and  ante^  p*  183* 
viz.  whether  Elizabeth  Steptoe^  the  mother^  was  excluded 
from  succeeding  to  such  personal  as  well  as  r^o/ estate ;  and, 
2dly.  If  she  was  excluded,  whether  the  plaintiiFs  and  die 
defendant  William  Steptoe  were  entided  to  take  the  said 
real  and  personal  estate ;  there  being  no  brother  or  sister  of 
the  infant^  nor  any  descendant  of  either,  llie  defendant, 
Elizabeth  Steptoe^  in  her  answer,  observed,  that  ^^  if  she  had 
a  right  to  her  son's  estate,  some  of  her  near  connections  might 
be  benefited  by  tt;^*  but  did  not  mention  who  they  were; 
and  nothrog  farther  appears  in  the  record  to  shew  the  names 
or  degrees  of  consanguinity  of  her  relations. 

The  plaintiffs  were  James  Steptoe^  (a  brother,  of  the 
whok  bloody  to  George  Steptoe^  the  father j)  and  the  descend* 
ants  of  four  sisters,  of  the  half  bloody  to  the  said  George  Step* 
toe.  The  defendant,  William  Steptoe^  was  also  a  brother  of 
the  whole  blood. 

The  facts  in  the  case  were  generally  agreed  by  the  parties; 
and,  on  the  ITth  of  March^  1797,  the  cause  came  on  to  be 
heard;  when  the  Court,  "being  of  opinion  that  the  plainttfe 
were  not  entided  to  any  part  of  the  slaves  and  personal 
estate"  in  question,  "adjudged,  ordered,  and  decreed,  that 
the  bill,  as  to  the  part  thereof  which  claimed  the  said  shoes 
and  personal  estate,  and  demanded  an  account  of  the  ad- 
ministration thereof,  be  dismissed;  but  the  Court  was  of 
opinion  that,  by  the  5th,  6th,  7th,  and  14th  sections  of  the 
act  to  reduce  into  one  the  several  acts  directing  the  coarse 
of  descents,  the  defendant  Elizabeth  was  excluded  frooi 
succession  to  the  real  estate;"  and  that  the  same  descended 
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to  the  plabtiffii  and  the  defendant,  William  Steptoe^  in  cer*   Octobbk^ 
tarn  proportions  specified  in  the  decree.  Commisaioners  were    \^^^r^^j 
therefore  appointed  to  state  accounts  of  the  said  realtstatc^  Temptemw 
and  of  the  profits  thereof  since  the  death  of  the  said  Ed-      Steptoe. 
wardSteptoe;  to  allot  the  same,  acc(»^ing  to  the  said  propor-  — "~""^ 
tions,  (subject  to  the  defendant  ElizabetfCs  right  of  dower,) 
and  to  report  the  said  accounts  and  allotments  to  the  Court. 
After  this,  (the  late  High  Court  of  Chancery  having 
been  divided  by  the  act  of  January  23,  1802  )(a)  a  bill  {d)  i  Rn. 
was  exhibited  to  the  Superior  Court  of  Chancery  for  the  ^•*'^'P**^ 
Williamsburg  D'lstrict,  on  behalf  of  the  same  plaintiffs  and 
others  omitted  in  the  former  bill,  and  of  the  widow  and 
children  of  the  former  defendant^  William  Steptoe^  (who  now 
were  plaintijfs^)  setting  forth  the  former  proceedings  in  the 
original  suit,  ^^  which  by  this  bill  was  sought  to  be  rev'tved^^ 
aiHl  stating  ,that  ^^  before  any  further  proceedings  were  had 
in  the  said  cause,  or  upon  the  said  interlocutory  decree,  the 
said  Elizabeth  Steptoe  and  William  ^teptoe  had  both  died,  (the 
said  Elizabeth  between  the  16th  of  April  and  13th  of  Febru^ 
ary^  in  the  year  1802,  and  the  said  William  in  Aprils  1803,) 
whereby  the  said  suit  and  all  proceedings  thereon  becancie 
abated;"  that  Samuel  Templeman  was  executor  of  Elizabeth 
Steptoe^  and,  as  such,  had  possessed  himself  of  all  the  real 
and  personal  esute  of  which  Edward  Steptoe  dXtd  seised  and 
possessed  i  and  that  William  Steptoe  had  died  intestate.  The 
plaintiffs  had  been  advised  that,  ^  so  long  as  a  decree  remains 
interlocutory  it  is  amendable  by  the  judge  who  pronounced  it; 
and  that  the  decree  above  mentioned  was  amendable  by  the 
present  judge,  to  whom  all  the  powers  respecting  it,  which 
that  judge  had,  were  transferred  by  legislative  authority. 
They  had  also  been  advised  that,  according  to  the  true  expo- 
sition of  the  acts  of  Assembly  severally  entided,  ^^  An  act  to 
reduce  into  one  the  several  acts  directing  the  course  of  de- 
scents," and  ^^  An  act  reducing  into  one  the  several  acts  con- 
cerning wills,  the  distribution  of  intesutes'  estates,  and  the 
duty  of  executors  and  administrators,'^^)  ^^  the  same  were  (})  i  Rev. 
in  opposition  to  that  part  of  the  said  decree  which  tended  to  s,  sr.'  ^ 
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OcTOBBfti   (kprive  them  of  the  surplus  of  the  places  and  perional  estate 

v^'-sr^^^     kite  of  EdxvardSteptoeaffOTeBeAd^  deceased,  which  exceeded 

TerapiemM.  ^  funeral  expenses,  the  debts  and  all  other  just  expenses 

Stepitoe.     chargeable  on  the  said  estme."  They  therefore  prayed  "the 

"  benefit  of  all  the  proceedings  in  the  originri  suit,  except  ihe 

said  interloattory  decree^  which  ought  to  be  set  aside,  partly 

for  error  apparent  on  the  face  of'tty  and  partly  becanse  the 

execution  of  certain  part*  of  it  had  become  hnposaihle  p^  that 

the  said  Samuel  Templeman^  "  being  in  possession  of  aU  the 

books  of  accounts  of  the  said  Elizabeih  Steptoe^  should  ren* 

der  an  account  of  her  administration  of  the  estate  of  George 

Steptoe^  and  of  her  receipts  and  expenditures  out  of  the  es* 

tate  of  her  infant  son  Edward  Steptoe^  derived  to  him  from 

the  said  George^  together  with  the  receipts  and  expenditures 

of  the  said  Samuel  out  of  the  said  estates,  since  they  came 

into  his  hands  ;  and  the  amount  and  particulars   of  which 

they  severally  consist ;  and  that  a  writ  of  subpama^  to   re* 

vive  and  ansrver^  be  directed  to  the  said  Samuel  Tempkmmt^ 

executor  as  aforesaid,"  &c. 

To  so  much  of  this  bill  as  claimed  the  sktoes  and  other 
personal  estate,  the  AtitnAtLnt  pleaded^  in  bar^  the  decree  of 
March  17/A,  1797,  which,  as  to  those  subjects,  he  contended 
wusfnal;  alleging  that  he  **  was  proceeding  to  execute  the 
pro^ions  contained  in  the  will  of  his  testatrix,  when  he 
was  arrested  by  a  notice  of  the  complainants'  claim,  very 
unexpectedly ;  for,  from  the  length  of  time  which  had  elapsed 
since  the  said^n^/ decree,  he  had  thought  that  the  complain- 
ants, perceiving  the  weakness  of  their  title,  had  acquiesced 
in  the  decision^  and  no  longer  insisted  on  their  right  to  the 
said  slaves  and  personal  estate :  since  that  period  this  de- 
fendant had  hired  out  the  slaves  whereof  his  testatrix  was 
seised  at  the  time  of  her  death,  and  was  ready  to  give  an 
account  of  the  same,  and  of  their  hires,  if  the  Court  should 
so  decree*''  As  to  the  other  matters,  he  answered,  and 
sud  that  the  Commissioners  had  assigned  *^  to  the  said  EB-* 
zcAeth  Steptoe  her  dower  in  the  real  estate  of  inheritance 
whereof  Edward  Steptoe^  her  infant  son,  was  seised  at  die 
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time  of  hh  deatb,  and  to  which  she  became  entided  at  the   ^at^bbb, 
dtrath  of  her  husband  George  Steptoe^  but  had  not  proceeded 


to  state  an  account  of  all  the  said  real  eatate,  or  to  allot  the  T^npicBui 
aame  to  the  parties  mentioned  in  the  decree,  agreeably  to  Steptoe. 
the  proportions  theYein  established ;  because  the  parties  eno  -— — 
titled  to  the  aaid  real  estate  of  inheritance  were  moat  of  them 
Infants,  and  had  no  representatives  known  to  the  Commis- 
sioners ;  and  because  other  difficulties  afterwards  occurred, 
(such  as  the  death  of  some  of  the  Commissioners,)  neither 
did  the  said  Commissioners  sctde  and  adjust  an  account  (as 
they  were  directed  in  the  said  decree)  ot  the  profits  of  the 
real  estate  since  the  death  of  the  said  Edward  St^toe^  be* 
cause,  upon  investigation,  they  found  that  no  profiu  accrued 
therefrom  ;  that,  ajier  the  alloimmt  af  her  dorwer^  the  said 
Elizabeth  Steptoe  had  nothing  to  do  vfith  the  residue  of  the 
said  real  estate^  tut  it  remained  subject  to  the  disposal  of  the 
parties  entitled  thereto,-  and  that  the  defendant  had  never 
interfered  with,  nor  received  any  profits  of,  the  reale9kUeo£ 
which  Edward  Steptoe  died  seised.'' 

The  plaintiffs  filed  a  special  replication  to  the  pka  of  the 
defendant;  in  which  they  deny  that  the  decree  of  March^ 
1797,  was  final  in  any  respect;  especially  because  **it 
could  not  have  been  signed  and  enrolled  agreeably  to  the 
language  formerly  spoken  in  Courts  of  Equity,  and  did  not 
authorize  the  clerk  of  that  Court  to  enter  all  the  pleadings 
in  the  suit  and  other  matters  relating  thereto^  together,  in  a 
book  to  be  l^ept  for  that  purpose^  according  to  the  act  of 
Assembly,  in  that  case  made  and  provided,  entided  ^^An  act 
reducing  into  one  the  several  acts  concerning  the  High 
Court  of  Chancery."(a)  (a)   1   jr«;. 

On  the  8^h  of  November j  1805,  "  the  cause  came  on  to  be  ^^^'^^'  ■■ 
heard  on  the  bill,  supplementary  bill,  the  answer  of  Eliza* 
heth  Steptoe  and  William  Steptoe^  in  their  life-times,  the  plea 
and  answer  of  the  present  defendant,  the  replication  thereto, 
the  exhibits,  and  was  argued  by  counsel ;  on  consideration 
whereof^  the  Court  overruled  the  said  plea,  and  was  of 
opinion  that  all  the  real  and  personal  estates  of  Edward 
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OcTOBB»,  Steptoe^  which  came  to  him  from,  or  through  his  father 
^^'-r^   George  Steptoe^  became  divisible  among  his  relations  on   the 
Tempieman  p^rt  of  his  father  ;  his  mother  y  though  thf  n  alive,  and  her  re* 
Steptoe.     lations  on  her  partj  being  entitled  to  no  share  or  proportion 
*"—""""    thereof     It  farther  appearing  that  the  said  infant,  Edrvard 
Steptoe^  at  the  time  of  his  death,  left  two  uncles  of  the  fuH 
blood,  and  the  descendants  of  four  aunts  of  the  haU  blood, 
on  the  part  of  his  father  George  Steptoe^  deceased,"  (plain- 
tiflb  in  this  suit,)  the  Court  was  of  opinion,   and  decreed, 
^  that  the  real  estate,  the  slaves  and  all  the  other  personal 
estate  whereof  the  said  Edward  Steptoe  died  seised  or  pos- 
sessed, in  possession,  reversion  or  remainder,  whereunto  he 
derived  title  from  or  through  his  father  George  Steptoe 
aforesaid,  as  well  as  the  rents,  issues,   and  profits   thereof 
since  his  death,  be  divided,  by  Commissioners,   into  eight 
equal  parts ;  that  two  such  parts,  or  one  fourth  of  the  whole, 
be  by  them  allotted  to  the  said  yameit  Steptoe;  other  two 
eighths,  or  one  fourth,  to  the  family  of  WtUiam  Steptoe^  de- 
ceased ;"  and  one  eighth  to  the  descendants  of  each  of  the 
four  aunts  aforesaid ;  according  to  certain  proportions,  spe- 
cified in  the  decree.  It  was  also  ordered,  that  the  defendant 
setde  an  account,  before  the  said  Commissioners,    of  the 
said  Elizabeth    Stepto^s  administration  of  George  Stepto^s 
estate,  and  of  her  receipts  and  expenditures  of  the  estate  of 
her  infant  son  Edward^  derived  to  him  from  his  father;  and 
also  an  account  of  his  own  receipts  and  expenditures  of  the 
said  Edward  Steptoe^ s  said  estate."  And,  on  the  prayer  of  the 
defendant,  an  appeal  was  granted  him  from  the  said  decree.* 

Wickham^  for  the  appellant.  The  case  of  Tomlinson  v. 
DilJiard,  precludes  my  making  a  point  I  intended ;  that  the 
Chancellor's  decree  oiMarchy  1797^  was  right,  so  far  as  it 

*JVote.  This  appeal  (being  from  an  interlocutory  decree)  was  granted  by 
virtue  of  the  discretionary  power  vested  in  the  Chancellor  by  the  act  ^en- 
larging the  right  of  appeal  in  certain  oases,"  passed  the  23d  oiJarmartff  1798. 
See  1  jRev.  Code,  p.  375. 
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rt^ptcted tht personal  estate.  I  will  substitute  another;  ^*^]^g°5^^' 
that^  during  the  life  of  Edward  Steptoe^s  mother,  the  right  of  s.^-^th^ 
inheritance  was  in  abeyance.(a)  lempiemau 

But,  whether  right  or  wrong,  that  decree  was  final  as  to      Steptoe. 
the  personal  estate.     The  claim  of  partition  of  the  real  es-  /aV27V/c/t  3i 
tate  was  entirely  distinct  from  that  for  division  of  the  per"  ^'^PP-  *^«— *2. 
sonaL  The  widow,  as  executrix^  had  nothing  to  do  with  the 
land.     I  do  not  deny  that  several  distinct  claims  may  be 
included  in  one  bill ;  but,  where  such  is  the  case,  if  the 
Court  dismiss  the  bill  as  to  one  of  those  claims,  the  parties 
are  out  of  Court  as  to  that.     The  decree  was  therefore 
final;  and,  of  course,  the  bill  now  in  question  is  a  bill  of 
review. 

Bat,  being  a  bill  of  revieiv^  it  was  not  filed  within  the  time 
the  law  requires.     Though  when  it  was  filed  is  not  pyeciseh/ 
stated  in  the  record,  it  sufficitndy  appears  to  have  been  more 
than^c;^  years  after  the  date  of  the  decree  ;  and  this  length 
of  time,  by  analogy  to  the  law  relating  to  writs  of  suptrse* 
deas/^b)  is  a  bar  to  a  bill  of  review.     The  rules  in  Courts  of  {b)    i    Nev. 
Equity  concerning  limitations  of  suits  are  framed  by  analogy  52,   '         ^ 
to  those  which  govern  the  Courts  of  common  law.     In  En^ 
ffland  the  time  within  which  a  writ  of  error  may  be  brought 
is,  by  an  act  of  parliament,  twenty  years.     The  Court  of 
Qhancery^,  therefore,  will  not  permit  a  bill, of  review  to  be 
brought  after   twenty  years  ;(c)  which  are  to  be  computed  (c)  Coop.  Eq. 
not  from  the  time  of  the  enrolment,  but  from  the  time  of  ^^|,^  Jj^\j|,*'J^ 
pronouncing  the  decree.     Applying  the  same  principle  to  J^^HyfeAoari' 
this  country,  the  limitation  here,  on  bills  of  review,  should  ^  CarroU,  5 

•' '  ...  .  B*^'        Pari, 

be  five  years ;  that  being  the  limitation  upon  writs  of  error  Cm.  +66.  and 
or  super sedeasy  by  our  act  ot  Assembly.     It,   m  this  case,  s    Bro    Ch. 
there  were  infant  plaintiffs,  not  barred  by  the  limitation,  ^o^',   and  *" 
Others  had  certainly  no  excuse :  and,  if  their  rights  zrt  joint j  e.*" 
(which,  in  my  opinion,  they  are  not,)  the  disability  of  those 
who  are  of  full  age,  to  prosecute  the  bill,  might  subject  the 
infants  to  the  same  disability. 
Vol.  T.  X  X 
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^^Th*"*'        ^<7r^/(?77,  contra,  relied  on  the  cases  of  Grymea  v.  Pendle* 

\.,^-sr^^    tnnj^i)  M'Callx.  Peacht^.if))  Fairfax  v.  M7ise's  Ex^rs,  and 

Terapienian    The  President  and  Professors  of  William  and  Mary  College 

^^^v^"^^'      \.  Hodgson  and  others/c)  as  cases  in  which  it  was  repeat- 

(u)  I  Call,  54.  f  dly  decided,  that  a  decree  is  not  final  when  any  thing  re- 

(A)  lb,  55.  ' 

(c)  ^  U.  &  mains  to  be  done.  In  this  case  the  Chancellor  might,  on 
th^fnai  argument^  (even  without  any  supplemental  bill,) 
have  set  the  decree  aside  as  to  the  personal  estate*  The 
bill  could  therefore  be  considered  only  as  a  bill  of  revivor^ 
rendered  necessary  by  Mrs.  Steptoe*s  death.  But,  if  it  was 
a  bill  of  review^  there  is  no  law  of  limitation  upon  that  sub- 
ject in  this  countr}\  The  52d  section  of  the  District  Court 
law  relates  only  to  writs  of  supersedeas  or  error  to  judg- 
ments of  inferior  Courts ;  between  which,  and  bills  of  re* 
view^  granted  by  a  superior  Court  to  its  own  decrees,  there 
is  no  analogy. 

Judge  Roane  referred  to  Gaskins  v.   The  Common- 
id)  1    CaU^  wealth^(d)  as  having  established  a  contrary  doctrine. 

194. 

Warden.  .  I  do  not  recolkct  that  case.  But,  at  any  rate, 
the  rights  of  infants  are  saved.  It  appears  that  many  of  the 
plaintiffs  were  infants  when  this  bill  was  filed ;  and,  I  believe, 
a  considerable  part  are  infants  now.  How  could  those  of 
age  (where  the  parties  were  so  numerous,  and  some  of  them 
infants)  have  brought  their  bill  of  review  vrithout  making 
them  all  parties  ?  The  whole  must  be  considered  as  brings 
ing  their  suit  together ;  because  all  persons  interested  must 
be  parties. 

As  to  the  question  of  abeyance^  Judge  Tucker,  in  his 
note  to  2  Bl.  p.  107.  has  referred  us  to  Fearne^  513.  and  526. 
which  shew  that,  in  a  case  of  this  kind,  the  estate  could  ne- 
ver have  been  in  abeyance;  for  that  cannot  happen  unless 
there  be  no  heir  known.  Is  there  any  resemblance  between 
this  case,  and  either  of  those  stated  by  Blackstone  ? 
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Williams^   on  the  same  side,  quoted  the   49th   section    <JGTo*i;i* 
of  the  Chancery  law,(a)  to  shew  what  the  legislature  con-     \^**-v-n^ 
sidered  a  final  decree.      If  the  decree  of  March^  1797,  was  Tt.iiHi»L.iit*u 
Jinal^   the  Clerk  ought  to  have    recorded   all   the  papers*      faiiiptiMs, 
Yet  the  cause  remained  on  the  docketi      There  might  be  ^^^  HcHed  mt 
twenty  records  of  the  same  case,  if  dismission  as  to  part  "IJ,i'^tilu!^^^*' 
•hould  be  considered  as  final.     In  Grymes  v.  Pendkton^  ^^  ^^5^'  ^^^^' 
there  was  such  a   decree  as  this,    though  not  inserted  in 
the  report  of  the  case  :  yet  it  was  decided  to  be  inter loiu- 
tory  only.     But  if  this  point  be  against  me,  the  decree  was 
nevertheless  correct.     It  is  not  at  all  important  that  Coarts 
of  Equity  have,  by  analogy,  adoptt  d  the  rules  of  limiutlon 
at  law  ;  for,  if  so,  the  analogy  fcust  hold  throughout*     Ihe 
act  of  limitations  must  be /7/efa<f(?^/  which  is   not  the    case 
here.     So   in    Hite*s  Heirs  v.   IViiSon  znd  Dunlapy{b^  i\\x%  {h)  i  M.  U  J^t 
Court  decided  that  a  release  of  errors  must  be  pleaded,  ^^^^' 

As  to  the  right  of  inheritance  being  said  to  be  in  ab^yance^ 
the  question  is  raised  on  the  7ih  section  of  the   act  of  de- 
scents, (c)  But  the  case  of  Broxvn  v.  Turbervilie,(d)  scttted  ^r)    t     /?n?, 
that  question  as  to  an  adult:  and,  from  the  opinions  o(  the  ' JC^^i''  c^if. 
Judges  there  pronounced,  it  appears  that  the   5th  and  Gih  ■^^*" 
sections  ought  to  be  construed  as  disposing  of  the  esiaic  In 
the  case  of  an  infant y  so  that,  where  the  mother  is  excluded 
from  inheriting,  it  shall  go  to  the  brothers  and  sisters^  or 
their  descendants,  of  such  infant,  on  the  part  of  the  father  ; 
or,  if  there  be  none,  then  to  the  brothers  and  sisters  of  the 
father y  or  their  descendants.     But  I  do  not  consider  thii 

^jyiote.  It  appears  from  the  record  in  the  case  of  Gri/mea  andtthtrs  y 
Pendleton  and  Lyons,  Administrators  of  John  Robinson,  deceased,  \XxaI  iJlc 
Chancellor's  decree,  (pi-onounccd  the  26th  of  September,  1793,)  aftt:i'  usutT- 
taining  the  sum  to  which  the  pluiutiflTs  were  entitled,  subjecting  the  utkud- 
ministered />tfr«ona/ estates  of  Philip  Grymes  and  Presley  TTionitan  to  ^a-^ 
tisfy  the'  same,  and  du*ecung  an  account  of  the  said  personal  estates  w  L^ 
taken  by  a  Commissioner,  '*  dismissed  so  much  of  the  bill  of  the  plairiUlf^  ii:^ 
sought  to  subject  to  their  demand  tlie  real  estates  of  the  defendants  flui  Jvud 
from  their  ancestors  and  testators."  From  this  decree  the  defendants  (arajed 
an  appeal,  which  was  granted  by  the  Court  of  Chancery,  but  dismis^c^I  hj 
jthe  Court  of  Appeals  at  October  term,  1797,  and  the  cause  remaudcd  fov 
larther  proceedings. 
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^^^TsT)^^*  question  important  in  this  case;  there  being  no  proof  in 

\^->r%,^  the  record  that  there  are  any  maternal  kindred.     By  the 

Tc:n;»kman  14th  scction,  then,  if  there  be  no  kindred  on  one  side,  the 

vStet  toe.  wh(;le  must  go  to  the  other* 

Cally  on  the  .^arne  side^  to  shew  that  the  appellant  could 
not  avail  himself  of  the  act  of  limitations,  since  it  had  not 
been  pleaded^  cited  Coop.  Eq.  304.  and  2  Vez.  sen.  109. 
Gregor  v.  Moleaworth.  In  1  Bro.  Pari.  Cas,  96.  Sherring-^ 
ton  w  Smit/i^  a  demurrer  was  allowed  on  the  ground  of 
kngth  of  time:  but  it  appears,  from  the  report  of  the  case, 
that  th.  equitable  bar  ww^  set  up  in  the  demurrer;  -and,  ac- 
(«)  I  CuU,  cording  to  Pri,or  v.  AdamSfi)  the  form  is  unimportant, 
3yi.  wheiher  by  plea  or  demurrer;  provided  the  fact  be  stated^ 

and  relied  upon  as  a  bar.  But,  here,  it  was  neither  pleaded 
nor  relied  upon.  Mr.  ^Fw-vt/icrw'*  argument,  that  adults  may 
be  barrt^d  while  infants  are  not,  is  not  applicable  to  this  case  ; 
the  decree  being  entire  and yo/w^,  though  the  respective /^r^- 
portions  of  the  plaintiffs  are  severaL  The  only  case  where 
(an  adult  and  infant  being  joined  in  a  judgment)  one  is 
bound,  and  the  other  not,  is  that  of  a^n^,  or  common  re- 
covery;  but  those  are  considered  as  conveyances;  and  the 
ad  ,lt  is  bound  by  his  conveyance*  A^wn^  judgment,  naught 
{b)  Stylf»,      ifi  part  is  naught  in  all.(b) 

4(X).  4or,.  ry^^  decree  here  is  joint  to  every  intent   and   purpose. 

A  reversal,  then,  as  to  the  infants^  must  enure  to  the  bene- 
fit of  the  adults.     But,  in  equity^  as  the  bar  by  the  act  of  li- 
mitations arises  only  from  analogy^  it  is  regulated  by  the 
sound  discretion  of  the  Court,  according  to  the  circumstan* 
(c^    WynttU  ces  of  each  case.(c)  For  example,  the  rule  atlawXh2Li^  where 
3  /^  Wms  s.  ^^6  ^ct  begins  to  run,  it  does  not  stop,  though  descents  to 
'jRanks  \  Ve*.  '^"^*  or  femes  covert  intervene,  is  not  permitted  to  ope- 
7^'^uj^e^^  rate,  in  equity,  to  their  injury,  though  it  may  to  their  be* 
}'!!' F'^f- nefit.     But 

413.  Bond  V.       ' 

UBpfdns.  2.  The  decree  of  March,  1797,  was  not  final;  for  a  final 

decree  is  that  only  which  puts  an  end  to  the  cause,  and  puts 
it  off  the  docket.    The  reasoning  of  the  Court  in  Metcalps 
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case,(a)  shews  what  is  a  fin?!  judgment  at  common  law ;  and  October, 
may,  by  analogy,  be  applied  to  the  question  concerning  s^r-s^^s^ 
what  constitutes   a  final  decree.     It   is  there  said,  that  "  a  T«"ii»u  man 

V. 

writ  of  error  shall  rehear  all  which  be  parties  to  the  original      Steptoe. 
writ ;"  which  shews  that  a  writ  of  error  brings  up  the  whole  .. 
case,  though  there  may  have   been  judgments  as  to  part 
from  time  to  time.     The  same  doctrine  is  recognised    in 
Courts  of  Equity.     In  Ormston  v.  Hamtlton^{b)  a  decree,  in  {b)  8   Bi-o. 
Scotland^  for  part,  was  considered  there  as  a  final  decree, 
but   reversed   in   the    House   of  Lords   on    that  ground. 
What  is  the  difference  between  a  decreeyir  part  in  favour  of 
the  plaintiffs  (which  is  ever  considered  notfinal^)  and  a  de- 
cree dismissing  his  bill  as  to  part  ?   Surely  if  in   one   case 
it  be  not  final,  neither  is  it  so  in  the  other.     In   Grymes  v. 
Pendleton  (before  cited)  there  was  a  decree  as  lo  part :  yet 
the  whole  decree  was  decided  to  be  notfinal^  and  the  whole 
cause  was  sent  back  for  farther  proceedings ;   on  the  ground 
that  the  appeal  was  premature.     If  the  Court  considered 
any  part  of  that  decree  final,  why  did  they  not  affirm  that 
part? 

The  decree  then  not  being  final,  a  bill  of  review  was  un- 
necessary and  improper.  In  Triplett  v.  Dunlop^  (MS.) 
this  Court  have  decided  that  there  cannot  be  a  bill  of  re- 
view to  an  interlocutory  decree.*  In  England^  there  may 
be  a  rehearing  at  any  time  before  enrolment ;  and  there  the 
practice  is  to  obtain  it  by  petition.  Until  the  cause  is  ma- 
tured, so  as  that  the  Clerk  should  record  the  papers^  the  rule 
here  is  the  same  as  in  England  before  enrolment :  but  the 
practice  is  by  motion. 

3.  On  the  merits  of  the  last  decree.  The  difficulties 
suggested  have  arisen  from  the  fallacy  of  considering  ^he 
5th  and  6th  sections  of  the  act  of  descents  as  disposing  or 
donative  clauses,  when,  in  fact,  they  are  only  exxtpting 
clauses ;  excepting^  in  a  certain  event,  a  certain  description 

•  JV«/e.    See  also  EUzey  ▼.  Xane'*  Executrix,  SLH.U  M.  589. 
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October,   of  persons.      Every  Other  person  is  left  to  take  precisely 
v^p>o^/    as  if  those  exceptions  did   not  exist.     The  7th  section  is 
Tempfcroaa   predicated  upon  the  non-existence  of  the   mother^  bt  other Sj 
Steptoe.      &c. ;  but  the  effect  is  the  same  as  if  there  were  no  mother; 
""""^'"'^  there  being  none  capable  of  taking.     The   act  of  1785  de- 
stroyed the  common  law  rule  of  resorting  to  the  blood  of  the 
first  purchaser:  that  of  1790,  c.   13.   restored   it   svb  modo. 
The  question  then  is,  alwa>  s,  whether  there  be  a  person  of 
that  blood  which  is  heritable. 

Let  us  suppose  that  a  citizen  dies  leaving  an  alien  bro- 
ther. The  words  of  the  section  are,  "if  there  be  no  mo- 
ther, nor  brother ^^  &c. ;  but,  in  fact,  there  w  a  brother^  though 
not  entitled  lo  inherit.  What  then  is  to  become  of  the 
estate  ?  The  answer  should  be,  "  the  case  is  precisely  the 
same  as  if  there  were  no  brother^'^  The  case  of  a  half 
brother  before  the  act  of  1785  was  similar  to  this.  Mon- 
strous consequences  would  follow  from  a  contrary  doctrine  : 
a  multitude  of  cases  woidd  exist  in  which  there  would  be  no 
canon  of  descents. 

The  right  of  inheritance  can  never  be  in  abeyance  in  a 
case  like  this.  I  he  rule  is  universal  that  there  must  be  a 
tenant  to  ihtprcecipe:  otherwise,  there  can  be  no  abeyance. 
While  the  freehold  is  in  abeyance^  some  person  must  hold. 
But  here  no  person  can  hold,  but  as  heir  under  the  act  of 
Assembly  :  and,  if  there  be  no  heir,  it  must  go  to  the  Com- 
monwealth. 

But  the  doctrines  laid  down  by  the  Judges  in  their  se- 
veral opinions  pronounced  in  the  case  of  Brovm  v.  7  wr- 
berville^  2  Cc///,  390.  are  amply  sufficient  to  remove  all  these 
difficulties;  cither  by  considering  the  act  of  1785  as  still  in 
rieminj^'r^'  force,  where  not  repealed  by  the  act  of   1792;(a)  or  by 
397—4^).^'*^'  construing  the  last- mentioned  act  according  to  its  evident 
cim>i^^"«^^  ®P'"^  ^"'^   meaning  ;(^)  or  by  taking  the  whole  of  that  act, 
opinion,  iO.     and  all  other  acts  made  on  the  same  subject,  into  one  view, 

A(i\    40^.  J        '  ' 

(c)SceJu<i?:c  and  moulding  them  so  as  to  effectuate  the  intention  of  the 
ionr'iA.  /i!u3.,  legislature. (c)  And  this  decree  is  right,  if  either  of  those 
Ptfnrf/"fon>.    modes  of  construction  be  adopted. 

lb.  404—408.  4 
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Wirt^  in  reply.    1.  The  decree  of  March,  1797,  was  final  ^^^^^^^^' 
as  to  the  personal  estate ;  being  a   decree  which  absolutely    \^^>r>^^ 
decided  the  right,  an. I  left  nothing  farther  to  be  done.(r/)  Templeman 
There  was  no  condition  to  shew  cause  against  it ;  no  fact  left      Steptoe. 
open  for  a  Jury  to  try ;  and  no  reference  to  a  Commission^     >^o  p^wier'M 
er.     On   the  contrary  the  bill  was  dismissed  on  a  hearing,  Exc  Pr.  195. 
and  the  cause,  as  to  this  suhjer.t,  out  of  Court,     We  admit 
it  is  still  in  Court  as  to  the  real  estate;  and,  so  far^  the  de- 
cree is  merely  interlocutor}'.     But  there  is  no  weight  in 
that  circumstance,  unless  our  adversaries  establish  the  pro- 
position that  a  decree  cannot  be  final  as  to  any  party  or  any 
branch  of  a  subject,  as  long  as  there  shall  be  a  party  or 
any  remnant  of  a  subject  in  Court. 

The  constant  practice  of  thi^  country  disproves  the  pro- 
position. Whenever  a  cause  comes  on,  regularly  matured 
for  a  final  hearing,  our  Courts  dismiss  any  defendant  who, 
they  may  be  convinced,  ought  not  to  be  before  the  Court, 
or  any  suhject  of  the  controversy  which  they  are  satisfied 
ought  not  to  be  detained  and  suspended  in  Court.  The  in- 
convenience and  absurdity  of  a  contrary  practice  is  evident ; 
since  it  would  occasion,  1.  The  detention  of  a  multitude  of 
parties  for  the  default  of  one;  in  which  they  are  in  no  wise 
implicated,  and  for  which,  from  the  nature  of  the  case,  they 
cannot  be  responsible  ;  and,  2.  The  unnecessary  detention  of 
a  distinct  estate  in  Court,  which,  the  Court  shall  be  satisfied, 
can  in  no  event  be  changed  by  a  suit. 

Let  us  suppose  the  case  of  a  suit  brought  against  several 
persons  as  distributees  of  an  estate,  and  claiming,  of  each  of 
them,  specific  negroes  by  name.  The  suit  comes  on  for 
final  hearing ;  and  the  Court  are  satisfied  that  one  of  the  * 
persons  charged  as  a  distributee  is  in  fact  not  one^  and  in  no 
wise  liable  to  the  claim ;  but  that  the  other  defendants  are 
liable,  and  that  multifarious  accounts  are  to  be  settled, 
which  threaten  a  long,  troublesome,  and  vexatious  contest*. 
Must  the  innocent  defendant  be  kept  in  Court  f  or  may  the 
Court  dismiss  the  bill  as  to  him  I  They  may :  they  do :  and, 
as  to  him,  such  dismission  is  final :  and,  if  so,  it  follows  that 
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October,  a  decree  in  part  may  be  final,  and  yet  another  part  of  the 


cause  remain  in  Court. 
Templeman  Again  suppose,  in  the  case  put,  the  Court  should  be  of 
Steptoe.  opinion  that,  as  to  certain  slaves  charged  by  the  bill  to  have 
been  received  by  one  of  the  defendants  as  a  distributee,  they 
were  acquired  by  purchase  from  a  different  quarter,  and  ne- 
ver had  any  connection  with  the  estate  ?  Must  those  slaves 
be  kept  in  Court  for  twenty  years,  and  their  owner's  hands 
tied,  till  the  other  branches  of  the  cause  are  decided  ?  Rea- 
son, right,  and  practice  are  otherwise.  The  bill  may  be  dis- 
missed as  to  them ;  and,  from  that  day,  they  are  out  of 
Court,  and  their  owner's  hands  untied. 

Suppose,  again,  a  debt  attempted  to  be  charged  in  Chan- 
cery upon  the  heirs  and  executors  of  a  man ;  being  different 
persons;  and  the  Court  should  be  of  opinion  that  the  heirs 
were  not  liable,  (from  the  nature  of  the  debt,  or  because 
they  had  received  no  portion  of  the  estate,)  but  the  execu-' 
tors  were:  must  the  heirs  be  still  kept  in  Court?  Or,  if  it 
should  appear  that  the  personal  estate  was  fairly  exhausted, 
or  demanded  for  payment  of  simple  contract  debts,  but  that 
the  land  was  liable  to  the  claim ;  might  they  not  discharge 
the  executors^  and  detain  the  heirs  ? 

So,  here,  the  plaintiffs  demsind  the  real  and  personal  estate : 
the  cause  is  matured  for  a  hearing,  and  comes  on  for  that 
purpose  fully  before  the  Court :  and  the  Judge  is  of  opinion 
that  the  plaintiffs  have  no  right  to  the  personal  estate ;  and, 
as  to  that  subject,  dismisses  the  bill.     The  decree  is  final. 

If,  in  March^  1797,  when  the  decree  was  pronounced, 
Elizabeth  Steptoe  had  held  only  the  personal  estate^  as  cwt- 
ministratrtx  to  her  son  ;  and  other  persons  calling  them- 
selves heirs  had  held  the  real  estate  i  and  the  Chancellor  had 
given  this  opinion,  dismissing  the  cause  as  to  her  and  the 
subject  in  her  hands;  would  she  not  have  been  out  of  Court? 
Would  the  pendency  of  a  different  and  distinct  claim  against 
others  have  operated  to  keep  her  in  Court,  after  she  had 
been  dismissed?  Might  she  not,  in  such  case,  consider  her- 
self as  discharged, and  act  accordingly;  selling  and  adminis- 
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lering  the  estate?    Would  a  purchaser  under  her,  after  such   ^*^78io*"' 
dismission,  be  deemed  a  lite  pendente  purchaser,  and  forced    >*^^>^^^/ 
to  refund  the  property?  Could  the  Court  proceed  to  decree  Tempiemaa 
any  thing  against  the  party  so  dismissed,  without  the  notice     Steptoe. 
of  new  process  ?  Those  who  hold  the  affirmative  of  these  pro- 
positions,  must  find  a  new  dictionary  of  the  English  lan- 
guage, and  shew,  by  it,  that  an  absolute  decision  of  a  right 
means  the  expression  of  a  doubt y  and  to  dismiss  a  party  out 
of  Court  means  to  keep  him  in  it. 

If,  then,  the  decree  would  be  final,  where  the  heirs  and  ad- 
ministratrix are  different  persons,  does  it  make  any  odds  that 
the  two  rights  concur  in  the  same  person  ?  The  subjects  are 
in  their  nature  distinct,  real  and  personal^  capable  of  being 
tho  subject  of  distinct  suits,  and  held  by  different  persons. 
The  characters  in  which  they  are  held  are  distinct;  as  heir 
and  administratrix;  their  functions  distinct;  their  responsi- 
bilities distinct*  And  the  maxim  is,  that,  when  two  distinct 
rights  concur  in  the  same  person,  they  are  regarded  by  the 
law  in  the  same  light  as  if  they  were  in  different  persons* 
The  opinion  of  the  Judge  treats  the  subjects  and  characters 
as  disunct;  the  expression  of  opinion  as  to  the  right  is  just 
as  absolute,  and  the  terms  of  dismission  as  strong,  as  if  the 
persons  were  different;  and  those  expressions  and  terms  of 
dismission  must  mean  the  same  thing  as  if  the,persons  were 
different.  The  effect  of  the  decree  of  dismission  is  the  same 
as  to  the  rights  of  the  administratrix  and  of  purchasers. 

But  the  decisions  of  this  Court  are  relied  upon  as  esta- 
blishing the  doctrine  that  a  decree  is  not  final,  until  all  the 
parts  of  a  cause  are  disposed  of,  and  all  the  parties  out  of 
Court. 

The  cases  of  M'Call  v.  Peachy ^(a)  Fairfax  v.  Muse^Qi)  (a)\Call^  55. 
and  the  President  and  Professors  of  William  and  Mary  College  W'^^  ^' 
V.  Hodgson^ic)  were  all  cases  where  the  subjects  in  contro-  (c)  ma. 
versy  and  the  decrees  were  of  a  totally  diflFerent  character 
from  that  now  in  question.    In  each  of  those  cases,  the  sub* 
ject  was  one;  not  only  incapable  of  being  held  by  different 
persons,  but  incapable  of  division;  much  more  of  distiacl; 

T#l.  T;  t  V. 
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OcTOBBKy   suits.  The  decrees  were  DOt»  as  here,  decrees  of  dumission^ 
\^-vr>^    but  of  satisfaction  of  deiMs  in  part*     We  defy  the  counsel 

Tempieman    on  the  Other  Side  to  produce  a  case  where,  in  a  suit  claim- 

Steptoe.     ing  two  subjects  in  their  nature  distinct,  a  decree,  absolutely 

'  deciding  the  right  as  to  <Mie  of  diem  against  the  plaintiff»  and 

dismissing  the  bill  as  to  that,  has  been  held  interiocutory 

quoad  hoc* 

(a)  I  CaU,  54.  The  appeal  in  the  case  of  Grymes  v*  PendktofiSfiy  (as  will 
be  seen  by  reference  to  the  original  record,)  did  not  present 
the  question  whether  that  part  of  the  decree  which  dbmissed 
the  bill  as  to  one  of  its  objects  was  or  was  not  final*  The 
defendants  (who  were  the  appellants)  could  not  comf^tn  of 
that  part  of  the  decree  which  made  in  their  fawur;  as  haa 
been  frequendy  settled  in  this  Court.  The  other  part,  there- 
fore, which  was  against  them^  could  alone  be  dj'awn  in  ques- 
tion upon  their  appeal;  and  that  part  was  dc^arly  interlocu- 
tory. If  the  plaintiffs  had  appealed  from  the  decree  dis* 
missing  the  bill  as  to  the  land,  they  might  have  raised  the 
question  whether  this  branch  of  the  decree  was  or  was  not 
final:  and  if»  on  their  appeal^  it  had  been  adjudged  interlocu- 
tory, there  might  have  been  some  colour  for  the  argument 
on  the  other  side. 

Mr.  Coi/,  aware  of  this  obvious  answer  to  the  argument 
drawn  from  that  case,  has  asked,  **if  the  Court  considered 
any  part  of  that  decree  final,  why  did  they  not  affirm  tha$ 
part  ?*'  Because  there  was  no  party  before  them  authorized 
to  ask  it.  The  appellants  had  no  right  to  ask  an  affirmance  ; 
nor  had  the  appellees,  who  represented  the  personal  estates 
of  Grymes  and  ThorntoUySiny  interest  in,  or  right  to,  the  real 
estates.  The  question  then  was  not  raised.  By  the  mere 
appeal  of  the  defendantSy  they  were  not  called  on  to  consider 
any  part  of  the  decree  in  their  favour.  Why  then  should 
the  Court  have  ajffirme  d  it 

C£)  t  JRev,  The  49tb  seaion  of  the  Chancery  law,(A)  fumidies  no 
argument  to  shew  that  this  was  not  a  final  decree.  The 
object  of  that  section  is  only,.  ^  for  the  more  entire  and  bet- 
ter preservation  of  the  records  of  the  Court,"  to  impose  a 
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certaun  doty  oa  the  Clerk  when  a  cause  xsJinMf  deterwuned  OeroBStt, 
in  all  Us  parts.     But.it  does  not  declare  wAa^  m  a^na/DK-  \^^/^^ 
cbee;  for  no  such  phrase  occurs  in  the  section.  Indeed  the  ^^^Pj®*"*"" 
^^Jinal  determination^  there  intended,  b  always  understood      ^^P^^- 
as  not  td^ing  place  till  after  the  decision  of  this  Court  upon 
the  appeal  from  the  final  decrte ;  for  not  until  then  does  the 
Clerk  of  the  Court  of  Chancery  record  the  papers.     The 
Clerk's  recording  the  papers  gives  no  new  authority  to  the 
decree:  the  pleadings  thus  made  out  are  never  signed  by  the 
yudge.  The  decree  is  perfect  before ;  this  book  being  merely 
for  safe  keeping.     Nor  is  the  enrolmt^nt,  in  England^  an 
act  which  at  aU  changes  the  nature  of  the  decree,  as  to  its 
being  final  or  interlocutory :  for,  if  it  did,  as  the  biU  of  re- 
view lies  only  after  the  final  decree,  the  time  which  runs 
against  it   would  run  from  the  enrolment;  whereas  it  b 
cotmted  from  the  time  of  pronouncing  the  decree.(aj  Iti*  {aycoop.  Eq. 
deed  enrolment  ^is  now  much  di8used."(^)     So  that  the  {^b)ibid.7:i 
final  nature  of  the  decree,  in  England^  is  decided  by  its 
terms,  its  intrinsic  character,  and  not  zny  formality  usied  in 
relation  to  it.     And  in  this  country  the  rule  is  the  same: 
or  if  any  act,  equivalent  to  the  enrolment  in  England^  were 
requisite  to  complete  the  final  character  of  a  decree,  it  b 
found  in  this,  that  the  record  of  each  day^s  proceedings  b 
regularly  drawn  up  by  the  Clerk  and  signed  by  the  Judge. 
In  Metcaips  case(c)  there  was  a  judgment  quod  computet;  (c)  it  C^.^. 
which  clearly  was  not  final;  and  no  writ  of  error  lay  till  af« 
ter  judgment  on  the  account ;  as  was  evident  from  the  very 
form  of  the  writ  :(i/)  but  that  case  has  no  resemblance  to  this.  {d)md,  38.b. 
Ormston  v.  Hamihon^e)  is  a  short  note  in  the  index,  in  these  M  s  Bro. 
words:  ^  Decree,  in  Scotland,^  uken  for  part  of  a  demand,  sei. 
with  reservation  of  the  other  part  not  determined.  Decreed 
there  diat  it  was  lis  finita;  but  reversed.'^     The  case  itself 
is  not  reported  in  the  book  :  but  this  little  shews  clearly  that 
it  has  nothing  to  do  with  this  argument.  It  wzb  determined 
in  Sesthmd^  not  that  such  a  decree  was  final  pro  tanto;  but 
that  it  finbhed  the  whole  controversy;  and  the  lords  very 
rightly  determined  that  it  did  not.     So  that  the  poBition  re* 
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^^Is'io*'*'   mains  untouched,  that  this  decree,  deciding  against  the  right 
v*^."^^    of  the  plaintiffs  to  the  personal  property,  and  dismissing  the 
Tcmpiemaii  j^jy  ^  ^^  ^^^  subject,  was  SO  far  final.  If  so,  the  controversy 
^^^P^^^-      is  at  an  end  as  to  Templeman^  the  only  defendant  now  be- 
fore the  Court,  who,  as  executor  of  Elizabeth  Steptoe^  is  in- 
terested in  maintaining  no  other  part  of  the  decree  of  1797: 
for  he  is  protected  by  a  final  decree,  unreversed,  and  unap- 
pealed  from,  and  which,  in  fact,  no  proceeding  has  ever  been 
instituted  to  affect.     Mr.  Wtckham^  willing  to  place  this  case 
on  the  most  liberal  ground  for  the  plaintiffs,  considered 
their  last  bill  as  a  bill  of  revieiv.     They  disclaim  it,  and 
call  it  a  bill  of  revivor  f  and  rightfully,  I  incline  to  think:  and, 
if  a  bill  of  revivor^  it  cannot  reach  this  part  of  the  decree; 
but  only  those  proceedings  which  ivere  alive  but  abated  by 
the  deaths  of  the  defendants.     The  plea  and  replication  do 
not  consider  this  as  a  bill  of  review*     I'he  parties  join  issue 
upon  the  point  whether  the  decree  of  1797  was  final  as  to 
the  personal  estate;  and  the  Chancellor  on  this  issue  over- 
rules the  plea;  thereby  deciding  that  it  was  not  final  but 
interlocutor}'.     This  we  say  is  an  error;  and,  if  so,  the  case 
is  with  us. 

2.  But  if  the  bill  against  Templeman  is  to  be  considered 
as  a  bill  of  review^  it  is  too  late,  according  to  the  authori- 
Ce)  3  F,        ties   heretofore  cited;    to  which  add  Cook  v.  Arnh(nru{a) 
Wmt.^T.       g^^  J  J  jg  g^i^  ^Yi2X  we  ought  to  \i2LVt  pleaded  the  limitation; 
{b)^H'UM.  and  the  authority  of  Mite's  Heirs  v.  Wilson  and  Dunlap(b) 
is  relied  upon.     But  that  case  goes  no  farther  than  to  settle 
the  doctrine  that  every  thing,  out  of  the  record,  that  is, 
ever}'  defence  which  is  matter  in  pais^  must  be  pkaded. 
But  here  the  objection  did  appear  by  the  record :  the  inter- 
vening time  was  shewn  on  the  face  of  the  last  bill  and  its 
exhibits.     Coop^  Eq.  p.  304.  is  admitted  to  say   expressly 
that  this  matter  must  be  pleaded ;  and  this  on  the  authority 
of  2  Vezey^  109.     The  same  author  had  before  asserted 
this  doctrine,  (p.  216.)  on  the  same  authority ;   expressly 
laying  \t  down  that  it  will  not  do  by  demurrer.     Yet  in  the 

(e)  Shernng.  note  he  refers  to  1  Bro.  ParU  Cos.  95.(c)  as  contra. 
tm  V.  Smith,  ^  ' 
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The  case  of  Edwards  v.   Carrol^  in  1760,(<i)  a  still  Octobbk, 
stronger  and  later  case,  and  on  higher  authority  than  that   y^^^^rs^ 
of  Vezey^  setdes  the  principle  that  the  Court  will  notice  it  Tempiemui 
€X  Qjffido:  for  there  was  a  general  demurrer:  and  this  upon     steptoe. 
very  good  reason;  for  the  party  who  files  a  bill  of  review  "~ 
must  take  it  out  of  all  exceptions  appearing  by  the  record.  Pari   Ca#. 
The  defendant  needs  no  plea  to  introduce  his  objections: 
the  record  operates  as  a  plea. 

It  is  said  too  that  the  infancy  of  some  of  the  plaintiffs 
shall  save  the  rest;  because  the  decree  of  dismission,  being 
joints  if  void  as  to  any,  is  void  as   to  all ;   and  Styles^  p. 
400.  is  quoted.     But  it  is  not  proper  to  deduce   conclu- 
sions from  the  common  law  forms  of  entry,  as  governing 
cases  in  equity.     The  case  in  Styks^  is  one  of  a  fointjudg- 
ment  at  common  law:  and  cases  are  reported  which  shake 
this  rule  as  applicable  to  all  cases  of  joint  judgments  in 
which  a^  infont  is  a  party.f^)    But  the  decree  now  in  ques*  {b)  1  Saik. 
tion  is  not  joint  but  several  in  every  thing.     Was  it  not  Bovietf   and 
competent  for  the  adults  to  proceed  to  review  it,  whether  sl"c!^^'  ***' 
the  infonts  would  join,  or  not,  as  plaintiffii  ?     There  is 
nothing,  therefore,  in  the  infancy  of  some  of  the  parties  to 
take  the  adults  out  of  the  operation  of  time ;   and  as  to 
ihem^  at  leasts  the  decree  of  \797  cannot  be  set  aside. 

3«  The  plaintiflfs  have  not  made  a  case  which  justifies 
the  decree  of  November^  1805.  Under  the  act  of  1785,  the 
mother  would  have  taken  the  whole  estate  in  this  case. 
How  far  does  the  5th  section  of  the  act  of  1792  repeal 
that  provision  ?  Mr.  Call  says  totally:  it  destroys  her  he- 
ritable Uood  altogether;  it  annihilates  her  existence. 

Be  it,  then,  that  the  mother  is  excluded  from  the  inhe- 
ritance. Who  takes  next?  Do  the  paternal  uncles  and 
aunts?  Certainly  not  under  the  act  of  1785:  because,  by 
that  act,  where  there  were  neither  children,  father,  mother, 
brothers  or  sisters,  or  their  descendants,  the  paternal  un- 
cles and  aunts  did  not  come  in ;  but  the  estate  was  divided 
into  two  moieties^  one  of  which  was  to  go  to  the  paternal^ 
the  0/Arr  to  the  iTia^^rno/ line.     If,  then,  the  act  of  1785 
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^^Ts^io'*'   voald  not  give  the  whok  estate  to  diese  plaintifls,  does  the 

v^  '^   5th  section  itself,  of  the  act  of  1793,  give  it  to  them  I    No : 

Tcmpieman   ^^^  ^^  Cotf  says,  and  says  trdy,  that  secttm  U  not  dojm" 

^^*'P^^'      tive^  but  oriy  eoxepu  a  particular  case  out  of  Ae  canon  of 

1785.     On  what  then  do  they  ftmnd  their  tide? 

It  is  clear  that  Mn  CJaU  thought  that,  on  his  removing  ikm 
mother^  these  plaindflb  would  stuid  next  under  the  general 
law.  In  pursuit  of  this  idea,  he  advanced  the  position 
that,  if  the  person  who  stands  next  to  the  propositus  have 
no  heritable  blood,  the  estate  passes  on  to  the  neict,  as  if 
such  intermediate  person  had  no  existence.  This  is  not 
believed  to  be  true :  certainly  not  universally :  for,  at  com- 
mon law,  where  the  blood  of  the  eUest  son  was  attcmted^ 
the  n€xty  though  free  from  attainder,  could  not  take.  So, 
in  the  case  of  the  eldest  being  an  aken^  the  neoct  son  a  cili « 
zem  it  isaiftoo^point  whether  the  latter  could  take:  our 
law  of  descents  considered  it  so,  and  therefore  provided 
(a)  1  Eev,  for  it.(a)  So  the  statute  of  t  Jac.  I.  c.  4.  s.  6.  having 
c  93!  ^is.  pretermitted  popish  recusants,  but  not  prescribing  who 
should  take  die  inheritance,  another  statute  was  necessa* 

Bi.Jpp,p,33.  But,  admitting  the  principle  correct,  and  that  the  mo- 
ther is  to  be  considered  dead,  the  5th  section  merely  ex* 
eludes  from  the  inheritance  the  mother j  and  **any  issue 
which  she  may  have  by  any  person  other  than  the  ^Either  of 
such  infant;"  but  leaves  the  ascending'  and  collateral  rela^ 
ttons  of  the  mother  where  they  stood  under  the  act  of  1795.^ 
What  decree  then  is  right?    and  where  shall  the  rule  be 

(c)  9  CaU^     found f     Bronm  v.  Turberville(a)  was  on   a  different  case; 

^'^  the  only  question  there  being,  whether  the  words  ]nterp(^- 

ted  in  the  7th  section  covered  the  case  of  an  adult :  and, 
except  an  obiter  dictum  of  Judge  Pendleton,  there  is  no- 
thing  in  that  case  touching  this. 

Upon  the  whole,  then,  the  plaintiffs  have  not  made  a 
case  to  justify  the  decree;  which,  therefore,  should  be  re* 
versed* 
1 
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WicUmm  requested  leave  to  make  a  few  additional  ob*  *^®7g*J5"» 
servatioBs^     If  the  pbiotife  had  brought  aeparate  suUg  for    s^-v^^ 
the  real  and  personal  estates,  the  decree  as  to  the  personal  Tempfcmaa 
would  have  been  finaL     If  their  coupling  both  in  one  tiM     Steptne. 
makes  it  otherwise,  it  follows  that  the  plaintifF  has  it  in  his  •*"— """^ 
power  to  oiut  the  Court  of  Appeals  of  jurisdiction,  at  his 
own  discretion,  by  the  mannei  of  bringing  the  suit:  a  con- 
clusion too  monstrous  to  be  tolerated* 

As  to  the  inheritance,  the  cmt  of  Diiliard  v.  Tomlirwm^d)  [j)  •^"'^  ^ 
^lews  that  the  words  of  the  act,  when  plain,  are  binding, 
and  construction  is  not  admissible  against  them.  There- 
fore, hercj  as  the  words  onty  exclude  the  mother,  and  do 
not  say  to  whom  the  estate  is  to  go,  the  Court  cannot  sup* 
ply  a  disposal  of  the  estate.  As  to  the  personal  property, 
(the  law  not  firoviding^)  the  mother,  as  administratrix,  is 
in  possession^  and  the  plaintiffs  have  no  claim  upon  her;  like 
the  case  of  a  husband  administering  on  his  wife's  estate, 

who  is  not  to  be  called  upon  for  distribution/^)  (^)  i  Re^ 

^  ^  '  Cwfe,  p.  tSi. 

Wednesday,  October  24*  The  Judges  pronounced  ^ir 
opinions. 

Judge  Tucker*  This  is  a  case  arising  upon  the  con* 
structioD  of  our  law  of  descentt,  and  of  distribution  of  pei^ 
sonal  estate ;  where  an  infant  of  die  age  of  thirteen  years 
died  possessed  of  real  and  personal  estate  derived  from  his 
father ;  leaving  a  mother,  (and  other  relations  on  the  mo- 
ther's side,  as  it  would  seem,)  but  no  brother,  or  sister, 
whatever,  nor  any  descendant  from  them* 

A  prelimbary  question,  however,  arises  from  the  fol- 
lowing circumstances*  The  infant,  Edward  Steptoe,  died  in 
May,  1794*  His  mother  administered  upon  his  estate,  and 
entered  into  possession  of  the  whole,  both  real  and  person- 
aL  A  part  of  the  present  plaintiffs,  uncles  and  aunts  on  the 
part  of  the  father,  or  descendants  from  them,  brought  their 
bill  against  the  mother  for  a  division  of  the  estate,  claiming 
the  WHOLE*    In  her  answer  she  states,  that  she  had  been  ad- 
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OcTOBBK,   vised  she  had  a  right  to  her  son's  personal  estate;   nda, 
v^->^^^     if  so,  some  of  her  near  connections  may  be  benefited  by  it : 
Tempieraa*   which  seems  to  shew  she  had  near  relations  who  were  no  par- 
Steptoe.      ties  to  the  suit.    On  the  l7thot  March^  1797,  Mr.  Wythe^ 
"""""""^  then  Judge  of  the  High  Court  of  Chancery,  pronounced  his 
decree,  whereby  he  decided  that  the  complainants  had  no 
right  to  the  slaves,  or  personal  estate,  and  dismissed  the 
bill  as  to  the  part  thereof  which  claimed  the  same,  and  de- 
manded an  account  of  the  administration  thereof.     But,  be- 
ing of  opinion   that   the  complainants  were  entided  to  the 
lands,  he   directed   partition  thereof  to  be   made  among 
them  in  certain  proportions,  and  appointed  Commissioners 
to  state  an  account  thereof,  and  to  setde  and  adjust  an  ac- 
count of  the  profits,  since  the  death  of  the  infant  Edward 
Steptoe^  to  be  reported  to  the  Court.     But,  before  any  far- 
ther proceedings  were  had,  Elizabeth  Steptoe^  the  mother, 
died,  having  made  a  will,  and  appointed  the  appeU^nt,  Tent" 
pieman^  her  executor;  and  IVilUam  Steptoe^  another  defend- 
ant,  having  also  died,  the  suit  abated  as  to  both  those  ori^ 
ginal  parties* 

After  the  division  of  the  High  Court  of  Chancery  into 
Districts,  (the  act  for  which  passed  in  January^  1802,)  the 
present  complainants  filed  a  bill  (the  date  of  filing  whidi 
does  not  appear)  in  the  Williamsburg  Chancery  District 
Court ;  in  which  they  speak  of  the  former  decree  as  inter-^ 
locutory^  and  still  amendable  by  the  Court,  and  therefore 
pray  that  they  may  have  the  benefit  of  all  the  proceedings 
in  the  original  suit,  except  the  said  interlocutory  decree, 
'  which,  as  they  are  advised,  ought  to  be  set  aside^  pardy  for 
error  apparent  on  the  face  ofity  and  partly  because  the  exe- 
cution of  certain  parts  of  it  has  become  impossible ;  and 
pray  process  oi  subptena  to  revive  and' answer  against  the 
appellant  Templeman^  as  executor  of  Elizabeth  Steptoe.  One 
of  the  suggestions  in  this  bill,  which  states  diat  fViUnm 
Steptoe  died  in  Aprils  1803,  shews  Uiat  the  filing  of  the  bill 
was  alter  that  period,  so  that  more  than  six  years  elapsed 
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between  the  time  of  pronouncing  the  first  decree,  and  the   October, 
preferring  the  present  biU.  vj^ii^ 

To  this  bill  Templeman^  the  executor  of  the  mother,  af-  Tcmpiemaa 
ter  disclaiming  any  connection  with  the  real  estate,  pleads      stepioc, 

the  decree  of  March^  1797,  as  a^fw/ decree  in  bar  of  the  -— 

claim  to  the  slaves  and  ptfrsonal  estate,  and  account  of  their 
hires,  since  the  death  of  his  testatrix,  or  of  the  administr». 
tion  of  his  testatrix  on  the  personal  estate  of  her  husband, 
George  Steptoe^  deceased,  ficc ;  and  insists  on  the  length  of 
time,  and  acquiescence  of  the  plaintiffs  under  that  decree. 

The  replication  to  that  plea  denies  that  the  decree  of 
Mardiy  1 797,  mzsjinal^  in  any  respect,  but  says  nothing  of 
the  lapse  of  time  or  acquiescence  under  the  decree. 

In  Nawmber^  1805,  the  cause  was  heard  before  the  Chan- 
cellor of  the  Wiiliamsburg  District,  who  pronounced  a  de- 
cree overruling  the  defendant's  plea,  and  declaring  that, 
neither  the  mother,  though  alive  at  the  death  of  her  son, 
nor  any  relaiions  on  her  part^  were  entitled  to  any  share  or 
proportion  of  the  infantas  estate,  real  or  personal,  and  direct- 
ing that  the  -whole  should  be  distributed  among  the  com- 
plaidanu,  as  heirs  on  the  part  of  the  father,  in  the  several 
proportions  therein  mentioned,  together  with  an  account, 
&c«  in  order  to  z  final  decree. 

From  this  decree  the  defendant  Tempkman  prayed,  and 
•btained  an  appeal  to  this  Court,  by  virtue  of  the  act  of 
1797>  c.  S.  authorizing  the  High  Court  of  Chancery,  in  its 
discretion,  to  grant  appeah  from  interlocutory  decrees.  B&. 
fare  which  period  no  appeal  could  be  granted  until  a  finat 
iecree. 

The  counsel  for  the  appellees  contend,  that  the  original 
bill  having  been  dismisnedf  as  to  the  personal  estate,  by  the 
decree  of  March^  1797,  that  decree  vrzs  final  as  to  that  mat- 
ter; «ui  that  the  plaintiffs  were  barred  by  length  of  time 
from  filing  a  bill  of  review^ 

If  the  premises  be  correct,  I  think  the  conclusion  must  be 
90  too.     For  the  utmost  period  within  which  an  appeal  from 
Vo«.  i  z  z. 
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^CTOBEB,   a  Superior  Court  of  Chancery  to  this  Court  lies,  seems  to 
^^^>nsmf  be  three  years,  as  was  fully  discussed  in  the  cases  of  Tom^ 
Tcrapieman   UnsoTi  V.  DHliard^  and  Mackey  v.   BeU»(a)     By  andogy, 
Stepioe.     then,  I  should  suppose  that  a  bill  of  review  would  not  lie 
(a'-zHUM,  *^** ^**  period.     For  that  would  be  granting  more  power 
''*— **^'        to  the  Judge  of  the  same  Court  to  reverse  die  decrees  (pro- 
nounced  by  his  predecessor  perhaps)  than  the  law  vests  in 
this  Court.     Instead  of  resorting  to  the  period  assigned  to 
writs  of  error  at  common  law,  I  think  it  far  more  reasona* 
ble  that  the  period  which  the  law  has  assigned  to  appeals 
from  the  Couns  of  Chancery  be  adopted  as  that  which  bars 
a  bill  of  review.     In  England  the  statutory  law  is  silent  as 
to  appeals  from  the  High  Court  of  Chancery.      Tht  refore, 
the  analogy  to  writs  of  error  at  common  law  was  adopted. 
But  our  law  having  assigned  a  period  within  which  appeals  in 
Chancery  must  be  brought,  that  period  appears  to  me  the 
proper  standard  by  which  the  granting  of  bills  of  review 
should  be  governed.     It  is  unnecessary,  J  conceive,  to  con- 
sider how  fai"  the  saving  in  favour  of  infants  might  operate; 
the  analogy  must  be  observed  throughout;  and,  if  any  <tf  the 
parties  were  infants,  their  case  is  provided  for.  ^ 

But  the  counsel  for  the  appellants  insist  that  the  decree 
was  not  final,  but  merely  interlocutory,  and  thetefore  stiU 
in  the  breast  of  the  Court.  The  inconveniences  of  suck  a 
construction  were  most  ably  commented  upon,  and  tUuatra* 
ted  by  the  opposite  counsel.  They  are  such  as,  in  my 
opinion,  to  deserve  not  only  the  attention  of  the  Courts, 
but  of  the  Legislature.  That  a  decree  of  dUnusHon^  whick 
in  its  nature  seems  conclusively  to  determine  every  qoestioa 
of  right,  after  being  acquiesced  in  for  six  years^  should  be 
liable  to  be  set  aside  by  the  successor  of  the  Judge  who 
pronounced  it,  and  thereby  affect,  perhaps,  the  rights  of  b(h 
nafide  purchasers  for  a  valuable  consideration,  actually  piucly 
upon  the  principle  that  they  were  purchasers  ^ni^Smie  k$€% 
seems  so  far  repugnant  to  every  idea  that  I  have  of  justtie, 
or' equity,  that  I  cannot  well  imagine' a  caae  diat  would  call 
more  loudly  for  lepslative  aid  and  protection^  if  the  offnRkd 
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dignity  of  Courts  should  pronounce  against  the  claim  of  October, 
such  Ixma  fide  purchaser.     But  that  case  is  not  before  us,   \^->rs^ 
and  1  hope  never  will  be,  though  not  unlikely  to  happen  Tcmpiemao 
very  frequently,  it   the  practice  be  permitted  to   prevail ;     Steptoe. 
which  it  certainly  ought  not,  so  as  to  aflfect  others^  now  that 
the  law  allows  appeaft  from  interlocutory  decrees.     In  the 
present  case,  however,  as  the  law  stood  at  the  time  the  de» 
cree  was  pronounced,  no  appeal  lay ;  for,  however  cogent 
the  arguments  to  the  contrar\  appear  in  my  eyes^  I  am  con* 
aCrained  by  former  precedents  to  say  that  the  decree  of 
March^  1797 ^  was  not  ^  final  decree  between  the  parties,  all 
of  wbofid  were  still  retained  in  court,  although  the  bill,  as  to 
apart  of  the  sufcgect  claimed,  was  diamissed.(a)    The  sue-  fa)  Gnfmetr. 
ceeding  biU  is,  therefore,  to  be  taken  as  a  bill  of  revivor  and  Call^  54. 
Mtfiplement^  by  which  the  cause  was  brought  regularly  before 
the  Judge  who  pronounced  the  second  decree* 

By  that  decree,  as  I  have  already  noticed,  the  Chancellor 
decided  that,  neither  the  mother  of  the  infant,  nor  any  re* 
latioas  of  the  infant,  on  the  part  of  the  mother,  were  enti- 
tled to  any  portion  of  his  etttate,  real  or  personal. 

That  decision,  so  far  as  it  respects  the  mother  herself, 
or  any  of  her  descendants,  other  than  children  by  the 
father  of  the  infsmt,  or  their  descendants,  appears  to  me  to 
be  perfectly  correct.  But  I  differ  with  the  Chancellor  so 
Car  aa  respects  the  father  or  mother  of  the  mother,  or  any 
of  her  collateral  relations,  aU  of  whom,  in  the  events  which 
have  happened,  appear  to  me  (if  in  bejing  at  the  time  of  the 
infiant's  death)  to  be  entitled  to  a  portion  of  his  esute,  real 
and  personal. 

The  following  principles  appear  to  roe  not  to  require  any 
aiigomenC,  or  authority,  in  support  of  them. 

1.  That  the  laws  of  descent,  or  rules  of  succession  ab 
im$€stmia^  to  property  real  dl  personal  are  merely  creatures 
juris  poiitivi. 

Sw  That,  by  the  act  of  1785,  c  60*  all  former  rules  and 
canons  of  inheritance  and  succession  to  estates  real  and 
personal  within  tUa  Commonwealth,  whether  established  by 


j».  p. 
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^^i8i("*'  ^^^  common  tew  or  by  statute,  were  entirely  rescinded,  itex)» 
v^^v^^/  gated  and  annulled:  and  that  they  cannot  be  revived  in  any 
Tempieraan    manner,  but  by  some  express  legislative  provision  for  that 

Steptoe.       purpo8e*(a)  .  ' 

(a)  See  Mt9      ^*  Ihat,  if,  by  any  subsequent  act,  any   case  provided 
ef  1789,  o.  9.  for  by  the  act  of  1785  shall  now  happen  not  to  be  provided 
for,  the  Legislature  only  is  competent  to  provide  for  such 
I  See  t  r.  ^™i^*^d  ca8e.(*) 

^^  A.  That  the  case  of  an  infant  having  lands  by  descent  or 

purchase  from  his  father,  already  deceased,  dying  in  the 
lite-time  of  the  mother,  and  leaving  no  child,  nor  brothei% 
nor  sister,  nor  any  descendant  from  either  of  them,  was 
fully  provided  for  by  the  fourth  section  of  the  act  of  1785^ 
c.  60. 

5.  That  the  same  happens  now  not  to  be  provided  far, 
by  the  operation  of  the  act  of  1792,  c.  93.  s.  5.  The  law 
declaring  only  that,  in  such  case,  the  mother  shall  not'  suc- 
ceed to  the  same  :  without  designating  any  other  person  or 
persons  to  whom  the  succession  shall  belong  during  the  Sft 
of  the  MOTHER :  neither  the  seventh  section  of  that  act, 
nor  any  subsequent  part  thereof,  providing  for  the  succes. 
sion  in  any  such  case. 

From  these  principles,  as  premises,  it  appears  to  rae  that, 
in  the  case  above  supposed,  (which  is  the  same  Hith  that 
before  the  Court,)  the  succession  to  the  inheritance  durhfig 
the  Hfe  of  the  mother  was  in  abeyance;  and  that,  at  her 
deaths  the  whole  estate,  real  and  personal,  ought  to  go  to 
the  same  persons,  and  in  the  same  proportions,  as  the  aanie 
would  have  descended,  if  there  had  been  no  mother^  nor 
brother,  nor  sister  of  the  infant,  nor  any  descendant  from 
either  of  them,  at  the  time  of  the  death  of  the  ililknt. 
And,  consequently,  that,  ajier  the  death  of  the  nMher^  die 
estate,  both  real  and  personal,  ought  first  to  be  divided  iafeo 
two  moieties,  one  of  which  moieties  ought  to  be  allotted  to 
the  plaintiffs  in  the  several  proportions,  by  which  the  Cha&- 
ccUor  in  his  decree  has  directed  that  the  whole  shaU  be  al» 
lotted;  and  that  the  other  moiety  be  reserved  for  the  benefit 
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•f  Aose  relations  on  the  part  of  the  mother  (of  which  by   ^^^g*}^*** 
her  answer  to  the  original  bill  it  appears  probable  there   n-^^>^^%.^ 
were  some  living  at  the  time  of  the  infant's  death)   who  '^^""Pj*"^ 
may  within  a  reasonable  time  assert  and  prove  their  claims     ^^^^^^' 
thereto.     Bnt  if  no  such  relations  on  the  part  of  the  mo- 
ther shall  assert  their  claim  within  a  reasonable  time,  to 
be  limited  by  the  Court  of  Chancery,  that  the  other  moiety 
be  then  divided  among  the  plaindffs  in  the  same  propor« 
tiont  as  the  former. 

It  also  appears  to  me,  that,  as  no  person  was  capable  of 
•uccteding  to  the  inheritance  as  heir,  during  the  tife  of 
the  mother y  the  account  of  rents  said  profits,  subsequent  to 
the  death  of  the  infant,  ought  not  to  be  decreed  to  be  taken 
fior  that  period  which  elapsed  between  the  death  of  the  in^ 
faaxt  and  the  death  of  his  mother.  The  inheritance,  during 
$kat  period^  being,  as  I  have  already  said,  in  abeyance,  the 
JSret  occupant,  who  might  enter  and  possess  himself  there- 
of during  that  period,  mighty  as  I  conceive,  lawfully  hdd 
4ie  same,  and  take  the  rents,  issues,  and  profits  thereof  to 
his  awn  use,  so  long  as  the  mother  lived,  without  being  in 
any  manner  chargeable  or  accountable  for  the  same  to  the 
persons  to  whom  the  succession  may  belong,  after  the  mo^ 
tker'e  death.(a)  W^e*  ^^^ 

^  *  ert      Black' 

My  opinion,  therefore,  is,  that  so  much  of  the  Chancel-  »'•»<?.  ▼<>••  «■ 

*^pp.  p.  28— 

lor's  decree  as  is  in  opposidon  to  these  principles  be  rever*  43.   for    the 
sed,  and  that  a  decree  conformaUe  thereto  be  now  made  :iar^    upon 
and  that  the  remainder  of  the  decree  be  affirmed.  pinion  b  foon- 

To  prevent  any  misconception  of  this  opinion,  I  beg^*^ 
leave  to  add  that,  if  there  had  been  any  brodier  or  sister 
of  the  infant  on  the  part  of  his  father  living  at  the  time  of 
his  death,  or  any  descendant  from  them,  such  brother,  sis- 
ter, or  dieir  descendants,  would  have  been  entitled  to  take 
live  estate  immediately,  notwithstanding  the  mother  was 
then  ako  living;  as,  in  such  a  case,  the  inheritance  would 
Hot  have  been  in  abeyance  for  a  moment. 
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^^^sio***       J^^P  Roane.    With  respect  to  the  first  question  made 

v^r^  in  this  case»  I  consider  it  as  the  established  doctrine  of  the 

crop  eman  q^^^^  ^j^^  ^  decrec  of  the  inferior  Court  is  not  to  be  con- 

^^^^*^^     sidercd  as  final,  until  the  cause  is  completely  dismissed 

therefrom.     Until  that  is  the  case,  the  Coiot  bebw  has,  tt» 

self,  the  power  to  correct  any  errors  it  may  have  cooiBut*> 

ted,  and  any  decree  it  may  have  rendered  is,  therefore,  not 

to  be  considered  as  ^noL     Most  of  the  arguments  now 

used  on  this  topic  have  been  used  and  oreiruled  on  former 

occasions* 

As  to  the  question  now  made  upon  the  act  of  descents,  I 
believe  it  will  be  admitted  that  I  have  borne  my  testimony^ 
against  the  pdicy  which  gave  rise  to  the  act  of  1790,  re* 
storing,  in  a  measure,  the  feudal  principle  of  the  Uood  of 
the  first  purchaser.  But,  while  I  shall  never  be  in  favour  of 
extending  that  principle  in  doubtful  cases,  by  constructiooi 
I  do  not  deny  the  power  of  the  Legislature  to  make  the  in* 
novation.  I'he  question  before  us  is  then  purely  a  question 
of  construction  upon  the  intention  of  the  Legislature  as  nu^ 
nifested  in  the  act  itself. 

No  man  can  be  more  sensible  than  I  am,  of  the  impro* 
priety  of  extending  die  construction  of  an  act  by  mere  im- 
plication ;  especially  to  further  an  odious  or  unjust  principle; 
but  I  apprehend  that  an  implication  may  be  so  $trong  a|nd 
necessary  as  to  be  equivalent  to  an  express  dedaratian  by 
the  Legislature.  Thh  I  take  to  be  the  case  in  the  present 
instance.  The  exclusion  of  the  mother  in  the  event  that 
there  is  a  brother  or  sister  on  the  part  of  the  father^  or  a 
brother  or  sister  of  the  father^  is  substantially  equivalent  to 
an  express  declaration  that  the  persons  last  mentioned  shafl 
themselves  succeed ;  and  this  the  rather,  as  the  first  aeo* 
ticm  of  the  act  of  descents  purports  to  provide  a  rule  of  ia- 
heritance  as  to  all  cases,  and  which  idea  is  entirely  support* 
ed  by  the  opinion  of  this  Court  in  the  case  of  Brown  v* 
Turbervilk.    I  consider  that  decision  as  a  complete  m^ 

*  In  the  two  deeisiooi  in  the  enie  of  Tamlinton  ▼.  IXUiairdf  be, 
1 
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diority  to  overrule  the  idea  that  the  inheritance  is  in  abey^  ^^Zf^^* 
€Mce  in  the  case  before  us*     The  succession  in  this  case,    s^^v^^ 
therefore,  does  not  rest  upon  a  mere  naked  ioiplication,  but  TcmpieiMii 
upon  an  implication  so  strong  and  necessary,  (all  the  cir-     Steptoe. 
cnmstances  considered,)  as  to  be  equivalent  to  an  express 
declaration  by  the  Legislature.     In  this  last  respect  this 
case  diffi-rs  from  the  one  put  in  a  note  to  %  Tuck.  Bl.  App. 
p.  33.  where  an  elder  child  being  disabled  from  inheriting 
l^  receiving  a  popish  education,  and  the  statute  which  dis- 
abled him  (i  Jac.  I.)  containing  no  declaration  who  should 
have  the  land^  a  sub<vequent  statute  was  deemed  necessary 
to  be  made  in  favour  of  the  next  of  kin. 

It  is  a  sound  rule  of  construction  that,  if  it  can  be  pre* 
vented,  no  clause,  sentence,  or  word,  shall  be  rendered  su« 
periBuous,  void,  or  insignificant.(a)  In  the  case  before  us  it  (a}Oi7ac.S80. 
18  difficult  to  say  when- fore  the  brothers  and  sisters  on  the 
part  of  the  fiither,  and  i  converso^  were  mentioned  in  the  act, 
but  for  the  purpose  of ^//owf//^tt^  the  principle  on  which  the 
change  of  the  rule  was  founded,  and  giving  the  estate  to 
them,  instead  of  the  excluded  parent* 

Upon  the  whole,  my  construction  of  the  act  of  1 792  is, 
that  it  is  entirely  similar  to  that  of  1785,  with  the  single  ex* 
ceptionof  the  amendment  made  by  the  act  of  1790;  (which  is 
kept  up  and  extended  by  the  5th  and  6th  sections  of  the  act 
of  1792 ;)  and  that  those  sections  operate  by  way  of  excep- 
tion from  the  general  law  in  the  cases  put  therein,  as  well 
l^  substituting  one  heir,  as  excluding  another.  The  error 
OB  this  point  seems  to  be  in  considering  the  canons  of  the 
act  of  1785  as  HtiU  in  force  y  (for  example,  in  fovour  of  the 
pttterDal  grandfather  and  maternal  grandmother,)  while  at 
the  sometime  the  succession  is  changed,  in  a  particular  case, 
in  favour  of  the  maternal  uncles  and  aunts,  &c.  As  to  die 
justice  of  this  alteration,  the  power  of  the  Legislature  being 
adnoitted,  we  are  compelled  to  say  ^*  stetpro  rattone  vobm-' 
tasJ' 

I  therefore  concur  with  the  Chancellor  in  his  construction 
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^^^\Hu^^*   ^  *^  present  instance,  which  is  also  that  of  the  public  at 

\^^>rs^    large,  and  thereby  avoid  the  great  evil  (as  almost  all  mfant9 

Tempieinaii  derive  their  property  either  on  the  part  of  the  father  or  the 

^^ptoe^   mother)  which  would  result  from  deciding  that,  in  cases  like 

the  present,  no  rule  of  descent  is  provided  by  law,  and  that 

the  estates  are,  consequently,  in  every  instance,  to  be  con- 

ftidered  as  in  abeyance. 

Judge  Fleming.  The  counsel  for  the  appellant,  in  their 
statement,  rested  the  cause  on  two  points  only: 
1st,  That  the  original  decree  was  right;  and, 
2d.  That  the  bill  having  been  dismissed  as  to  the  per-^ 
Bonal  estate,  the  decree  was  final  as  to  that  matter;  and  the 
plaintifiEs  were  barred  by  lengdi  of  time  from  filing  a  bill  of 
review. 

The  cause  was  argued  with  great  ability  on  both  sides, 
but  much  the  greater  part  of  the  arguments  of  the  appeU 
lant^s  counsel  seemed  predicated  on  the  assumption  of  facts 
which,  in  my  apprehension,  did  not  exist;  to  wit,  that  the  de** 
cree  of  March^  1797,  was  final;  and  that  the  bill  against 
Templeman^  as  executor  of  EUzabeth  Steptoe^  was  a  bill  of 
revieui.     In  order  to  prove  that  the  decree  of  1797  was 
final,  it  was  strenuously  argued  that  there  ought  to  have 
been  two  separate  and  distinct  suits;  one  for  the  real,  and 
the  other  for  the  personal  estate:  but,  for  what  ^^^/Z purpose 
there  should  have  been  more  than  one  suit,  I  am  at  a  loss 
to  discover.     The  counsel  proceeded  to  argue  that,  as  the 
Chancellor  decided  the  rtghty  respecting  the  personal  estate 
and  dismissed  the  bill,  as  to  that  subject^  the  decree  was 
final:  but  this  Court  has  never  considered  a  decree  to  be 
final,  so  long  as  the  parties  remained  in  Court;  but  everj'  or- 
der and  decree  made  during  that  space,  has  been  considered 
as  interlocutor}',  and  subject  to  revision;  as  in  the  cases  of 
(ff) «  WoMh.   Tonng  V.  Skiprwith^ia)  Grymes  v.  Pendleton,{b)  and  M^Cali 
mi  CaO^  54.  v.  Peachy. {c)    In  the  former  case,  Siipwith  brought  his  bill 
,c)  Ibid.  5i.    jjg^j^j^  2oung  for  the  moiety  of  a  tract  of  land,  acowtiing  to 
contract.    The  Chancellor  decreed  for  the  plaintiff  a  moiety 
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of  the  land,  (which  completely  decided  the  rights  of  the  par-   ^*^|°5^*' 
lies,)  and  appointed  a  Commissioner  to  make  a  partition  ac-    v^^>^>„^ 
cordingly,     Toung  appealed  to  this  Court,  which,  after  a  Tempiemaa 
long  and  solemn  argument  on  the  merits  of  the  cause,  de-      Stepioe. 
cided  unanimously  that  the  decree  was  interlocutory,  dis-  — — ""*^ 
missed  the  appeal,  and  remanded  the  cause  to  the  High 
Court  of  Chancery  J  as  was  likewise  done  in  the  cases  of 
Grymes  V.  Pendleton^  and  Af*'Cai/v.  Peadhy^  noticed  above: 
and  in  several  subsequent  cases,  after  the  act  of  January^ 
1798,  allowing  appeals   (by  the  Court  of  Chancery)  from 
interlocutory  decrees;  particularly,  in  the  cases  of  the  Presi- 
dent and  Professors  of  William  and  Mary  College  v.  Lee'^s  Ex^ 
ecutorsy  and  of  Fairfax  v,  Muse'*s  Executors.{a )  In  the  latter  («)  «  H.  UM, 
case,  there  was  a  decree  to  foreclose  the  equity  of  redemp-  (2)^  55$. 
tion  of  mortgaged  lands,  and  the  premises  ordered  to  be 
sold :  yet  this  Court  unanimously  dismissed  the  appeal,  as 
having  been  improvidently  allowed,   in  vacation^  from  an 
interlocutory  decree;  which  was  not  authorized  by  law. 
And,  had  an  appeal  been  allowed,  in  the  case  before  us, 
frotn  the  decree  of  March^  1 797,  there  is  not  a  doubt  on  my 
mind  but  it  would  have  been  dismissed,  as  having  been  pre- 
maturely granted.     Considering  that  decree  then  as  interlo- 
cutory, and  not  final,  the  argument,  that  a  bill  of  review  was 
barred  by  length  of  time,  falls  to  the  ground.     But,  in  my 
apprehension,  it  is  not  a  bill  of  review^  but  a  bill  of  revivor 
and  supplemental  bill,  which  the  several  deaths  of  Elizabeth 
and  William  Steptoe^  who  were  the  executrix  and  executor 
of  George  Steptoe^  deceased,  made  necessary,  in  order  to 
bring  the  whole  subject  in  controversy  properly  before  the 
Court;  and  in  which  the  widow,  and  the  children  of  William 
Steptoey{Qightin  number,)  were  made  parties,  plaintiffs;  and 
who,  by  the  last  decree,  are  made  distributees  of  one  fourth 
part  of  the  estate  of  the  said  Edward  Steptoe^  deceased,  the 
widow's  dower  therein  being  first  allotted  to  her;  all  which 
appears  to  me  to  have  been  correct  and  proper. 

As  to  the  length  of  time  that  the  appellees  acquiesced  in, 
and  left  undisturbed,  the  decree  of  March^  1797,  it  may  be 
Vol.1.  3  A 
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OcTOBCR,    done  away  by  the  statutes;  and  it  being  a  rule,  that  a  sta* 

]^      But  we  have  al- 

Templeroan 

V. 

Steptoe. 


tute  cannot  be  repealed  by  inoplication.) 
ready  seen  that  the  act  of  1785^  so  far  as  it  was  within  the 
purview  of  the  act  of  1790,  i^hich  completely  embraced, 
and,  in  my  conception,  provided  for,  the  case  before  us,  was 
repealed  in  as  express  terms  as  language  could  devise. 

And,  fuKher,  in  the  act  of  1792,  directing  the  course  of 
descents, -there  is  a  clause  declaring  that  all  and  every  act 
and  acts,  clause  and  clauses  of  acts  heretofore  made,  con- 
taining any  thing  within  the  purview'of  this  act,  shall  be, 
and  the  same  are  hereby  repealed.  The  act,  then,  of  1785,  or 
so  much  thereof  as  was  within  the  purview  of  cither  the  act  of 
1 790,  or  the  act  of  1 792,  was  clearly  repealed.  And  it  is  a  rule 
of  equal  force  with  the  one  mentioned  above,  that  a  statute 
once  repealed  shall  not  be  revived  by  implication.  There 
is  also  another  important  rule  of  construction  that  well 
applies  to  the  case  before  us ;  which  is,  that  force  and  efi' 
eacy  is  to  be  given  to  every  sentence,  and  significant  rvord^ 
in  a  statute,  which  does  not  contradict  or  obscure  some 
other  part  of  the  same  statute ;  and  that,  where  words  or 
expressions  are  ambiguous,  and  of  doubtful  meaning  or 
effect,  such  interpretation  and  application  shall  be  given 
them,  as  to  fulfil  the  object  and  intention  of  the  Legisla- 
ture, if  the  will  of  the  Legislature  can  be  fairly  deduced 
from  such  words  or  expressions.  And  here  let  me  pre* 
mise  that,  in  my  conception,  the  Legislature  intended  to  pro- 
vide, and  hath  provided,  for  every  possible  case  that  could 
happen,  (and  such  was  the  sense  of  all  the  Judges  in  giving 
their  opinions  in  the  case  of  Brtrwn  v.  Turberville^  and, 
particularly,  is  there  provision  made  for  the  one  now 
under  consideration ;  and  others  of  a  similar  natiu-e ;  and 
that,  as  Edtvard  Steptoe  died  under  age,  and  without  issue, 
having  an  estate  of  inheritance  derived  by  purchase  from 
his  father^  neither  his  mother^  nor  any  issue  which  she 
might  have  had  by  any  person,  other  than  his  father^  coidd 
succeed  to,  or  inherit,  any  part  thereof:  and,  as  there  was 
no  brother  nor  sister  of  the  said  Edtvard  Steptoe^  nor  de- 
scendants of  such,  living  at  the  time  of  his  death,  the  bro- 
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tbers  and  sisters  of  hb  father  George  Steptocy  deceased,  and   ^®  j^^,""' 
tbeir  descendants,  (the  present  appeliees,)  have  a  right  to  the    s^^v^^ 
inheritance;  which  I  conceive  to  have  6een  dearly  the  will  Tempiemaa 
and  intention  of  the  Legislature;  or  why  was  the  mother,      Steptoe. 
and  any  issue  which  she  might  have  by  any  person  other  — — — ^ 
than  the  faiher,  excluded  from  the  inheritance,    **  so  long 
as  there  should  be  living  any  brother^  or  sister  of  the  father^ 
or  any  lineal  descendant  of  either  of  them  ?''     To  give 
the  latter  words  any  other  construction  would,  to  my  mind, 
render  them  nugatory,  and  so  many  dead  letters :  and  they 
are  certainly  of  too  important  signification  to  be  thus  con- 
sidered.    And  I  construe  them  on  the  principle  that  a  de- 
vise of  lands  to  a  son,  after  the  death  of  his  mother^  gives 
to  the  mother  an  estate  for  life  by  implication. 

1  am  therefore  of  opinion,  that  the  decree  is  correct,  and 
ought  to  be  affirmed ;  and  (the  decree  being  interlocutory) 
the  cause  remanded  to  the  Superior  Court  of  Chancery  of 
the  District  of  Williamsburgy  for  farther  proceedings  to  be 
had  therein. 

By  the  majority  of  the  Court,  decree  affirmed,  and 
cause  remanded  for  farther  proceedings. 


Paynes  against  Coles  and  others.  October  u. 

JOHN  PAYNE  and  Mary  Payne^  infants,  by  iWary  i.  Arecordof 
Payney  their  mother  and  next  friend,  filed  their  bill  in  the  not  b^iUas' 

evidence  in  a- 
DOtlicr,  unless  bath  the  parties,  or  those  under  whom  they  claim,  were  parties  to  both  suits; 
it  bein^  a  rule  that  a  document  cannot  be  used  offoiust  a  party  who  eoold  not  avail  himself 
oj  it,  10  ease  it  made  in  his  favour. 

2.  An  answer  in  Chancery  (thoagh,  in  fonii,  responsive  to  a  question  put  in  the  bill)  is  not 
evidence,  where  it  asserts  a  right,  uffirmativelif,  in  opposition  to  the  pUintiiTs  demand;  but 
the  defendant  is  as  ranch  bound  to  establish  such  assertion  by  independent  testimony,  as  the 
plaintiff  is  to  sustain  his  bill. 

3.  An  issue  out  of  Chancer}-  ought  not  to  be  directed  to  try  a  claim  altogether  unsupported 
bv  testimony,  or  a  title  not  alleg'ed  in  the  bill,  but  suggested  in  the  answer,  -without  proof. 
Neither  is  this  rule  to  be  varied  by  t)ie  ciroumsuncc  that  infants  are  interested. 

4.  The  aid  of  a  Court  of  Equity  ought  not  to  be  affoi-ded  to  set  up  a  marriage  promise 
when  the  effect  would  be  to  disinherit  (against  the  intention  of  the  parties)  the  only  issue  of 
the  marriage. 

^ .  ?*'*^*»  wl^ether  a  Court  of  Equity  ouglit,  under  any  circumstances,  to  assist,  to  the 
prejudice  of  a  posthumous  child,  the  claim  of  devisees  under  a  will  (made  before  the  1st  of 
January,  1787)  by  a  testator  who  had  no  child  living,  and  m  as  ignorant  that  his  wife  was  in 
a  state  of  pregnancy  ? 
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^^mo**^  late  High  Court  af  Chdoceiy,  on  the  Ist  of  March^  ir96, 
against  Walur  Coles ^  Laac  Winston^  and  Lucy  his  wife. 
Garland  Anderson^  and  iH/ary  his  wife,  Thomas  Price^  ex- 
ecutor of  William  Darracott^  deceased,  and  John  St/me^ 
and  Sarah  his  wife ;  setting  forth  chat  Williams  Colesy  late  of 
Coleshill^  in  the  County  of  Hanover^  (heing  the  father  of 
three  children,  to  wit,  a  son  named  Walter^  and  two  daugh* 
ters,  Mary^  the  mother  of  the  plaiotifFs,  and  Lucy^  the  wife 
of  Isaac  Winston^)  on  the  4th  of  September^  1768,  wrote  a 
letter  to  Mrs.  Darracott^  the  mother  of  Mary  Darracott^ 
to  whom  his  son  was  then  paying  his  addresses,  informing 
her  that  the  match  would  be  very  pleasing  to  his  wife  and 
himself;  that  he  intended  to  give  his  son,  immediately,  to 
the  value  of  3,000/.  current  money,  in  land,  slaves,  and 
other  things ;  and,  at  his  own  and  bis  wife's  death,  he 
would  leave  him  the  land  he  then  lived  on,  **  with  hb  pos- 
session in  Ireland^  and  some  more  slaves,''  &c« 

The  bill  farther  stated  that  (whether  before  or  after  the 
said  letter  was  written,  the  plaintiffs  knew  not)  the  said 
Williams  Coles  told  William  Darracott^  brother  of  Mary 
Darracott^  that  ^'  if  the  match  should  take  place,  he  would 
give  his  son  at  the  time  of  the  marriage  his  plantation  in 
Goochland  County,  and  sixteen  or  eighteen  negroes,  seventy 
or  eighty  head  of  cattle,  and  other  stock  upon  the  said  plan- 
tation, and  that  at  his  death  he  would  give  his  said  son  the 
plantation  whereon  he  then  lived,  and  other  negroes,  and 
some  other  estate;  that  the  marriage  took  eflfect,  but  the 
agreement  was  not  executed ;  that,  some  time  in  the  year 
1769,  Walter  Coles y  the  son,  depaned  this  life,  having  made 
a  will,  in  which,  after  bequeathing  to  his  wife  Mary  all  the 
slaves,  horses,  and  all  other  things  that  he  had  with  her  as  a 
marriage  portion,  and  ten  pounds  current  money,  and  to 
each  of  his  sisters  a  mourning  ring,  he  ^*  gave  and  be- 
queathed to  his  father  and  mother  all  and  singular  the  re- 
maining part  of  his  estate  of  any  nature  or  kind  soever, 
to  them  and  their  heirs  forever;"  that  the  dtfendant  Walter 
was  his  posthumous  son  |  he  having  had  no  child  living  at 
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the  date  of  the  said  will;  which,  as  the  plaintiffs  were  ad-   ^^^siof  *' 
vised,  passed  his  rt^ts  under  the  marriage  ngrerment  from    ^«^-v^^/ 
his  infant  child  to  his  father  and  mother.     They  were  far-      P«y^ne« 
ther  advised,  that  the  father  and   mother  took  under  the       Coles, 
will  as  joint^tenarUs;  that  Williams  Coles^  the  father,  dying  ' 

about  the  year  1781,  intestate,  his  moiety  survived  to  Lucy 
Coles^  the  mother;  and  that,  upon  her  death  in  the  year 
1784,  the  whole  right  to  the  benefit  of  the  said  marriage 
agreement  devolved  (by  virtue  of  the  residuary  clause  in 
fier  last  will)  on  the  plaintiffs.  The  bill  moreover  set  forth 
that  IViUtatn  Danacott  administered  on  the  estate  of  WtU 
liams  Co.eSy  and  Walter  Payne  qualified  as  executor  of  Lucy 
Coles;  but  that  Darracolty  as  administrator  of  her  husband, 
bad  previously  taken  possession  of  her  whole  estate,  (alle- 
ging that  her  lands  had  descended  on  the  defendant  Walter 
Cotes y  his  nephew,  as  heir  at  law  of  the  said  Williams  Coles^ 
and  that  the  slaves  and  personal  property  belonged  to  the 
estate  of  his  intesuie,)  and  made  such  distribution  of  the 
estate  as  to  him  seemed  meet;  leaving  the  defendant  Walter 
Coles  in  possession  of  the  land^  and  far  greater  part  of  the 
other  estate;  and  allowing  no  part  of  it  to  the  plaintiffs; 
thereby  preventing  Walter  Payne^  the  executor,  Irom  per- 
forming the  duties  of  his  office;  that  the  said  Walter 
Payne,,  having  gone  beyond  sea,  had  not  been  heard  of  for 
seven  years ;  and  thus,  the  plaintiffs  had  been  deprived  of 
all  benefit  from  the  devise  aforesaid  in  their  grandmother's 
testament;  notwithstanding  she  therein  appointed  Sarah 
Symey  wife  of  CoL  John  Syme,  trustee  and  manager  for 
them ;  the  said  Sarah  having  never  interfered,  under  the 
trust,  to  have  justice  done  them;  that  the  defendant  Walter 
Coles  had  held  the  estate,  allotted  him,  ever  since  the  dis- 
tribution; that  William  Darracott  is  dead,  and  Thomas 
Pricey  his  executor,  is  the  only  person  who  can  account  for 
his  acts  in  relation  to  these  estates. 

The  prayer  of  the  bill  was  for  an  account  of  so  much 
of  each  of  the  estates  of  Williams  and  Lucy  ColeSy  as  was 
received  by  the  defendants,  Walter  Coles,  Isaac  Winston^ 
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^^Tsiu"^'    and   Lucy  his  wife,   and   Garland  Anderson^    and  Mary 

\^^>r^s^     his   wift;  for   an   account  of  the  administration  by  Wzlm 

Paynes      /^^^  Darrocott^  to  be  rendered  by  the  defendant  Thomas 

C<iie8.        PrivCy  his  executor;  "  that  the  said  Walter  Coles  be  decreed 

""""""""^  to  convey  to  the  plaintiffs  all  lands,  whether  in  this  country 

or  in  Ireland^  to  which  they  are  equitably  entided  under  the 

above  devise  of  the  testament  of  their  grandmother,   and 

which  (independently  of  the  above  recited  letter  and  con» 

versations^  the  testament  of  his  father^  and  the  testament  of 

his  grandmother^  y^OMld  hay t  dcsctndtd  to   him  by   right 

of  inhrritance,  or  any  other  title ;  and  that  the   defendant, 

Sarah  Syme^  be  compelled  either  to  accept  of  or  relinquish 

her  trust  aforesaid,  and,  in  the  former  case,  to  execute  the 

same  agreeably  to  the  prinriples  of  equity  in  like  cases." 

The  defendant  Walter  Coles  answered,  saying  that  "  it 
may  be  true  that  Williams  Coles  his  grandfather  did,  on  the 
4th  oi  September^  1768,  write  such  letter  as  is  set  forth  in 
the  bill,  but  for  greater  certainty  refers  to  such  proof  ^s  the 
complainants  can  bring  concerning  the  same:  he  has  t/M- 
derstood  that  the  said  letter  was  written  at  the  instance  of 
Mrs.  Darracott^  grandmother  of  this  defendant;  and  that 
the  said  Wi/liams  was  induced  to  write  it  by  infornmtion 
received  of  her,  or  from  some  other  relation  of  his  mother^ 
that  her  fortune  was  much  more  considerable  than  it  was 
afterwards  found  to  be»  He  admits  that  the  marriage  took 
effect,  but  denies  that  the  said  Walter  Coles^  this  defendant's 
father,  became  possessed  of  the  property  mentioned  in  the 
said  letter.  He  further  saith,  that  his  said  father,  when  he 
made  his  last  will,  had  no  knowledge  of  the  pregnancy  of 
his  wife:  and  this  defendant  submits  it  to  this  honourable 
Court  whether,  as  the  said  will  was  made  when  his  faiher 
had  no  child,  the  subsequent  birth  of  this  defendant  did  not 
operate  as  a  revocation  thereof ;  but,  if  it  shall  be  thought 
otherwise,  he  insists  that,  as  his  said  father  was  not  pos- 
sessed of  the  estates  mentioned  in  the  said  letter,  the  same 
did  not  pass  by  his  will ;  more  especially,  as  it  evidcndy 
appears,  from  the  will  itself,  and  the  then  situation  of  the 
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parties,  that  the  said  estates  were  not  in  the  contemplation  ^^J*jJ*^"** 
of  the  testator  when  the  will  was  made*  This  defendant 
does  not  admit  the  parol  agreement  between  his  grandfa- 
ther and  his  uncle,  stated  in  the  bill ;  and  supposes  that,  if 
any  such  conversation  took  place,  it  ought  to  be  considered 
as  having  no  effect,  so  for  as  the  same  is  different  from  the 
letter  referred  to  by  the  complainants/' 
,  The  same  answer  farther  states  that "  Williams  Coles^  the 
grandfather,  proved  the  will  of  the  said  fValter^  whereof  he 
was  appointed  executor,  but  never  held  any  oix\\Q property^ 
mentioned  in  his  letter^  under  the  devise  from  his  son,  but 
as  his  own  several  property ;  in  like  manner  as  if  the  said 
will  had  never  been  made  ;  that  Lucy  Coles  never  held  any 
part  of  it,  except  as  widow  of  the  intestate ;  and,  if  she 
made  such  will,  (which,  however,  the  defendant  contested^ 
having  instituted  a  suit  in  Chancery  to  set  it  aside,)  she 
never  meant  that  this  property  should  pass  by  it ;  that  Dar^ 
racott^  the  administrator,  made  distribution  of  the  property 
of  his  intestate  (as  he  had  a  right  to  do)  between  Mary 
Payne^  the  mother  of  the  plaintiffs,  Isaac  Winston  and  Lucy 
his  wife,  and  this  defendant ;  they  being  the  persons  enti* 
tied  thereto ;  that  this  defendant  never  has  had  possession 
of  any  property  which  he  conceives  to  have  belonged  to  his 
grandmother,  Mrs.  Coles^  and  only  received  his  share  as 
heir  and  distributee  of  his  grandfather;  that  the  plaintiffs 
cannot  set  up  any  legal  claim  under  the  marriage  contract  al- 
leged by  them  to  have  been  made  by  this  defendant's  grand- 
father, and  he  submits  it  to  the  Court,  whether  the  same 
ought  to  be  carried  into  effect,  in  equity^  to  the  prejudice  of 
the  issue  of  the  marriage^for  whose  benefit  it  must  have  been 
intended;  insisting  that,  if  the  same  ought  to  be  performed, 
he,  being  the  sole  issue  of  the  marriage^  ought  to  receive  the 
benefit  thereof  He  further  saith,  that,  as  no  claim  was 
ever  set  up  under  the  said  letter ^  either  by  his  grandfather  or 
his  widow  ;  and,  as  the  complainants  claim  under  the  letter  | 
he  conceives  himself  entitled  to,  and  prays  the  benefit  of 
the  act  of  limitations.^'^ 
Vol..  I.  3  B 
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Garland  Anderson  and  Mary  his  wife  answered  separate- 
ly ;  the  former  alleging  total  ignorance  as  to  Mrs.  Coks^  or 
any  of  her  affairs ;  the  latter  stating  that  she  did  not  remem- 
ber ever  to  have  seen  Mrs.  Coks^s  will ;  had  heard  that  a 
legacy  was  left  her;  but  had  never  received  it. 

Only  one  deposition  was  taken  in  the  cause ;  and  that 
went  to  prove  the  execution  of  Mrs.  Coles^s  xvilL 

The  exhibits  were  the  wiUs  of  Walter  Coks  and  Luctj  , 
Coks. 

The  plaintiffs  also  exhibited  the  proceedings  in  the  suit  in 
Hanover  County  Court,  on  behalf  of  the  defendant  Walter ^ 
(when  an  infant 'ehoyxx  two  years  old,)  against  JFifliam*  Coks^ 
his  grandfather;  claiming  the  benefit  of  the  marriage  agree- 
ment. The  bill  in  that  suit  relied  upon  the  letter  above 
mentioned  as  the  foundation  of  the  plaintiffs^  claim ;  and 
the  answer  admitted  the  said  letter  to  have  been  written; 
but  contended  that  it  ought  not  to  be  binding;  having  been 
produced  by  a  deception  as  to  the  amount  of  Mary  Darra» 
cott^s  fortune;  and  being  unreasonable  in  itself;  and  that  the 
will  of  Walter  Coles  operated  as  a  release  from  the  said 
agreement. 

Sundry  depositions  were  taken,  but  no  decision  appears 
to  have  taken  place. 

To  the  admission  of  the  bill,  and  proceedings  thereon  in 
that  suit  J  as  evidence  in  this^  the  defendant  Walter  Coks^  by 
his  counsel,  filed  a  written  exception. 

The  suit  was  dismissed,  by  order  of  the  plaintiffs'  coun- 
'Sel,  as  to  the  defendants  Isaac  Winston  and  Lucy  his  wife ; 
and,  on  the  4th  of  October^  1803,  the  cause  coming  on  to  be 
heard  as  to  the  other  defendants,  the  Court  dismissed  the 
bill  with  costs ;  from  which  decree  the  plaintiffs  appealed. 

The  record  also  contains  a  copy  of  the  proceedings  in  a 
suit  brought  in  Hanover  County  Court  by  the  defendant, 
Walter  Coles^  against  the  present  plaintiffs  and  others,  for 
the  purpose  of  setting  aside  the  will  of  his  grandmother 
Ijucy  Coles  ;  which  suit  was  removed  by  a  writ  of  certiorari 
to  the  High  Court  of  Chancery,  and  decided  on  the  same 


In  the  SSth  Year  of  the  Commonwealth.  379 • 

4th  of  October^  1803,  by  a  decree  dismissing  the  bill  with 
costs ;  from  which  decree  no  appeal  was  taken. 

In  that  suit,  Mary  Payne^  one  of  the  defendants,  and 
daughter  of  Lucy  Csles^  alleged  in  her  answer,  (among  other 
things,)  that  the  said  Lucy  was  twice  married  ;  first  to  Cot^ 
nelius  Dabneyy  and  afterwards  to  WtUiams  Coles;  that,  by 
Cornelius  Dabney^  she  had  issue  a  son,  William  Dabney^ 
who  had  issue  several  sons,  of  whom  Isaac  Dabney  was  the 
eldest,  and  he^  dying  in  the  life-time  of  the  said  Lucy^  and 
after  the  death  of  his  father,  left  issue  several  children,  of 
whom  William  Dabney  was  his  eldest  son ;  and  that  the 
said  last-mentioned  William  Dabney  (who  is  still  alive)  was, 
at  the  time  of  the  death  of  the  said  Lticyy  and  now  is,  her 
heir  at  law ;  and,  "  as  the  estate  came  by  the  said  Lucy  alto* 
gether^  or  as  to  the  greater  part  thereof y  as  her  inheritance^ 
this  defendant  is  advised  that,  if  the  said  Lucy  had  died  in- 
testate, and  if  the  said  estate  had  been  left  to  pass  by  the  rules 
of  inheritance  at  the  time  of  her  death,  the  complainant  ne- 
ver could  have  claimed  it  as  her  heir,  so  long  as  any  of  her 
descendants  of  the  name  of  Dabney  were  in  existence/' 

A  number  of  depositions  were  taken  in  that  suit ;  proving, 
on  the  one  hand,  that  Lucy  Coles^s  will  was  duly  executed, 
and,  on  the  other,  that  she  had  no  idea  that  the  property 
now  claimed  belonged  to  her,  but  considered  it  as  belong- 
ing to  Walter  Coles^  her  grandson.  No  evidence  appeared, 
cither  to  support  or  contradict  the  allegation,  that  "  the  estate 
came  by  the  said  hxcy  altogether^  or,  as  to  the  greater  part 
thereof,  as  her  inheritance.^^ 

Warden^  Nicholas  and  Wirt^  for  the  appellants. 

Wickham^  for  the  appellees. 

On  the  part  of  the  appellants^  the  subjects  in  controversy 
were  considered  in  two  points  of  view: 

1.  As  to  the  real  estate,  which  Lucy  Coles  held  in  her  own 
right;  and, 

2%  As  to  thQ  estate  comprised  in  the  marriage  promise. 
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I.  It  mast  be  clear  that,  \f  Lucy  Coles  held  any  real  estate 
in  her  own  right,  it  belongs  to  her  devisees  under  her  wiU. 
In  the  bill  exhibited  by  the  appellee  Walter  Coles  to  set  aside 
that  will,  he  called  upon  the  defendants,  Mary  Payne  and 
others,  to  say,  'whether  the  said  Lucy  Coles  in  her  life-time 
did  not  at  all  times  declare  that  she  considered  the  title  to 
the  land  and  other  property  which  he  held,  derived  from  his 
grandfather,  to  be  completely  vested  in  him,  independent  of 
her,  and  that  she  could  not  dispose  of  the  same  by  will  or 
otherwise.  To  this  question  Mary  Payne  answered  that 
Lucy  Coles  had  said^  {and  this  defendant  moreover  asserted 
that  the  fact  ivas  so^  that  the  greater  part  of  the  Virginia 
estate  in  question  did  not  belong  to  him  as  heir  of  his  grand* 
father,  but  was  her  ozvn  inheritance.  In  this  particular  the 
answer  was  responsive  to  the  bill,  and  therefore  evidence : 
at  any  rate,  if  not  direct  or  conclusive^  it  was  strfficient  evi- 
dence to  have  produced  a  reference  to  a  Commissioner,  or  a 
Jury,  to  ascertain  the  fact,  for  the  benefit  of  the  infants  who 
were  co-defendants.  The  decree  was,  therefore,  erroneous 
in  not  directing  such  reference. 

2.  As  to  the  estate  comprised  in  the  marriage  promise 
of  Willmns  Coles  to  Walter^  the  appellants  say  that  this  pro- 
3iiise  gave  to  Walter  Coles  an  interest  which  he  had  a  right 
to  dispose  of  either  by  mil  or  contract;  that  he  did  dispose 
of  it  by  his  will  to  his  father  and  mother  jointly ;  that  Luci/ 
Coles  took  it  by  survivorships  and  devised  it  to  them»  They 
do  not  claim,  as  being  originally  the  objects  of  the  marriage 
promise,  nor  by  virtue  of  consanguinity^  but  as  purcha* 
sers  under  him  for  whom  the  promise  was  made,  and  who 
exercised  his  lawful  right  in  devising  it. 

On  the  other  side^  it  was  contended,  1.  That,  since  the  ap- 
pellants had  no  right  to  sue  at  law  for  the  property  ia  ques- 
tion, a  bill  will  not  lie  in  their  behalf  for  the  specific  execu- 
tion of  the  supposed  marriage  agreement;  their  claim  being 
highly  inequitable:  for  a  Court  of  Equity  has  a  discretionary 
power  of  withholding  relief,  and  will  not  compel  specific  per- 
formance in  a  hard  case* 
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2.  There  is  no  sufficient  proof  of  the  agreement  charged    Octobie, 
in  the  bill;  for  the  record  from  Hanover  is  not  evidence  in    *,^^>rs^ 
this  suit.     It  is  true  that  the  appellee  claims  under  Williams      Paynes 
Coles^  the  defendant  in  that  suit,  and  was  himself  the  plain-       Coies. 
tiff;  but  the  appellants  were  not  parties;  neither  was  Lucy  —— ~^— 
Coles  (under  whom  they  claim)  a  part}-;  and  the  rule  must 

be  reciprocal.     The  record  could  not  be  used  as  evidence 

against  her;  and,  therefore,  cannot  he  for  her.     Besides,  a 

^i//in  Chancery,  when  not  sworn  to,  is  merely  suggestion  of 

counsel,  and  not  evidence  against  the  plaintiff/a)     But,  if  ia)DQe,les8ee 

.  0/  Bowerman, 

It  were  evidence  agamst  an  adult^  it  cannot  be  agamst  an  in-  v.  Syboum^  7 

.  .  T.  Rep  2  3. 

fant;  for  even  the  answer  of  an  infant  by  his  guardian^  is  not  Peake*a  Ens, 
evidence  against  him.    And,  as  to  the  answer  of  Williams 
Coles;  he  says  he  was  deceived  and  imposed  upon  in  writing 
that  letter;  and  his  statement  must  be  taken  altogether. (^)    (*)  Peake't 

3.  Admitting  the  agreement  to  be  proved ;  the  real  estate 
agreed  to  be  setded  did  not  pass  by  the  will  of  Waller  ColeSy 
as  he  had  neither  an  equifable  nor  legal  seisin;  and  the/^^r- 
sonal  estate  being  devised  jointly  to  his  father  and  mother, 
and  being  in  their  possession,  the  whole  vested  in  the  father, 
in  his  own  right,  and  as  husband^  and  no  part  survived  to 
his  wife. 

4.  The  birth  of  the  appellee  Walter  Coles  operated  as  a 
revocation  of  his  father's  will,  in  reason^  though  not  by  aw- 
thority.  A  subsequent  marriage  and  birth  of  a  child  are  a 
revocation:  but  no  good  reason  can  be  assigned  why,  at  com- 
mon law,*  the  birth  of  a  posthumous  child,  for  whom  no  pro- 
vision is  made  in  the  will,  should  not  be  considered  a  revo- 
cation, as  to  such  child;  especially  since^  according  to  the 

case  of  Brady  v.  Cubitt^(c)  an  implied  revocation  may  be  (c)  Ihuj*  s% 
rebutted  by  parol  evidence  of  the  actual  intention  of  the  tes- 
tator.     No  authority  can  be  shewn  against  the  right  of  the 
posthumous  child  in  such  a  case.     In  Terby  v.  Terby^(d)  it  (tl)  3  Call, 
was  decided  that,  where  a  man  had  children  at  the  time  oV 

•  J^ote,  By  our  act  of  1785,  c.  61.  (see  I  Rev.  Code,  p.  160, 161.)  sach  is 
DOW  the  law,  as  to  even*  last  win  and  teatiiment  made  when  the  testator  had 


,334. 
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^^mo^*'   the  will,  the  subsequent  birth  of  a  child  was.  no  revocation; 
V^^.^^to^    but  that  case  was  not  like  this. 

*v"^  5.  Supposing  a  right  to  have  survived  to  the  wife;  the 

'^^'       property  did  not  pass,  and  was  not  intended  to  pass  by  her 
will. 

6.  Possession  having  been  delivered  to  the  appellee  in  her 
life-timey  and  retained  by  him,  the  appellants  are  bound  by 
length  of  time. 

7»  The  appellants  as  residuary  legatees  of  Mrs.  Coles  are 
not  entitled  to  sue  on  die  death  of  her  executor,  but  the  suit 
can  only  be  maintained  by  an  administrator  de  bonis  non  of 
her  estate. 

8.  If  their  suit  be  maintainable,  all  the  legatees  of  Mrs. 
Coles  should  have  been  parties. 

9.  The  suit  has  not  been  properly  followed  up  against 
Pnce^  the  administrator  oi  Darracotty  and  other  defendants. 

In  reply ^  to  the  first  of  these  points,  it  was  said,  there  was 
no  injustice,  or  hardship,  in  the  claim  of  the  appellants. 
The  marriage  promise  was  made  for  the  benefit  of  Walter 
Coles^  between  whom  and  Miss  Darracott  the  match  wag 
about  to  take  place;  not  for  the  benefit  of  the  issue;  about 
whom  nothing  was  said.  Suppose  it  had  been  complied 
with,  and  a  settlement  made:  Walter  Coles  might  surely 
have  sold  or  devised  the  property.  In  like  manner,  his  de* 
vise  ofhh  interest  in  the  promise  was  equally  good  in  equity* 
The  enforcement  of  marriage  articles  is  uniform  in  Courts 
of  Equity;  the  construction  there  being  the  same  as  at  law; 
and  this  is  always  done  according  to  the  terms  expressed  in 
the  articles.  The  cases  of  settlements  are  very  numerous; 
and  it  will  be  found  that  the  issue  is  always  expressly  pro* 
vided  for,  where  it  is  intended;  and  this  is  done  by  a  cove- 
nant that  the  estate  shall  be  conveyed  to  the  husband  and 
wife  for  their  joint  lives,  and  afterwards  to  trustees  for  the 
benefit  of  the  children  of  the  marriage;  to  prevent  the  re- 
(«i)  2  BlConu  mainder  in  their  favour  from  being  defeated  by  alienatio7u(a} 
But,  if  this  be  not  done,  no  case  can  be  found  of  a  refussd 
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to  decree  execution  of  a  marri^e  agreement,  on  the  ground   ^^^^g^,^"^** 
that  the  issue  was  not  provided  for,  and  would,  therefore,  s^r\>^^ 
lose  the  estate.     In  Chichester  v.  Fassy  the  suit  was  brought      ^*^^"^ 
by  Vassy  in  his  own  name,  and  he  recovered;  though  that       ^^''^' 
case  was  not  so  strong  as  the  present,  in  favour  of  the  exclu- 
sive right  of  the  husband.     There  are  cases,  too,  which 
shew  that  Courts  of  Equity  are  not  so  active  on  behalf  of 
the  rights  of  issue^  as  it  is  supposed,  even  where  designated 
in  the  setUement.f^^)     Courts  do  not  enter  into  ideas  of  ab-  C«)  Cann  v. 

^  ^  ^  CunUy  I  Veriu 

stract  justice  in  enforcing  agreements,  where  parties  are  ex-  4S().  Clarke  ^r. 

,.   .         a,,        .  \  LI..  SampsofuX  Ve- 

plicit.     1  he  circumstance,  then,  that  the  issue  was  not  pro-  zey,   u^     2 
vided  for,  is  no  bar  to  our  suit.  ^^   '^* 

It  is  not  true,  in  all  cases,  that,  where  an  action  cannot 
be  brought  at  law  on  an  agreement,  there  a  suit  will  not  lie 
in  equity  for  a  specific  performance.fi)  On  the  contrary,  (*)  Cannelr. 
it  the  contract  be  good  at  law,  m  its  origm,  and  a  Court  of  tfma.  244. 
Law,  either  from  the  situation  of  the*  parties,  or  from  other 
causes,  can  give  none  or  inadequate  relief,  the  discretion  of 
the  Court  of  Equity  is  at  an  end,  and  it  must  give  a  decree. 
But,  indeed,  the  question  about  specific  execution  does  not 
occur  in  this  case;  the  only  question  being  whether  Walter 
Coks  had  a  right  to  devise  his  own  property. 

2.  As  to  proof  of  the  letter:  it  \s  faintly  denied,  or  rather 
admitted,  by  the  answer  of  the  defendant  Walter  Coles* 
But  if  that  be  not  sufficient,  it  appears  from  the  bill  filed  in 
Hanover  Court  by  his  guardian,  that  the  original  letter  was 
in  hb  hands.  The  appellees,  then,  cannot  be  expected  to 
produce  it.  The  reason  of  the  rule,  which  regards  a  bill 
as  merely  suggestion  of  counsel,  cannot  apply  in  this  case. 
Neither  ought  the  rule  that  depositions  taken  in  a  suit  be- 
tween different  parties  are  not  to  be  read  to  prevent  our 
availing  ourselves  of  the  depositions  by  which  the  letter  is 
clearly  established.  The  reason  of  that  rule  proves  it  inap- 
plicable. It  is  because  the  party  against  whom  such  deposi- 
tions arc  offered  has  had  no  opportunity  to  cross-examine : 
but  here  the  case  was  otherwise. 
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^^mo**'        ^'  Possession  was  not  necessary  to  give  validity  to  the 

devise  in  the  will  of  Walter  Coles;  for  a  possibility,  if  coupled 

with  an  interest,  is  devisable  ;(a)  and  so  also  b  any  equitable 

interest.(6)    If  the  devise  had  been  to  Williams  Coles  alone, 

id)  Jones  v  it  might,  perhaps,  have  operated  as  a  release  of  his  engage* 

Perry,  3  '/  ment:  but,  as  it  is  to  him  and  his  yfik  jointly y  thereby  insti- 

(b)  Perry  v.  tuting  the  right  of  survivorship  between  them,(c)  it  must  be 

^jun.  254!  considered  as  conferring  a  higher  title.    If  it  do  not  convey 

(c)2//A  Com.  ^i^jg  equitable  estate,  there  is  nothing  for  it  to  operate  upon : 

for  it  does  not  appear  that  he  had  any  thing  else  to  devise 

by  the  residuary  clause  in  question.    And  the  circumstance 

of  his  ignorance  of  his  wife's  pregnancy,  though  not  sufficient 

to  vacate  his  will,  is  sufficient  to  ipdicate  his  intention  to 

give  all  his  rights  to  his  father  and  mother. 

But  it  is  objected  that,  with  respect  to  the  c/tattels  be- 
queathed, they  vested  absolutely  in  Williams  Coles^  and  d^d 
not  survive.  To  this  it  may  be  answered,  that  Walter 
Coles*s  claim  was  not  a  legal  but  an  equitable  one.  Wil» 
Hams' Coles  never  complied  with,  or  executed^  his  agreement. 
The  case,  therefore,  does  not  stand  precisely  on  the  footing 
of  chattels  given  to  husband  and  wife  absolutely.  He  did 
no  act  to  sever  the  jointure ;  and  unless  some  act  of  that 

(d)  Chrisfs  kind  had  been  done,  it  subsisted.  In  2  Fern.  6S3.(d)  a  case 
jftt^^Jfix.  is  found  where  the  right  of  survivorship  to  the  wife   took 

place  as  to  money  vested,  in  mortgages  and  bonds,  in  the 
life  of  the  husband.  But  if  th'is  point  be  against  us,  it  does 
not  preclude  our  having  an  account  and  decree  for  the  real 
estate. 

4.  The  fourth  point  is  clearly  against  the  appellees :  for  al- 
though marriage  and  bitth  of  a  child,  concurring,  revoke  a 

(e)  WiUoxT.  will,(e)  either  of  those  events  singly  dcesnot.(^/) 

m^h'  140.  ^*  It  is  said  that  Lucy  Coles  never  considered  herself  as 
yQ  \(^ii  holding  under  Walter  Coles^s  will.  But  it  is  immaterial  what 
A** t/\  SM-  ^^^  ^^^  impressions  of  parties  of  their  legal  rights :  else 
h^dy    Doug,  what  would  become  of  the  appellee  himself,  who  brought  a 

suit  as  claiming  under  the  letter  which  in  this  suit  he  dis« 

claims  ? 
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6.  The  6th  objection  is  founded  in  an  error  in  fact ;  for,    ^^L°?*^* 
according  to  the  btlU  answer,  and  evidence,  possession  was    ^^->rx^ 
not  delivered  to  the  appeike  by  William  Darracotty  the  ad-       I'ayuei 
ministrator,  until  after  the  death  of  Lucy  Coles.      In  fact,       Cotes. 
she  was  in  possession  of  all  the  estate  at  the  time   of  her  —"■"""—" 
death  ;  in  what  character  it  is  not  for  the  appellee  to  say. 

7.  Walter  PaynCy  the  executor,  having  left  the  Common- 
wealth; there  being  no  administrator  de  bonis  non;  all  the 
estate  of  the  testatrix  being  in  the  possession  of  the  defend- 
ant Walter  Coles;  and  the  plaintitTs,  her  legatees,  being  the 
only  persons  entitled  to  the  property  in  question  ;  they  were 
authorized  to  sue  as  legatees. 

8.  All  the  necessary  parties  have  been  made;  for  the 
•ther  legatees  claim  no  title  to  the  property  now  in  ques- 
tion. 

9.  If  the  suit  has  not  been  properly  followed  up  against 
PricCy  the  administrator  of  Darracott^  that  is  no  reason  for 
refusing  us  a  decree  against  Walter  Coles,  We  go  against 
him  for  the  land  at  any  rate ;  and  further  proceedings  may 
be  directed  against  Price. 

Monday^  November  5.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker.  The  history  of  this  cause  in  all  its 
branches,  as  spread  upon  the  record,  is  complicated,  and 
most  of  the  facts  appear  very  uncertain. 

The  bill  charges  that  Williams  Coles^  grandfather  of  the 
appellee,  Walter  Coles^  the  elder,  being  informed  that  his  son 
Walter  was  paying  his  addresses  to  a  young  lady  whom  he 
supposed  to  be  entitled  to  a  considerable  fortune,  on  the 
4th  of  September^  1 768,  wrote  the  following  letter  to  Mrs. 
Darracottj  then  a  widow,  and  mother  of  the  young  lady. 

Coleshill^  Sept.  4,  1768. 
"  Madam, 

**  My  son  informs  me  he  is  paying  his  respects  to  your 
Vol.  I.  3  C 
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^^fsto*"*   daughter,  which  is  very  pleasing  to  his  mother  and  mc.     I 

\^r>f^s^^    initnd  giving  him  now  to  the  value  of  SfiOOL  current  mo- 

P:.*nc8      ncy,  in  lands,  slaves,  and  other  things.     At  mine,  and  his 

Coles.        mother's  death,  will  leave  him  the  land  I  now  live  on^  with 

*'"~"'""""~   my  possessions  in  Ireland^  and  some  slaves.     I  am,  &€• 

"  W.  Coles.'' 

It  may  not  be  improper  here  to  state^  that  Coleshillj  the 
place  where  the  writer  then  lived,  is  affirmed  in  the  answer 
ol  Mary  Payne^  (the  defendant  in  one  of  the  suits,  which 
were  heard  together  in  the  Court  of  Chancery,)  to  have 
been  the  property  of  Litcy  Colts,  the  wife  of  Williams  Coles, 
the  writer  of  the  letter:  and  that  she,  having  been  married 
^  to  a  former  husband  named  Dabney,  had  by  him  a  son 
called  William^  who  dying,  has  left  a  son  of  the  same  name 
still  living,  and  heir  at  law  to  the  said  Lucy  Coks^  his  grand- 
mother. 

The  marriage  between  Walter  Coles  and  Miss  Darracott 
took  effect  not  long  after  rtie  date  ot  the  -above  letter.  On 
the  28th  of  M  irch,  1769,  Walter  Coles,  being  ill,  made  his 
will,  which  ^vas  proved  and  admitted  to  record  in  October 
following,  by  which  he  gave  to  his  wife  the  property  which 
he  had  with  her  as  a  marriage  portion,  and  ten  pounds  for 
mourning  ;  and  then  ^^  gave  and  bequeathed  to  his  father 
and  mother  all  and  singular  the  remaining  part  of  his  estate 
of  any  fiature  or  kind  soever,  to  them  and  their  heirs  for 
ever,  and  constituted  his  father  his  sole  executor." 

A  few  months  after  this,  Walter  Coles,  the  present  ap- 
pellee, and  the  only  issue  of  that  marriage,  was  bom ;  not 
long  after  which  a  suit  was  brought  in  his  name  and  behalf, 
by  Isaac  Winston,  his  guardian,  for  a  specific  performance 
of  the  promise  contained  in  the  before-mentioned  letter,  then' 
in  the  complainant's  possession.  Williams  Coles,  the  de- 
fendant, put  in  an  answer  thereto,  admitting  the  letter  i 
which  is  sworn  to  the  17th  of  September,  1771.  The  de- 
position of  Elizabeth  Darracott,  the  complainant's  grand- 
mother, appears  to  have  been  taken  the  8th  of  February 
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preceding  f  but  by  what  authority  does  not  appear.      That   October, 


of  IVilliam  Darracott^  her  son,  appears  to  have  been  taken 
the  first  of  yune^  1780,  The  magistrates  certify  that  it 
was  taken  in  that  suit,  "  according  to  law.^^  The  suit  ap- 
pears  to  have  been  no  further  proceeded  in.  Mr.  IVkkham^  * 
of  counsel  for  the  appellee,  Coles^  objected  to  the  admission 
of  that  bill  as  evidence  in  the  cause.  This  I  think  brings 
the  case  within  a  narrower  compass. 

Wrlliams  Coles  died  intestate,  leaving  the  appellee,  Walter 

Coles^  his  heir  at  law  :  he  left  also  two  daughters,  from   one 

of  whom  the  appellants,  John  Payne  and  Maryjackaon^  are 

descended,  the  latter  being  the  daughter  of  Mary  Payne^ 

*  sister  of  Johny  the  othrr  appellant. 

Lucy  Coies^  the  widow  of  Williams  Coles^  and  grandmother 
of  the  appellant,  Walter ^  being  the  mother  of  his  father,  and 
one  of  the  objects  of  his  bounty  in  his  will,  survived  her 
husband,  Wiliiatns  Coles ^  several  years,  and  died  testate,  hav- 
ing made  a  will  bearing  date  March  5th,  1784,  which  was 
proved  and  admitted  to  record.  May  5th,  1785.  By 
that  will,  after  several  inconsiderable  legacies,  ^*  she  gave  all 
the  remainder  of  her  estate^  also  her  ready  money,  to  her 
grandchildren  Mary  and  Johu  Pityne;  (above  named  ;)  also 
one  hogshead  of  tobacco  which  was  in  hand.''  She  also  ap- 
pointed Mrs.  Sarah  Syme^  wife  to  Col.  SymCy  trustee  and 
manager  for  her  daughter,  Mary  Payne  (who  then  resided 
in  Philadelphia^  and  her  children,  {John  and  Mary  above 
named,)  and  appointed  several  executors;  of  whom,  as  it  is 
said,  her  grandson  Walter  Payne  alone  qualified,  and  soon 
after  removed  himself  out  of  the  state,  and  went  beyond 
seas,  without  ever  possessing  himself  of  any  part  of  her 
esute,  and  has  never  since  been  heard  of. 

The  bill,  which  was  originally  brought  by  John  Payne 
and  Mary  Payne^  infants,  by  Mary  Payne^  their  mother 
and  next  friend^  suggests  that  William  Darracotty  the  uncle 
of  the  defendant,  Walter  Coles^  having  obtained  letters  of 
administration  on  the  estate  of  Williams  Coles^  the  deceased 
husband  of  Xt^cy,  previously  to  the  probate  of  her  will,  had 
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^^  m"'''  talccn  possesBion  of  her  whole  estate,  alleging  that  her  slaves 
and  personal  estate  were  the  estate  of  his  intestate  WilUamSy 
h<  r  husband,  and  that  her  lands  had  either  descended  upon 
his  nephew,  Walttr  Coles^  as  heir  at  law  of  the  said  Williams^ 
or  was  his  right  in  consequence  of  the  before-nientioned 
letter.  Thai  Darracott^  having  made  a  crop  on  the  land, 
afterwards  made  such  a  distribution  of  the  estate,  as  to  him 
seemed  mett,  leaving  the  defendant,  Walter  Coles^  in  pos- 
session of  the  land,  and  far  greater  part  of  the  other  estate* 
That  Darracott  is  since  dead,  having  appointed  the  defend- 
ant Price  (now  also  dead)  his  executor,  who  took  upon  him- 
self that  office. 

The  aj)pcllants  in  their  bill  claim  the  benefit  of  the  mar- 
riage promise  contained  in  Williams  Coles's  letter  before 
mentioned ;  and  also  of  a  verbal  promise  which  they  allege 
to  have  been  made  by  him  to  William  Darracott^  brother  to 
the  lady  whom  Walter  Coles  the  elder  married,  viz.  that,  if 
the  marriage  should  take  eflEect,  he  would  give  his  son  WaU 
ter^^t  the  time  of  hb  marriage,  his  plantation  in  Goochland 
County,  and  sixteen  or  eighteen  negroes,  with  the  stock  up- 
on that  plantation. 

The  appellee,  Walter  Colesyin  his  answer  to  this  bill,  says, 
that  it  may  be  true  that  Williams  Coles^  his  grandfather,  did 
write  such  a  letter  as  is  set  forth  in  the  bill ;  but,  for  greater 
certainty,  refers  to  such  proof  as  the  complainants  can  bring 
concerning  the  same*    He   has  understood  that  the  said 
letter  was  written  at  the  instance  of  Mrs.  Darracott^  his 
grandmother,  and  that  the  said  Williams  was   induced  to 
write  it  by  information  received  from  her,  or  from  other  rc» 
tations  of  his  mother,  that  her  fortune  was  much  more  con- 
siderable than  it  was  afterwards  found  to  be.     In  various 
other  parts  of  his  answer  he  speaks  of  that  letter,  and  of  its 
operation  and  effect,  in  such  a  manner  as  appears  to  me  to 
manifest  no  doubt  of  its  having  been  actually  written,  as 
charged  in  the  bill.     He  positively  denies  the  verbal  pro- 
mise* 
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It  will  be  proper  to  state,  that,  about  six  months  after  the    October^ 

■       '  1810. 

•ommencement  of  this  suit  in  the  High  Court  of  Chancery,    v-^-v-Xi^ 

the  defendant,  JFo/fer  Coles^  instituted  a  suit  in  Chancery  in      Paynes 

Hanover  County  Court,  against  Mary  Payne^  then  a  widow,       Coiea. 

and  the  appellants,  John  and  Mary^  her  children,  then  in-  ""^^"—^ 

fants,  and  others,  the  object  of  which  was  to  set  aside  the 

will  of  Lucy  Coles^  his  grandmother,  whose  heir  at  law  he 

states  himself  to  have  been.     This  suit,  on  the  petition  of 

Mary  Payne^   was  removed   by   certiorari  into  the   High 

Court  of  Chancery.     The  defendant,  Mary^  there  filed  her 

answer,  in  which,  among  other  things,  she  denies  that  WaU 

ter  Coles^  the  complainant  in  that  suit,  is  heir  at  law  to  her 

mother,  Lucy  Coles;  William  Dabney^  her  great-grandson, 

then  living,  being  her  heir  at  law  :  and  avers,  that  the  estate 

which  he  has  possessed  himself  of,  or  the  greater  part  of  it, 

was  her  mother's  inheritance.  This  answer  imports  to  be  the 

joint  and  separate  answer  of  herself  md  her  children,  jfofm 

and  Mary^  above  named.      Several  depositions  were  taken 

in  that  cause,  and  both  causes  were  set  for  hearing  by  the 

counsel  for  the  appellants.     They  were  heard  together,  and 

the  Chancellor  dismissed  both  bills.     Coles  did  not  appeal 

from  the  decree  against  him  in  the  suit  in  which  he  was 

plaintiff. 

Although,  by  the  acquiescence  of  the  plaintiff  in  the  de- 
cree pronounced  in  the  last- mentioned  suit,  the  decree  in 
that  cause  cannot  be  reviewed  here,  yet  ^s  both  suits  rela- 
ted in  fact  to  the  same  subject  matter,  (being  in  the  nature 
of  cross  causes,)  and  were  heard  together ^  I  am  of  opinion 
that  the  record  and  proceedings  in  that  suit  are  so  far  to  be 
regarded  as  a  part  of  the  record  in  that  which  is  now  before 
the  Court,  as  that  the  evidence  arising  out  of  the  record 
may  be  applied  by  the  Court  in  the  consideration  of  the  case 
before  us.  But,  as  to  the  record  in  the  suit  brought  in  /Ta- 
«wer  County  in  behalf  of  the  appellee,  Walter  Coles ^  then  an 
infant  of  two  or  three  years  of  age,  by  Isaac  Winston  his 
guardian,  against  Williams  Coles^  his  grandfather,  it  appears 
to  mc  that  Mr.  Wiekham^s  exception  to  the  admission  of  it 
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^^Ts^i"*'   ^®  er)idence  in  this  suit  was  very  well  founded ;  there  being 
v^-v^'^    no  sort  of  privity  that  I  can  discover  between  the  present 
Paynea      appellants  and   the  defendant  in  that  suit.     But,  although 
Coles.       that  record,  for  the  reason  just  mentioned,  ought  not  to  be 
admitted  as  evidence\n  this  cause  ;  yet  it  furnishes  a  circum- 
stance which,  I  conceive,  might  have  led  the  Chancellor  to 
direct  an  issue  to  determine  whether  Williams  Coles  did,  or 
did  not,  write  the  letter  charged  in  the  appellant's  bill ;  in- 
asmuch as  the  object  of  the  bill,  thus  brought  by  the  guar- 
dian of  the  appellee,  was  to  establish  the  existence  of  that 
very  letter,  and  to  obtain  a  specific  performance  of  the  pro- 
mise therein  contained,  in  behalf  of  his  ward :  referring  to 
the  said  letter  as  then  in  the  complainant^s  possession  :  and 
the  answer  of  WiUtams  Coles  to  tliat  bill,  which  answer  is  oa 
oath,  confesses  that  he  did  write  such  a  letter* 

The  letter  of  Mr.  Williams  Coles  to  Mrs.  Darracott  (as 
charged  in  the  bill)  contains,  in  my  opinion,  a   promise 
founded  upon  a  valuable  consideration,  the  proposed  mar- 
riage between  his  son  and  her  daughter,  which,   although 
not  made  either  to  his  son,  or  to  the  young  lady,  would, 
upon  their  intermarriage,  enure  to  the  benefit  of  both;  and 
might  also  enure  to  the  benefit  of  the  issue  of  their  mar* 
riage^  if  not  performed  during  the  continuance  of  it ;  which 
promise  a  Court  of  Equity  might  enforce  in  such  manner 
as  might  be  most  beneficial  for  the  parties  claiming  and  en- 
(«)  See  Tabb  titled  to  the  benefit  thereof :  (a)  for,  as  the  former  part  of  the 
Ik.  &  M,  399.  protnise  contained    no    specific  description  of  the  things 
ix'xTFturVt  "*^^°*  ^^  ^^  given  as  a  portion  immediately  upon  the  mar- 
*^^^*  *"^'  '■'^g^i  but  merely  a  promise  of  giving  landsj  slaves^  and  other 
things^  to  the  value  of  3,000/. ;  if  Walter  Coles  had  died  in- 
.  testate,  leaving  his  wife  and  ^^^ra/ children  living,  I  conceive 
that,  upon  a  bill  brought  by  these  parties  against  the  grandfii- 
ther  for  a  specific  performance  of  his  promise,  a  Court  of 
Equity  would  have  decreed  such  a  performance  thereof  (by 
apportioning  the  lands,  slaves,  and  money  to  be  conveyed, 
purchased  or  paid,)  as  would  enure  to  the  bencfif,  notonlv  of 
the  heir  at  law,  but  of  the  younger  children,  and  the  widow : 
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the  marriage  portion,  which  she  brought,  being  one  of  the  October, 
inducements  to  the  promise ;  and  the  younger  children  en- 
titled to  participate,  with  the  heir,  in  whatever  slaves  or 
personal  property  might  have  been  intended  to  be  given. 
As  to  Coleshilly  if  it  belonged  to  the  grandfather,  that ' 
part  of  the  promise  would  have  enured  exclusively  to  the 
benefit  of  the  heir  at  law.  So,  probi^ly,  would  the  pro- 
raised  possessions  in  Ireland.  With  wh^ch  we  have  nothing 
now  to  do. 

Again;  as  this  was  a  promise  which  a  Coi^  of  Equity 
would  enforce,  and  execute,  so,  also,  was  it  cap^le  of  be- 
ing releaaed^  entirely,  by  the  husband  in  his  life-iiirtte;  or  by 
his  last  will  and  testament  wherein  he  should  make  such  a 
provision  for  his  widow  as  she  should  accept.  It  might  be 
questionable  how  iar  a  reltaae  made  by  a  last  will  and  tes- 
tament would  in  this  case  have  barred  the  widow's  claim  to 
a  specific  execution  of  a  marriage  promise,  made  in  con- 
sideration of  the  portion  which  she  brought  to  her  hus- 
band, if  she  had  renounced  ail  benefit  under  the  will  of  her 
husband,  and  brought  a  bill  against  his  father  for  the  per- 
formance of  his  promise :  but,  as  she  did  not,  but  has  alto- 
gether acquiesced  under  her  husband's  will,  it  is  unneces- 
sary to  consider  that  question. 

It  appears  that  the  devise  in  Walter  Coles* s  will  of  all  and 
singular  the  remaining  part  of  his  estate  of  any  nature  or 
kind  soever  to  his  father  and  mother,  and  their  heirs  for 
ever,  operated  as  a  release  to  the  father ,  of  the  obligation 
contained  in  his  letter  to  Mrs.  Darracott^  as  far  as  the  same 
was  not  executed,  in  his  life-time,  by  the  gift  of  larids^ 
slaves^  and  other  things^  to  the  value  of  3,000/. :  for,  quoad 
hoCy  the  promise  was  a  cfiose  in  action;  and,  by  a  bequest 
thereof  to  the  husband  and  wife  jointly,  if  the  subject 
thereof  had  been  in  the  hands  of  another,  and  the  husband 
had  received  it,  or  reduced  it  into  possession,  the  whole 
would  have  rested  in  him  jure  maritu  But  the  husband 
being  the  person  liable  to  the  action  on  account  of  this  chose 
in  actiouy  and  the  same  being  given  to  him  and  his  wife, 
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October,   the  action  is  thereby  extinguished  for  ever:  for  he  can  nei- 
s^^/-^^^   ther  sue  himself,  nor  can  his  wife  sue  him:    the  bequest, 
Paynes      therefore,  must  Operate  as  a  release;   for  if  an  action   be 
Coles.       released  for  an  hour  only,  it  is  extinct  lor  ever. (a) 

(a)  Co.  Utt.      ®"^'  ^^^^  respect  to  the  land  at  Cokshill^  if  it,  in  fact^ 
^0.  a.  did  belong  to  Williams  Coles ^  the  promise,  on  his  son's  mar- 
riage, vested  in  him  an  equitable  title  to  the  same  on   his 
father's  death,  which  was  devisable  by  his  will,  according  to 

(b)  Free,  in  the  authoritv  of  Greenhill  v.  GreetihiiL,  2   Vernon.  679.ri) 

Ch  3»iO.  S   C.  '    ■  »  V  X 

1  Pow.  on  JDe- The  same,  I  presume,  may  be    said  oi  the  p06sesuons  in 
'  Ireland.     In  this  case,  then,  there  being   a  devise  in  fee- 

simple  to  husband  and  wife,  they  were  properly  neither 
joint-tenants,  nor  tenants  in  common:  for,  being  considered 
as  one  person  in  law,  they  could  not  take  the  estate  by 
moieties,  but  both  were  seised  of  the  entirety^  per  tout  ei 
non  per  my;  the  consequence  of  which  was,  that  neither 
husband  nor  wife  could  dispose  of  any  part  thereof  without 
the  assent  of  the  other,  but  the  whole  remained  to  the  sur- 

(c)«JJ/.Co«i.  vivor.M  So  that,  whether  the  Coleshill  lands  were  ori- 
gin  ally  the  property  of  IV'elliams  Coles  ^  or  of  his  wife  Lucy^ 
the  fee-simple  thereof  was  in  the  laiter  at  the  iin>e  of  making 
her  will,  and  passed  to  the  appellants  under  the  Residuary 
clause  in  her  wilL  But,  as  to  the  slavt:8  and  personal  pro- 
perty of  Walter  Coles^  the  son,  I  conceive  that,  if  they  were 
reduced  into  possession  by  his  father  in  his  life-time,  as  /r- 

(rf)  Sec  JVal'  gatee^  (and  not  merely  as  executor  of  his  son,)(^)  the  right  of 

/<?»•»•,  2  Cull,  his  wife  thereto  was  merged  in  the  marital  rights  of  the 
husband ;  and  consequendy  did  not  survive  to  her  as  the  right 
in  the  lands  would. 

But  here  we  must  consider  an  objection,  upon  which  the 
decree  of  the  Chancellor,  dismissing  the  appellant's  bill, 
was  probably  founded,  viz.  that  the  existence  of  the  letter 
from  Williams  Coles  to  Mrs.  Darracott^  as  charged  in  the 
bill,  is  neither  admitted  by  the  answer,  nor  proved  by  any 
other  evidence  whatsoever ;  and,  secondly,  that  it  is  not 
proved  that  the  inheritance  of  Coleshill  was  in  Mrs.  JUucy 
Colcsy  instead  of  her  husband. 
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^^Tsio***  ®°y  "S**^  *^  '^  property  which  the  appellants,  as  claiiitin» 
under  old  Mrs.  Coks^  may  have  by  virtue  of  the  letter  men- 
tioued  in  the  proceedings;  and,  2dly«  As  to  such  other  real 
property  as  that  lady  might  have  had  a  right  to  as  of  her  own 
*"""""""*"  separate  inheritance. 

As  to  claims  to  personal  property,  it  is  not  shewn  nor 
pretended  that  any  such  existed  in  her  favour  which  were 
not  reduced  by  her  husband  into  possession  during  the  co- 
verture. 

With  respect  to  both  the  first-mentioned  descriptions  of 
claims,  the  first  question  is,  whether  the  proceedings  in  the 
suit  brought  by  the  appellee  against  his  grandfather  during 
his  minority  in  Hanover  Court,  to  which  his  grandmother 
v/as  no  party,  and  which  is  particularly  objected  to  as  evi- 
dence by  the  appellee,  in  the  court  below,  were  competent 
to  bind  her;  and  I  am  of  opinion  they  were  not,  inasmuch 
as  in  respect  of  real  property  a  wife  has,  as  it  were,  a  sepa- 
rate existence,  and  therefore  must  be  made  a  party  to  a  suit 
respecting  it  before  it  can  bind  her.  It  is  also  a  rule  of  evi- 
dence that  no  person  can  take  the  benefit  of  the  proceedings  in 
any  suit,  or  any  verdict,  who  would  not  have  been  prejudiced 
(a)2J3ae.6i6  thereby,  if  it  had  gone  against  him.(a)  The  consequence 
174  Bariiig  of  this  principle  applied  to  the  present  case  is,  that  the  ap- 
i.iUeder.  pdjants,  as  claiming  under  old  Mrs.  Coles^  cannot  give  in 
evidence  any  of  the  proceedings  in  the  before-mentioned 
suit:  there  is,  consequently,  no  testimony  whatever  left  re- 
maining in  the  cause,  to  establisli  the  existence,  or  the  ex- 
tent of  the  marriage  promise  on  which  the  appellants'  pre- 
tensions are  bottomed :  the  admission  of  th^  appellee  (from 
report)  of  the  possibility,  or  even  probability, jof  such  a  let- 
ter, cannot  have  such  effect,  as  he  expressly  calls  on  the  ap- 
pellants to  prove  their  case  in  this  particular,  and  in  truth 
admits  noMng^  as  to  the  purport  or  extent  of  that  letter. 
The  claim  of  the  appellants,  therefore,  as  arising  under  the 
marriage  promise,  is  left  without  any  foundation  to  rest  on. 
With  respect  to  a  claim  of  land  as  of  the  separate  inherit- 
ance of  old  Mrs.  Coka^  that  seems  to  be  a  new  idea.  Such 
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m  claim  is  not  advanced,  nor  charged,  in  the  bill  before  us,   •ctober, 
and  is  wholly  unsupported  by  any  testimony,  if  we  except 
some  g-eneral  expressions,  as  to  this  point,  of  Mrs.  Payne^ 
the  guardian   of  the  appellants,  in  her  answer  to  the  suit 
brought  in  Hanover  Court,  to  set  aside  old  Mrs.  Coles*s  will:  " 
but  the  rule  is  well  setded,  that  the  answer  of  a  defendant 
in  Chancery  is  not  evidence  where  it  asserts  a  right  affirma-   • 
tively  in  opposition  to  the  pbintiff's  demand,  but  that,  in 
such  case,  he  is  as  much  bound  to  establish  it  by  indepen- 
dent testimony  as  the  plaintiff  is  to  sustain  his  bill.    On  this 
subject  I  would  refer  to  the  case  of  Beckwith  v.  Butler^  1 
Wash.  224.  as  expressly  in  point*     In  that  case,  an  execu- 
tor, when  called  on  to  account  and  to  say  what  were  the  par- 
ticulars and  amount  of  the  estate  of  the  testator,  swore  that 
a  part  of  that  estate  was  his  (the  cxecuior^s)  property,  by 
reason  of  a  gift  to  him  by  the  testator;  and  there  being  no 
other  testimony  of  this  gift,  it  was  held  by  this  Court  to  be 
monstrous  to  permit  an  executor  to  swear  himself  into  a  part 
of  the  testator's  estate* 

I  must,  therefore,  also  say  that  there  is  no  evidence  in  this 
cause  of  any  separate  property  having  existed  in  old  Mrs. 
Coles^  in  any  of  the  lands  of  which  her  husband  was  pos- 
sessed. The  general  calls  in  the  appellee's  bill  in  Hanover 
Court  which  were  relied  on  to  justify  the  answer  in  this 
particular,  on  the  ground  of  its  being  responsive  to  the  bill, 
are  perhaps  far  less  con^tent  to  have  that  effect  than  the 
call  for  an  account  was  in  the  case  of  Beckwith  v.  Butler. 

I  am  of  opinion^  therefore,  to  affirm  the  Chancellor's  de- 
cree, upon  the  testimony  in  this  cause :  but,  were  this  testi- 
mony even  supplied,  my  opinion  on  the  merits  would  not  be 
different. 

Admitting  that,  in  point  of  sheer  law,  the  interest  of  thi^ 
land  would  have  passed  (had  the  land  been  ascertained  and 
identified)  both  by  the  wills  of  Walter  Coles  and  old  Mrs. 
Coks^  I  am  strongly  inclined  to  believe  that  in  neither 
case  was  it  intended.  With  respect  to  the  former  will,  we 
are  now  in  the  dark:  but  with  respect  to  the  latter,  while 
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^^1810*"*  ^^^^  is,  on  one  hand,  no  iota  of  testimony,  to  shew  that  the 
testatrix  ever  considered  this  as  her  property,  there  is  on  the 
other  hand  abundant  testimony  proving  that  she  considered 
it  as  the  property  of  the  appellanU  Under  these  circum- 
stances, therefore,  the  aid  of  a'  Court  of  Equity  ought  not 
to  be  afforded  to  frustrate  the  expectations  of  the  testatrix  her- 
self, as  well  as  wholly  to  disinherit,  in  favour  of  strangers, 
the  only  issue  of  that  marriage^  to  further  and  promote  which 
the  promise  in  question  is  supposed  to  have  been  made. 
Besides,  independent  of  all  testimony  on  this  point,  it  is 
scarcely  credible,  as  upon  the  face  of  the  will  itself,  that  this 
property  was  contemplated:  for,  while  this  good  lady  was 
particularly  parcelling  out  her  shoebuckles  and  teaspoons, 
&c.  among  her  descendants,  it  is  hardly  to  be  believed 
that  she  would  not  have  also  particularly  designated  this 
immense  interest,  had  it  been  so  designed  or  intended* 

With  respect  to  directing  an  issue  as  to  the  marriage 
promise  in  this  case,  we  are  told,  2  Fonb^  494.  that,  where 
the  evidence  is  fully  the  Court  will  not  direct  an  issue  at  law 
at  all :  and  so,  i  converse^  I  presume,  an  issue  will  not  be  di* 
rected,  when  the  claim  is  altogether  unsupported  by  testi- 
mony, which  is  the  case  before  us. 

As  to  an  issue  respecting  Mrs.  Coles's  separate  inherit- 
ance, we  are  told  in  the  same  book,  p.  495.  that  an  issue 
Ought  not  to  be  directed  to  try  a  title  not  alleged  in  the  plain- 
tiff's  bill:  and,  although  it  is  addled,  by  way  of  exception, 
that  if  a  matter  does  appear  to  the  Court,  at  the  hearing, 
which  goes  to  the  very  right,  the  Court  will  aometimes  or- 
der an  issue  to  tr)*  it;  yet,  in  the  case  before  us,  the  matter 
in  question  does  not  legally  appear  to  the  Court,  by  reason 
of  the  objection  to  the  affirmative  character  of  the  answer 
in  this  particular  as  aforesaid. 

Judge  Fleming.  The  claim  of  the  appellants  to  the 
estate  in  controversy  is  founded  on  a  letter,  containing  a 
marriag('  promise,  charged  in  their  bill  to  have  been  writp 
ten  by  Williams  Coles^  grandfather  of  the  appellee,  and  ai- 
dressed  to  Elizabeth  Darracott^  when  a  inarriage  was  about 
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to  take  place  between  Walter  Coles^  son  of  the  former,  and   October, 

^  '  '  .  1810 

Mary  Darracotty  daughter  of  the  latter,  (which  marriage 
took  effect,)  and  the  subsequent  will  of  Walter  Coles^  the  son, 
dated  the  28th  of  March^  1769.  And  they  come  into  a 
Court  of  Equity  to  assert  their  right. 

The  first  point  made  in  the  cause,  by  the  appellants' 
counsel  in  their  statement,  is  of  seeming  importance,  to 
wit,  *'  that  Williams  Coles  could  dispose  of  no  part  of  th« 
lands  which  descended  to  Lucy  his  wife,  by  inheritance," 
or  to  which  she  was  entitled  in  her  own  right  *'  by  pur- 
chase." But  there  is  neither  proof,  nor  charge  in  the  biUy 
that  any  of  the  lands  in  the  seisin  of  Williams  Coles^  were 
either  the  inheritance  or  purchase  of  Lucy  his  wife ;  and 
all  that  appears  in  the  record  on  that  subject  is  in  the  an- 
swer of  Mary  Payne^  to  the  bill  of  the  appellee  to  set  aside 
his  grandmother's  will ;  wherein  she  uses  this  expression—- 
^^notwithstanding  that  the  greater  part  of  the  Virginia 
estate^  then  in  question^  and  now  in  question  in  this  Courts 
was  the  inheritance  of  the  said  Lucy:^^  which  I  conceive  to 
\>c  a  mere  idle  suggestion  that  ought  to  have  no  effect  on 
the  cause. 

It  is  the  unanimous  opinion  of  the  Court,  that  no  part 
of  the  record  in  the  suit  brought  in  Hanover  Court,  by  the 
guardian  of  the  appt* llee,  in  his  behalf,  in  the  time  of  his 
early  infancy,  is  proper  or  admissible  evidence  in  this 
cause:  and  that  being  altogether  rejected,  it  may,  with 
propriety,  be  asked,  where  is  the  evidence  to  be  found  to 
prove  the  existence  of  the  letter,  or  to  substantiate  the 
marriage  promise  charged  in  the  bill?  There  is  none  that 
proves  it  to  my  satisfaction.  And,  as  to  directing  issues 
to  try  whether  any  of  the  land  in  question  was  the  inhe* 
ritance  of  Lucy  Coles^  the  appellee's  grandmother ;  and  wh^ 
ther  such  a  letter  from  Williams  Coles  to  Mrs.  Darracotty  as 
stated  in  the  bill,  did  exist ;  I  think  it  improper  to  direct 
an  issue  to  try  anv  fact  not  charged  in  the  bill ;  and  I  am 
not  for  hunting  evidence  that  may  tend  CO  deprive  an  only 
child  of  the  estate  and  inheritance  of  his  father,  in  whose 
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OoTOBftk,  ^11  ^it  must  be  obvious  to  every  one)  he  was  pretermitted^ 
solely,  for  want  of  knowledge  in  the  father,  when  he  made 
his  will,  or  at  the  time  of  his  death,  that  the  mother  was  in 
a  state  of  pregnancy*  Any  other  supposition  would  be 
against  every  principle  of  justice,  natural  affection,  and  hu- 
manity. Nature  has  implanted  in  the  birds  of  the  air,  and 
in  the  heaaU  of  the  fitrld,  a  strong  affection,  and  tender  re* 
gard  for  their  own  offspring.  And,  had  the  marriage  pro- 
mise been  sufficiently  proved,  as  stated  in  the  bill,l  might, 
perhaps,  have  been  of  opinion  that,  in  equity^  it  ought  to 
operate  in  favour  of  any  hsue  that  might  be  the  fruit  of  the 
marriage;  for  such  insue  must,  undoubtedly,  have  been 
in  the  contemplation  of  the  parties  to  the  contract  at  the 
time  of  making  it :  and  I  should  have  made  a  long  pause, 
before  I  could  have  decided  in  favour  of  the  appellants,  to 
idle  exclusion  of  the  appellee  from  any  part  of  the  estate^ 
rights  and  interests  of  his  father.  And  such  have  been 
the  impressions  of  our  Legislature  on  the  subject,  that,  so 
long  ago  as  the  year  1785,  in  the  **  act  concerning'  wills- 
qnd  the  distribution  of  intestates^  estates^^  ample  provision 
is  made  for  posthumouB  children,  and  such  as  are  preter- 
mitted in  any  last  will  and  testament,  though  in  life  at  the 

re)  1  Rev.     death  of  the  testator. ((?) 

Code^  c.  98.       j  ^^  ^f  Qpin|oj,^  xx^oTi  the  whole,  that  the  decree  is  cor- 
rect, and  ought  to  be  affirmed. 


j^9vember%,        ^  Cliapmans  agaimt  Chapman. 

.  A  pcoopd  of  UPON  an  appeal  from  a  decree  of  the  late  Judge  of  the 
So?  bTreJd  M  Superior  Court  of  Chancery  for  the  Richmond  District,  in 

eridenee      in 

another,  on  the  ground  that  the  defendata  and  one  of  tlie  plaintiff  in  the  ItUer  soit  were 
parties  to  the  former,  and  that  the  same  point  wii«  in  controversy  in  both  ;  atfther  piaint^^ 
and  the  penon  under  whom  both  the  said  plaiotiffs^otAr^  elaim^  not  haripg  been  iwrties  to 
taoh  former  suit* 

8.  In  sueh  ease,  the  eireumstanee  that  the  <*  -writing*  and  evidencf^  in  the  former  suit 
were  retid  at  the  hearing  of  the  latter,  without  anj  exception  taken  at  that  time  appeariof 
on  the  record,  is  no  proof  that  this  was  done  by  consent  of  parties,  and  d^s  not  preclude  the 
objection  from  being  taken  in  the  appeltkte  Court ;  the  defendant  in  his  amnper  having  oli^ost- 
ed  to  the  admission  of  the  verdict  and  other  proceedings  In  the  former  suit,  but  offered  io  agree 
that  the  depoHtknt  only  might  be  read  {  to  which  offer  no  assent  appeared  on  the  part  ouha 
ptointiflT. 
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a  smt  brought  by  Nathamel  Chapman  against  George  Chafh  ^^"^ 
man^  sea.  his  uncle,  and  revived,  on  the  death  of  the  said  ^^-v^ 
Nathumely  by  a  bill  of  revivor  on  behalf  of  George  Chapman^  ChajwnaM 
jun«  and  jfohn  Chapman^  his  brothers  and  co-heirs*  Cha^mM* 

The  original  bill  stated  that  Nathaniel  Chapman^  grand- 
father  of  the  plaintiff,  and  a  second  Nathamel  Chapmariy  heir 
at  law  of  that  grandfather,  had  successively  died  seised  and 
possessed  of  a  very  considerable  real  and  personal  estate ; 
and  that,  upon  the  death  of  the  latter,  the  same  descended 
to  Pearson  Chapman^  whose  eldest  son  and  heir  at  law  the 
plaintiff  was :   that  Constant  Chapman^  widow  of  the  elder 
Nathaniel^  (whose  children  were  the  second  Nathaniel^  the 
said  Pearson^  George  the  defendant,  and  sundry  daughters,) 
prevailed  on  the  said  Pearson  to  convey  to  the  said  defend- 
ant, by  three  deeds,  a  tract  of  land  in  Fairfax  County,  some 
lots  in  the  town  of  Alexandria^  and  a  tract  of  land,  lying  in 
Fauquier  County,  called  the  Pig'Nut  tract;  by  promising  to 
secure  to  him,  either  by  will  or  deed,  as  much,  or  nearly  as 
much,  of  the  estate  which  then  was  at  her  disposal,  as  she 
should  leave  to  the  said  defend^t ;  that  these  deeds  ex« 
pressed  the  ^*  consideration  of  natural  love  andqfection^  and 
of  ten  shillings  current  money,  paid  to  the  said  Pearson  by 
the  said  George;'**  but  the  actual^  or  /Tf'ncij&a/ consideration 
was  the  promise  aforesaid ;  that  two  of  the  three  deeds  were 
acknowledged  by  the   grantor,  in  open  Court,  in  the  year 
1766,  and  duly  recorded,  but  the  third  (which  was  for  the 
Pig' Nut  tract)  was  acknowledged  in  the  presence  of  two  wit- 
nesses only  ;  that,  having  seen  his   mother's  will,  giving 
nearly  all  her  estate  to  her  son  George^  the  defendant,  the 
said   Pearson  obtained  that  deed,  and  suppressed  it ;  that 
the  defendant  had  sued  the  said   Pearson  in  the  County 
Court  of  Fauquier  J  to  compel  a  renewal  of  that  deed ;  and 
that  suit  abating  by  the  death  of  Pearson^  brought  another 
in  the  High  Court  of  Chancery  against  George  Chapman^ 
jun.  his  devisee;  that,  in  the  year  1793,  George  Chapman^ 
jun«  claiming  as  devisee,  commenced  an  action  of  eject- 
iiient,for  the  said  Pig»Nut  tract  of  land,ia^e  District  Court 
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^^m"^'  of  Z)Mm/r/V*,against  the  said  George  Chapman^wi.  who  thcfe^ 
\^^>omJ  upon  filed  an  amended  bill,  in  the  High  Court  of  Chancery, 
apmaot  pj^yj^g  j^j  injunction  to  stay  proceedings  on  the  ejectment ; 
Chapman,  ^hich  was  granted  upon  the  condition  of  confessing  a  judg- 
ment at  law,  and  relying  upon  his  equitable  tide  alone;  (ia 
which  bill  of  injunction  he  alleged  that  the  number  of  wit- 
nesses  to  the  deed  for  the  said  Pig-Nut  tract,  not  being  suffi- 
cient to  have  it  admitted  to  record,  it  was  returned  to  Constant 
Chapman  to  get  it  more  fully  authenticated,  and  was,  for  that 
purpose,  by  her  delivered  to  her  son  Pearson  the  grantor ;  un- 
der a  solemn  assurance  from  him  that  he  would  acknowledge 
it  in  the  presence  of  a  third  witness,  and  return  it  to  her ;  in- 
stead of  doing  which,  he  had  destroyed  it,  on  the  pretext 
that  he  had  found  a  will,  executed  by  her,  wherein  she  had 
violated  her  promise,  made  him  when  he  executed  those 
deeds  ;  having  left  him  no  part  of  her  estate,  or,  at  most,  a 
very  inconsiderable  legacy ;)  that  the  said  George  Chapman^ 
jun.  the  devisee  as  aforesaid,  answered,  and  stated  the  said 
Pearson^s  motive  for  executing  the  deed  which  he  had  after- 
wards suppressed ;  that,  after  taking  much  testimony  on  both 
sides,  the  Court  directed  an  issue  to  be  tried  to  ascertain 
whether  the  said  Constant  made  the  promise  before  men- 
tioned ;  and  the  Jury  found  that  she  did ;  that,  thereupon, 
the  Chancellor  dismissed  the  said  bill  of  injunction,  and 
George^  the  devisee,  obtained  possession  by  virtue  of  the 
judgment  in  ejectment ;  which  decree  of  dismission  was  af- 
firmed by  the  Court  of  Appeals. 

The  bill  proceeded  to  state  that  the  record  in  the  said 
suit  between  George  Chapman^  sen.  and  George  Chapman^ 
jun.  so  far  as  the  same  concerns  the  satd  promise^  had  an 
intimate  connection  with  the  present  suit ;  the  present  de- 
fendant having  been  a  party  thereto,  and  having  had  an  op- 
portunity of  cross-examining  all  the  witnesses :  it  therefore 
prays  that  the  said  record,  with  all  the  exhibits  in  that  suit, 
may  be  taken  as  part  of  this  bill,  and  that  all  matters  con- 
tained therein,  tending  to  the  establishment  of  that  promise^ 
may  be  received  as  proper  evidence  in  this  cause ;  averring 
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that  the  pramise  so  found  by  the  Jury  in  that  suit  was  never  ^®'^|^"*> 

complied  with,  but  fraudulently  broken  by  the  said  Constant    ^^-v>^^ 

,  Chapman ;  and  therefore  that  the  said  deeds  were  obtained    Chapmwii 

from  him  by  fraud,  Chx^mm. 

The  prayer  of  the  bill  was  for  2l  full  answer  to  the  pr emu 
seSf  a  surrender  of  the  deeds,  and  general  relief. 

The  defendant  answered  very  fully ;  admitting  the  pos- 
sessions, deaths  and  intestacies  of  the  two  first  Nathaniel 
Chapmans^  and  the  descent  on  Pearson  Chapman  ;  but  de- 
nying that  Constant  Chapmwi  made  the  promise  mentioned 
in  the  bill ;  and  alleging  that  Pearson  Chapman  could  not 
have  seen  his  mother's  will  before  he  refused  to  return  the 
deed  for  the  Pig^Nut  tract;  for  the  refusal  was  in  1766, 
and  the  will  was  made  in  1767.  He  objected  to  the  admission 
of  the  verdict^  and  proceedings  in  the  former  causey  as  evi- 
dence in  this  ;  but  was  **  willing  to  consent  that  all  depositions 
in  the  said  suit  should  be  read  by  mutual  consent  i  a  right 
being  retained  to  ekher  party  to  examine  such  of  the  same 
witnesses  as  are  now  alive,  and  to  exhibit  odier  new  testi* 
mony."  No  stich  consent  appears  to  have  been  given  on  the 
part  of  the  plaintiff. 

To  this  answer  there  was  a  general  rejdication ;  after 
which  the  plaintiff  died  intestate,  and  the  suit  was  revived 
by  has  co-beirs  i^ve  mentioned ;  the  bill  of  revivor,  pray- 
ing ^^  that  the  suit  and  the  proceedings  therein  stand  revi- 
ved in  their  names,  and  be  in  the  same  plight  and  condition 
they  were  in  at  his  death;"  and  seeking  abo  a  discovery  of 
rents  and  profits.  The  defendant  answered  this  bill ;  dis» 
covering,  in  genend,  the  rents  and  profits,  and  averring  that 
they  arose  principally  fSrom  the  possessor's  improvements. 
CooMDissions  were  awarded,  (widiout  any  re|dicatian  to 
the  last  answer,)  and  some  deposidons  were  taken. 

The  cause  came  on  finally  to  be  heard,  *^  on  the  xuritings 
€tnd  evidences  formerly  read  in  the  cause  between  two  of  the 
parties^  {George  Chapman^  sen«  and  G^r^  Chapman^  jon*) 
^nnd  on  the  the  presem  UU  atid  answer ;''  on  coiisideratien 

V«t.  I.  r^  E 
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O^  j'^BBft,  nicate  to  that  brother  the  benefit  of  that  verdict,  to  which 
yohn  was  oeither  a  party,  nor  privy;  and  by  which  he  could 
not  possibly  have  been  prejudiced*  Therefore,  taking  the 
matter  either  Way,  I  think  the  record  in  the  former  suit  in- 
admissible as  evidence  in  this  cause*  This  case  appears  to 
me  to  be  much  stronger  than  that  of  Jhiyne  v.  Coles^  latdy 
decided:  in  the  decision  in  that  case  I  cheerfuHy  acquiesce, 
and  think  it  furnishes  an  additkmal  reason  for  my  present 
opinion. 

As  to  the  ikpoaitkru:  the  oflfer  by  die  defendant  to  ad* 
mit  them  to  be  read,  alone,  without  the  verdict  or  other 
parts  of  the  record,  not  bemg  accepted  by  the  comfdainant, 
who  insisted  on  the  whole  being  admitted  as  evidence,  die 
matter  remains  as  if  no  such  offer  was  made;  and  the  same 
reasons  will  apply  for  rejecting  tfiem^  as  for  rejecting  die 
verdict.    . 

I  am  therefore  of  opinion  that  the  decree  be  affirmed* 

Judge  Roans  would  have  assigned  his  reasons  for  af- 
firming the  decree,  had  they  not  all  been  anticipated  in  the 
opinion  just  delivered.  He  contented  himself,  therafore, 
with  expressing  Us  concurrence;  observing  that  the  record 
of  the  former  suit  was  not  admissible  as  evidence  in  this; 
and,  thai  being  excluded,  there  was  no  evidence  to  prove 
thepromise,  alleged  in  the  bill  to  have  been  made  by  Qm» 
statu  Chafmany  on  which  the  plaiiitifis*  claim  is  founded* 
Of  course,  the  bill  was  properly  dismissed* 

Judge  Fleming.  It  is  the  unanimous  opinion  of  die 
Court  that  the  decree  dismissing  the  bill  be  AFratM£i>* 
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M^yoagaimt  Turner.  ^,^SSf?[' 

ON  a  petidon  of  yohn  Mayo  to  the  County  Court  of   The  finding 

-rr  r      t  •  mi      i       r  of  •  Jory,  in  * 

Hanoper^  for  leave  to  erect  a  water  grist* mul,  the  Jury,  on  miii-eaae*  that 
the  writ  of  ad  quod  damnum^  found  that  ^  it  is  probable  that  h^oth  i/eeiv 
the  health  of  the  famUies  of  Letvis  Turner  and  of  mitiam  ^^^  n^^ 
Sagiand^  who  live  near  the  pond^  if  the  mill  is  erected,  will  2^\,^^e<r£r 
be  annoyed  by  the  stagnation  of  the  waters.'*  The  County  the  itagnatioii 
Court,  ^  after  heanog  witnesses,  and  weighing  all  the  cir-  is  coneium^e 
cumstances,"  decided  that  leave  should  not  be  granted  to  ^^er.  ^^^ 
build  the  mill;  and  that  decision  was  affirmed  by  the  Ois* 
trict  Court,  upon  inspection  of  the  record^  withoiU  hearing 
evidence^  whereupon  Mitfo  appealed  to  this  Court. 

Ptyton  Randolph^  for  the  appellant,  on  the  authority  of 
Home  V.  Richards^{a)  contended  that  the  District  Court  (a)  sCo/i^SDr 
ought  to  have  heard  the  evidence  of  witnesses,  and  not  to 
have  determined  the  cause  on  inspection  of  the  record  only, 
whereby  the  appellant  was  precluded  from  offering  testimony 
which  might  have  produced  a  different  decision. 

Wirty  contra,  relied  on  the  5th  section  of  the  act  of  As- 
semUy,(£)  as  conclusive  tor  the  appellee,  and  said  there  was  {b)  t  nev. 
aolhing  against  him  in  the  case  of  Home  v.  Richards.  ^  *^' 

Friday^  October  IS*    The  Judges  pronounced  their  opi-» 


Judge  TucKUU  The  only  question  in  this  case  is,  whe>> 
ther  the  inquest  of  the  Jury  finding  that  the  health  of  cer- 
twi  persons  in  the  neighbourhood,  of  whom  the  appellee's 
family  were  a  part,  will  be  annoyed  by  the  erection  of  a  mill- 
dam,  &C.  be  conclusive  against  the  petitioner;  or  whether  it 
be  competent  for  him  to  examine  witnesses  to  impugn  that 
finding. 
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^^'Tsio^''*  The  second  section  of  the  act  concerning  mills,  after  di- 
\^^/^^  reeling  several  distinct  matters  to  be  inquired « of  by  the 
^'^^  Jttry>  concludes  with  a  direction  that  they  shall  certify 
whether  in  their  opinion  the  health  of  the  neighbours  will 
be  annoyed  by  the  stagnation  of  waters. 

The  fifth  section  enacts,  that  "  If,  07i  such  inquests y  or  oii 
OTHER  evidence^  it  shall  appear  to  the  Court  that  certain  in- 
conveniences may  result,  or  the  health  of  the  neighbours  be 
ANNOYED,  the}'  SHALL  NOT  give  leave  to  build  the  miH  and 
dam. 

From  hence  it  appears  to  me  that  if  the  opinion  of  the 
Jury  be  affirmative^  (as  in  the  present  case,)  that  the  health 
of  the  neighbours  will  be  annoyed,  the  same  is  conclusive 
against  the  party  applying  to  build  the  mill :  but  that,  if  it 
be  merely  negative^  a  person  supposing  himself  likely  to  be 
aggiieved  thereby  may  controvert  such  opinion  of  the  Jury 
by  other  evidence;  and  if,  by  such  other  evidence j  it  shall 
appear  to  the  Court  that  the  health  of  the  neighbours  will  be 
annoyed,  they  are  bound  by  the  terms  of  the  law  not  to  give 
leave  to  build  the  mill. 


Judge  Roane  was  of  the  same  opinion,  and  observed  that 
the  fintiing  of  the  Jury  was  substantially  that  the  health  of 
the  neighbours  would  be  injured. 

Judge  Fleming.  It  is  the  unanimous  opinion  of  the 
Court  that  the  judgment  be  affirmed. 


JS/ovember  2. 


Saunders  against  Wood,  late  Governor. 


Sjirte  [x>Uii  THIS  case  depending  upon  the  satne  principles  tifc  thtit 
WtwUh^  V.  of  Lejiwich  v.  Berkeley ^  \  H.  i^  M.  tU  t!he  judgittrnt 
^M^^x. ' ^  against  the  appellants  was  reversed  by  the  Whole  Cotirt, 

(consisting  of  all  the  Judges,)  for  iht  reasons  given  fa  that 

case. 
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Sutton  as^ainst  Mandevillc.  ThwBday, 

**  October  l«. 

SUTTON  brought  an  actioa  against  JMand&uille  for  the 
use  and  occupation  of  a  house  in  Aiexxtndria*     First  count,  tJe  amioccu- 
indebitatus  assumpsit  for  the  use  and   occupation  of  th«  b)fp«-raiMi«n 
house  for  tlie  space  of  ^— years:  Second  count,  in  con-  ^8**on^^"ym- 
sideration  that  the  plaintiflF  had,  at  the  special  instance  and  P^^i^  *«*|^» 
request  of  the  defendant,  before  that  time  permitted  him  to  mise. 
hold  and  occupy  another  messuage  or  dwelling-house  of  the 
said  plainti£f  with  the  appurtenances,  &c.  and  that  the  said 
defendant  had,  according  to  that  permission,  held  and  occu- 
pied the  same  for  a  long  time,  to  wit, years,  before 

then  elapsed,  the  defendant  undertook,  and  to  the  piaintift 
faithfully  promised,  to  pay  the  plaintiff  so  much  money  as 
he  reasonably  deserved  to  have,  &c.  and  avers  he  deserved 
other  five  hundred  dollars,  &c.  On  non  assumpsit  pleaded, 
the  Jury  found  a  verdict  for  the  plainti£f  for  500  dollars 
damages,  subject  to  the  opinion  of  the  Court  whether  it 
was  necessary  for  the  plaintiff  in  tliat  action  to  prove  an 
express  promise  to  pay  some  rent  for  the  house :  if  such 
promise  be  necessary,  they  find  for  the  defendant.  The  Dis- 
trict Court  decided  in  favour  of  tbe  defendant;  from  which 
judgment  the  plaintifT  appealed* 

Thursday^  October  25.  The  Judges  pronounced  their 
opinions* 

Judge  Tucker.  In  considering  a  similar  question  to 
the  present  in  the  case  of  Eppes  v.  Cole^  4  /f.  fe?  -AT,  161. 
(except  that  in  that  case  an  express  promise  that  the  plain- 
tiff should  be  paid  to  his  satisfaction  was  proved,)  I  had 
occasion  to  cite  a  passage  from  Wooddeson^s  Lectures^ 
vol.  3.  p*  152.  in  which  he  says  that  such  an  action  as  this 
is  maintainable,  to  obtain  a  recompense  for  the  occupation 
of  the  plaintiff  *8  land,  by  his  permission,  where  there  is  no 
stipulation  for  any  precise  rent;  and  adds,  that  scarce  any 
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OcTOBEK,  thbg  is  more  usual  than  such  an  action  of  a$mmpnt  for  die 
use  and  occupation  of  the  plaintiflf's  house  by  his  pemias* 
sion,  I  cited  also  the  opinion  of  Judg^  BuUer^  m  the  case 
of  Birch  v.  Wright^  1  T.  R.  387.  in  corroboration  thereof. 
He  there  said,  the  action  may  be  maintained  either  upon  ao 
express  or  an  implied  promise*  I  beg  leave  to  refer  to  the 
case  itself  for  further  particulars;  and  shall  conclude  with 
giving  it  as  my  opinion,  that  the  judgment  of  the  District 
Court  is  erroneous,  and  ought  to  be  reversed,  and  judgment 
rendered  for  the  appellant. 

Judges  RoAKE  and  Fleming  were  of  the  same  o[nnkm* 

Bt  the  whole  Court,  judgment  reversed,  and  directed 
to  be  entered  for  the  appellant,  according  to  verdict. 


OctoJ^'u^'  Marine  Insurance  Company  of  Alexandria  against 

Stras* 


1.  A  marine  THIS  was  a  controversy  about  a  return  of  premium 
andfrom  JVor-  upou  two  policies  of  insurance  effected  by  WiUtam  Hodgson^ 
floa,  with'^  on  behalf  of  George  Frederick  Stras^  on  a  voyage  **«/  atid 
^^fxjoxhl^from  Norfolk  to  Currapoa^  with  iibertif  of  going  to  any  other 
5f«i  ^in^  "^^'^ '"  '^  ^^^^  Indies^  or  any  one  port  on  the  Spanish 
oranfonc  port  Main,  and  at  andfrom  thence  back  to  Richmondi^  the  first 

on  the  span-  *  ^  ^ 

i$h  Main,  and  policy  being  ^^  upon  any  kind  of  lawful  goods  and  merchan- 
thence    back  dises,  valued  at  6,000  dollars,  laden  or  to  be  laden  on  board 

iQ  Richmond/' 
must   be   un- 
derstood as  an  insurance  **  at  and  from  Yorfolk  to  CurracoOy  in  the  Jirtt  place,  with  liberty 
of  going /ram  Cwrac^a  to  any  other  islan<l,^'  ko. 

2.  If,  therefore,  the  vessel  pat  into  the  island  of  &7%omat,and  thence  return  to  AW^^UL 
without  ever  f^ing  to  Currticoa^  it  is  a  deviation  from  the  voyage;  and,  there  bein^no  pruat 
that  such  deviation  was  occasioned  by  stress  of  weather,  or  other  unavoidable  aeeident,  the 
person  insured  is  entitled  to  no  return  of  premium;  such  being  the  terms  of  the  policy. 

S.  A  protest  before  a  Notary  Poblie,  by  the  master  of  the  vessel,  after  hit  return  U  Wr- 
trinia,  is  no  evidence  in  such  case:  and  ^utre^  would  such  a  protest*  madf  at  St.  Thnmatf$9 
nave  been  antf  evidence ;  the  person  who  made  It  being  alive,  and  no  impediment  to  prerent 
his  deposition  from  being  regularly  taken? 
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Ae  good  schooner  called  the  Sophia^  George  C.  Leacy^  master,   ^*^7g*l  J*** 
and  to  continue  and  endure  until  the  said  goods  and  mer*    s^^^rs^ 
charuHses  should  be  safely  landed  at  Richmond  aforesaid i^^  .^**"*  ^"*-  ^* 
the  secondy  "  upon  the  body,  tackle,  apparel  and  other  fumi-       Stras. 
ture  of  the  said  schooner,  valued  at  4,500  dollars,''  and  to  con-  "^— ^~— 
tinue  ^' until  the  said  vessel  be  safely  arrived  at  Richmond 
aforesaid,  and  until  she  be  moored  twenty-four  hours  in 
good  safety.'* 

In  each  policy  there  was  a  clause  expressing  that  ^^  it 
should  and  might  be  lawful  for  the  said  vessel  in  her  voyage 
to  proceed  and  sail  to,  touch  and  stay  at  any  port  or  places, 
if  thereunto  obliged  by  stress  of  weather,  or  other  unavoida- 
ble accident,  without  detriment  to  the  insurance."  The 
rate  of  premium  was  27  1-2  per  cent,  "to  return  five  per 
cent,  if  the  vessel  did  not  proceed  to  a  second  port^  and  five 
per  cent. (a)  if  the  property  returned  in  the  said  vessel^ip)  and  (a)  Ifihenoa* 

«         t  1*11  r  -  L    1  f  ""'  MW(inthc 

no  loss  happened:  m  all  cases  oi  riturn premium^  one  nai^^eT  policy  on  the 
cent,  on  the  sum  insured  to  be  retained  by  the  assurers:  and  m7n  {he  po- 
it  was  mutually  agreed  by  the  parties,  in  each  policy,  that  J.'^,^"    '*** 
no  part  of  the  premium  should  be  returned,  or  abated,  on  ac- 
count of  any  deviation  which  should  be  made  by  the  owners, 
or  their  factors,  from  the  present  voyage." 

Hodgson^  the  agent  of  Stras^  having,  on  the  2d  of  Decern* 
ber^  1799,  given  his  own  note  negotiable  at  the  Bank  of 
Alexandria  for  the  amount  of  the  premium  being  2,754  dol- 
lars, with  James  Patten  and  James  Z>yiw,endorsors,payablc 
in  six  months;  Strasy  on  the  13th  of  May^  1800,  filed  a  bill 
in  the  late  High  Court  of  Chancer}'  against  The  Marine  In* 
surance  Company  and  the  said  Hodgson^  and  obtained  an  in- 
junction to  inhibit  the  defendant  Hodgson  from  paying  1,825 
dollars,  part  of  the  said  note,  until  the  further  order  of  that 
-  Court. 

The  bill  stated  that  "  the  said  schooner,  while  on  her  di- 
rect  course  to  Currafoa^  was  chased  by  an  armed  vessel, 
which  overtaking  her  fast,  the  Captain,  to  escape  being  cap- 
tured, thought  it  most  prudent  to  put  into  the  island  of  St. 
Thomasj  then  not  far  to  the  leeward,  where  he  arrived  in 

Vol.  3  P 
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OcTA0cm»  8|i(etv;  that,  on  his  arrival,  he  was  detecred  from  proceediog 
'^^r.-"^ii  (o  Currafoa^  bom  the  information  he  had,  of  the  way  tbkber 
M«r  Ins  Co.  being  greatly  infested  with  privateers,  bo  as  to  render  it  aU 
Strtta.  most  impossible  to  have  escaped  capture^  had  be  cootioued 
his  voyage;  in  consequence  of  which,  and  by  the  advice  of 
his  supercargo,  he  thought  it  for  the  benefit  of  all  concerned 
to  remain  at  St.  Thomas  s^  sell  the  cargo,  and  take  a  return 
one^  on  freight,  to  Norfolk;  that  he  accordingly  did  so,  and 
left  St.  Thomaa^s  on  the  1 1th  December^  and  arrived  at  AW- 
folk  on  the  30ih  of  the  same  month,  without  touching  at  anjr 
port  or  place  in  the  ^r<'jf/  Indus  other  than  «S'^  Thomas's f  that 
the  risk  on  a  voyage  to  St.  Thomases  being  considerably  less 
than  on  one  to  Ctirrufoa^  the  rate  of  insurance  was  of  course 
less,  and  could  have  been  effected  at  10  per  cent*  on  the  ouU 
ward  voyage,  and  at  the  same  rate  on  the  return;  so  that 
the  putting  into  St.  Thomases  was  a  benefit  to  the  insurers, 
whose  risk  was  thereby  considerably  diminished.  The 
plaintiff  did  not  claim  any  thing  on  account  of  that  differ^ 
ence  of  risk,  but  conceived  himself,  within  the  express  terms 
of  the  policy,  entitled  to  a  return  of  10  per  cent,  on  the  in- 
surance, (which  would  amount  to  1 ,000  dollars,)  and  to  a  far- 
ther deductic  n  of  premium  on  the  return  cargo,  as  no  return 
cargo  was  taken  on  boards  aud  no  risk  incurred;  (this  at  13 
1-2  per  cent,  on  the  said  cargo  ampunts  to  %25  dollars;)  that, 
on  the  return  of  said  schooner,  it  appeared  the  Captain  had 
neglected  to  make  any  protest  at  St.Thomas\  or  immediately 
on  his  arrival  in  this  ccuntry  ;  and,  as  it  was  deemed  neces* 
sar}%yir  obtaining  the  return  premium^  that  ^wcA/roo/^shouUl 
first  be  presented  to  The  iJarine  Insurance  Company  of 
Alexandria^  the  Captain  was  written  to  at  Norfolk^  and  re- 
quested to  make  out  a  protest  stating  his  reasons  for  going 
into  St.  Thomases;  which  was  accordingly  done;  as  would 
appear  by  his  protest  annexed  to  and  made  part  of  this  bill." 
William  Hartshorne^  President  of  The  Murine  Insurance 
Company^  answered^  for  and  in  behalf  of  the  said  company; 
averring  the  true  intent  and  meaning  of  the  policies  to  hive 
been  to  insure  from  Norfolk  to  CurrafoUy  uiih  liberty,  after 
arrival  at  Currofoa^  to  go  to  any  other  island  in  the  West 
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biSt9^  or  any  one  port  on  the  Spanuh  3£ain^  and  at  and  ^*'7gio*** 
from  thence  to  Richmond;  that  «o  the  contract,  thou^  a 
Ihtle  vaguely  expressed,  was  to  be  understood  among  mer* 
eantiie  men;  that  the  going  to  Su  Thomas*s^  without  ever 
going  to  Currafoa^  was  therefore  a  deviation  from  the  voy« 
age,  and  a  breach  of  the  contract  on  the  part  of  the  insured; 
on  account  of  which  there  was,  by  the  terms  of  the  policies, 
to  be  no  return  ofpremmm.  *^  The  defendant  did  not  ad- 
mit that  the  said  schooner  while  on  her  direct  course  to 
Currafoa  was  chased  by  an  armed  vessel,  so  as  to  make  it 
necessary  or  prudent  to  put  into  the  island  of  Su  Thomas^ 
or  to  excuse  the  said  schooner  from  proceeding  to  Currcfoa; 
or  that  any  other  sufficient  cause  for  the  deviation  from 
Currafoa  did  exist.  If  any  such  sufficient  cause  existed, 
the  usage  of  trade,  for  the  purpose  of  obviating yrawA,  re- 
quired that  the  same  should  have  been  stated  in  a  regular 
protest  at  St.  Thomases  immediately  after  the  arrival  of  the 
vessel  there*  And  the  said  protest  should  have  been  sub* 
scribed  by  the  master  and  mate,  or  master  and  some  of  the 
seamen,  and  dnXy  sworn  or  affirmed  to*  Such  an  instru-, 
ment  would  have  been  entitled  to  credit;  but  the  protest  pro* 
duced  was  not  entitled  to  any ;  having  been  made  at  Nor* 
folk^  and  at  a  considerable  distance  of  time  after  the  alleged 
cause  of  dcviatfcn  had  happened.''  Neither  did  "  the  defend- 
ant admit  that  the  said  vessel  returned  empty  from  St.  Tho-^ 
rnas^s;  but  saith  she  brought,  in  money ^  592  dollars ;  so  that 
a  deduction  of  the  premium  upon  the  whok  sum  home^  (viz. 
6,000  dollars,)  cannot,  upon  any  principle,  be  correct.'* 

The  protest  exhibited  was  the  only  document  (except  the 
two  policies)  filed  in  the  cause ;  no  depositions  being  taken. 
In  that  instrument,  the  captain  sets  forth  the  circumstances 
which  induced  him  to  put  into  St.  Thomas\  much  in  the 
same  manner  as  alleged  in  the  bill;  but  does  not  ^y  whether 
any  return  cargo  was  taken  on  board  at  that  place ;  though 
he  mentions  that  it  was  his  intention^  when  he  went  thither, 
**  to  takey  onfreighty  a  cargo  for  the  port  of  Koktolk.^  He 
farther  says  that  he  sailed  from  St.  Thomas\  and  arrived 
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^<^i'<>BBK>    at  Norfolk;  but  says  nothing  aboitt  returning  to  RiCB- 
^„^-v^^^   HOND,  at  which  place,  according  to  the  policies,  the  voyage 

Mar.  Ins.  Co.  ^as  to  be  ended. 

T. 

Stras.  The  cause  was  heard  on  the  8th  of  March^  1804,  and 

"■""■"""^  the  late  Chancellor  was  of  opinion  that  the  true  construc- 
tion of  the  policies  was  that  the  schooner  Sophia^  and  goods 
and  merchandise  laden  or  to  be  laden  on  board  of  it,  were 
insured  in  a  contemplated  voyage  from  Norfolk  to  CurrafoOj 
or  some  other  island  in  the  West  IndieSy  and  any  port  on 
the  Spanish  Main  and  back  again;  that  therefore  the  diver- 
sion to  Su  Thomases  was  no  deviation  from  the  voyage. 
He  was  also  of  opinion  that  the  phrase  ^^  goods  and  mer- 
chandise laden  cr  to  be  lade?i^  was  to  be  construed  as  ap- 
plying to  a  return  cargo  ;  and  that,  as  no  return  cargo  was 
taken  on  boards  there  ought  to  be  a  deduction  of  premium 
on  that  account.  He  therefore  made  the  injunction  perpe* 
tual;  except  as  to  the  1-2  per  cent*  which  the  company,  by  a 
clause  in  each  policy,  was  authorized  to  retain:  from  which 
decree  the  defendants  appealed. 

Call  and  Williams,  for  the  appellants,  rtWtd  on  two  points; 
1.  That  the  vessel  was  bound  to  go  to  Currafoa,  before 
she  was  authorized  to  go  to  any  other  island  in  the  West 
Indies*  Without  this  construction,  that  pan  of  the  policy 
which  mentions  a  second  port  (after  going  to  Currapod) 
would  be  senseless.  The  general  course  of  decision  is 
that,  where  several  ports  are  mentioned  to  which  the  ves- 
sel may  go,  but  the  order  in  which  to  take  them  is  not  pre^ 
scribed^  their  geographical  position  furnishes  the  rule ;  but, 
where  a  particular  order  is  prescribed  in  the  policy,  it  must 
(rt)  Beatson    be  pursued.(a) 

Term  Rep.  2.  The  protest  of  the  master,  even  if  made  at  St.  Tho^ 
on  itia.  p!^*395,  'WflT^'*  immediately  on  his  arrival,  would  not  have  been  evi- 
(|)*  Setiat  V.  dencc;(^>the  person  who  made  it  being  living.  But  if  any 
TVm'^*  iJep.  ^^^^^^  should  be  given  to  any  protest,  none  is  due  to  the 
III,    *^"''*^  protest  in  this  case,  which  was  not  recent;  nor  immediate; 
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but  since  this  controversy  began.     Even  the  deposition  of  ^^'^S"^* 
the  master,  taken  ex  partem  would  not  be  evidence.  v^^^-v^^^^ 

Mar.  Ins.  C«.\ 

V. 

Wickham^  contra.     The  vessel's  gohig  to  St.    Thomases       ^^"^ 
was  no  deviation.    The  contract  did  not  require  that  she 
should  go  to  Currofoa  Jirat;  and,  that  being  silent,  she  had 
a  right  to  touch  at  Su    Thomas*8y  which  is  in  the  direct 
route  to  Currafoa.     But,  indeed,  she  was  not  bound  to  go 
to  Currafoa  at  all;  and,  upon  failing  to  do  so,  might  claim  a 
return  of  the  premium.     There  are  diiFecent  opinions,  whe- 
ther the  insured  has  a  right  not  to  proceed  on  the  voyage: 
but  the  law  is  laid  down  that  he  has  such  right;  and,  in  case 
he  chooses  to  exert  it,  the  premium  ought  to  be  returned ; 
for  risk  is  the  essence  of  the  contract  ;(a)  and  it  is  not  ne-  (^^  MarnhoQ 
cessary  to  stipulate  for  a  return  of  premium,  where  ex  cequo  *^^'  ^^ 
et  bono  it  ought  to  be  retumcd.(^)  (A)  ManhaU^ 

As  to  the  evidence.     The  protest  was  read  at  the  hearing.  Burr     lisr- 
and  not  excepted  to.     If  an  objection  had  been  made,  we  f^^i^^  ^' 
might  have  regularly  taken  the  deposition  of  the  captain. 
The  protest,  therefore,  ought  to  be  received.     But  if  it  be 
not  evidence,  the  only  effect  should  be  to  open  the  cause, 
and  give  the  parties  leave  to  uke  their  testimony  again.  As 
the  case  now  stands,  rejecting  the  protest,  there  is  no  proof 
of  the  deviation;  for  the  policies  prove  nothing ;(c)    and  (c)  ManhaU, 
then  there  is  nothing  to  prevent  a  return  of  premium. 

Argument  in  reply.  The  principle,  that,  where  there  is 
no  stipulation  to  the  contrary,  and  the  risk  is  not  run,  the 
premium  shall  be  returned,  does  not  apply  to  this  case :  for 
here  the  stipulation  is  express^  that,  in  case  of  deviation, 
there  should  be  no  return  of  premium. 

The  plaintiff  sta  tes  in  his  bill  that  he  went  toe  St.  Tho* 
mas*s  from  necessity.  The  answer  admits  that  he  went  there 
but  denies  the  necessity.  I'he  plaintiff'  then  vom^X prove  it: 
the  burden  of  proof  does  not  lie  on  the  defendants.  The  evi- 
dence on  the  part  of  the  plaintiff  being  altogether  illegal,  it 
was  not  necessary  for  us  to  make  an  objection  in  the  Court 
below  :  for  the  rule  is  that,  where  a  party  means  to  object 
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OcToBBs,   to  a  paper  which  od  the  face  of  it  appeofn  lo  be  etiubfce, 
s^'>rs^    he  must  »hew  his  objectioo:  but  that  is  not  necesaary  aa  to 
Mar.  Int.  Co.  a  paper  which,  tm  its  fuce^  is  no  evidence,     Mr.  Wickhamfe 
Strat.       posiuoD  that  the  cause  bhoukl  be  sent  back^  and  leave  gtven 
*""-""""*"   to  the  parties  to  take  new  testimony,  would  produce  an  end- 
less circle  of  litigation.  Where  the  parties  are  prepared  wA 
go  to  trial,  this  Court  must  take  the  record  as  it  stands,  and, 
if  DO  evidence  appears  in  support  of  the  decree,  it  must  be 
reversed. 

Friday^  October  26.  The  Judges  Flkhing  and  Tucker 
(Judge  RoAMK  not  attting  in  the  cause)  pronounced  tb«tt» 
c^nnions* 

Judge  Tucker.  This  was  a  bill  brought  by  the  appellee 
Strasy  for  a  return  of  premium  on  the  schooner  Sophia  and 
her  cargo  ^  at  and  from  Norfolk  to  Currafoa^  with  liber^  of 
going  to  any  other  island  in  the  West  Indies^  or  any  one  port 
on  the  Spanish  Many  and  at  and  from  thence  back  to  Rich, 
momiJ^^ 

The  bill  suggests  that  the  schooner,  while  on  her  direct 
course  to  Currafoa  was  chased  by  an  armed  vessel,  which 
ovenaking  her  fast,  the  Captain,  to  escape  being  captured, 
put  into  the  island  of  St.  Thomas^  then  not  far  to  the  lee- 
ward, where  he  arrived  in  safety;  that  he  was  deterred  from 
proceeding  to  Currafoa  from  informarion  that  the  way  thither 
was  gready  infested  with  privateers,  so  as  to  render  it  dmost 
impossible  to  escape  capture.  He  therefore  sold  his  cargo  at 
St.  Thomas\  and  took  a  return  cargo  on  freight  to  Norfolk^ 
where  he  arrived  on  the  30th  of  December^  1799,  without 
touching  at  any  port  or  place  in  the  West  Indies^  other  than 
St.  Thomases.  There  was  a  condition  in  the  policy*  for  a  return 
of  premium  in  case  the  Sophia  should  not  proceed  to  Vi  second 
port ;  and  also  for  a  further  return  if  the  property  (the  car- 
go) should  return  in  the  vessel,  and  no  loss  should  happen. 

The  policies  contain  two  other  material  clauses  ;  "  first, 
that  it  shall  and  may  be  lawful  for  the  said  vessel  in  her 
5 


In  the  $5th  Year  of  the  Commomvealdu  415 

vorage  to  proceed  aoH  sail  to^  touchy  and  &tfiy  at  any  port  or   ***  j^^^^^"' 

pbrcs,  if  thrreimto  o^/?^f^by  stress  of   wt-aiher,  or  othtr 

vni^Qtdabk  accidt-nt^  wiibout  prt^juJiee  to  that  insurance/' 

StTOodly  I  ■■*  It  was  mutnsUlv  agreed   \iy   the  purrit-s  that  no 

part  of  the  premium  should  be  returned,,  or  ahatrd^  on  so  ^^ 

count  of  an\  dwiatiGn  which  shall  he  mnde   by  the  owiii;rj 

or  iheir  factors,  from  the  present  voyage/' 

The  sole  question  then  is^  was,  or  wa»  not,  the  gotug  into 
St»   Thomas'^s  a  deviation  I 

If  the  case  slated  in  the  bill  be  made  out-,  there  is  no 
ground  co  call  it  a  deviation ;  the  first  recited  cUuse  in  the 
policy  expressly  providing,  that  it  thereunto  obliged  by 
stress  of  wrathcr,  or  other  untFVQidable  accident,  she  might 
lawfully  go  into  A  ThomftH^a  (or  twenty  othtr  difflrent 
places,  under  the  like  circumstances)  to  avoid  the  danger.  («)  (o>  fkt  -Wor- 
lac  oise  IS  expressly  %vnhm  the  terms  of  th^^  policy*  rftncf,  *ju. 

But  what  IS  ih^  proof  of  this  danger^  and  necemty  f  Not  ^//^ttr^ufiL" 
the  complainant's  bill  surtly  !  So  much  of  it  as  relates  to 
this  necessity  is  expressly  denied  by  the  answer-  1  here 
remains  then  no  shadow  of  proof  of  such  necessity  but  a  pa- 
per  purporting  to  be  the  copy  of  the  Captain's  protc^si,  maje 
in  Norfolk  (jiot  St,  Thpmm%  nor corro!x)i"ated  by  iht- oaths 
of  his  mafe  and  stamen^  as  is  usual  when  a  vessel  is  forced 
out  of  her  course  into  a  different  pon)  on  the  5th  day  of 
Fehruary^  taoO,  nearjyi;^  ri^erkfi  aiier  his  arrival  in  NorfolL 
Whatever  may  be  the  effect  of  a  protest  taken  in  a  foreign 
country,  to  which  not  only  the  master  but  the  mate  and  map 
rinersof  the  vessel  may  make  oath  immediaiely  after  their 
arrival  in  a  port  into  which  they  have  been  driven  by  strLsa 
of  weather^  or  by  an.  enemy*  according  to  the  ordinruy 
usage  in  such  cases ^  (on  which  I  mean  not  to  give  any  opU 
jiion,)  such  a  protest  as  this,  taken  at  so  remote  a  period  of 
lime,  and  in  a  different  port  and  country  from  that  where 
the  vessel  first  arrived,  after  the  insurance  upon  her  could 
operate,  appears  to  me  to  be  entitlrd  to  no  more  respect  as 
evii/tiice^  m  h  case  of  this  nature,  thitn  any  other  tJ^/HTi/^ri/  .'&w 
davit,  made  by  a  person  respecting  any  controversy  which 
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OcTOBEK,   had  happened,  or  might  happen,  between  any  persons  what- 
s^^Noi^/    soever.     Therefore,  without  relying  on  the  decision  in  the 
Mar.  Ins.  Go.  case  of  Scfiat  V.  PortcVy  7  T.  Rep.  158.  I  am   decidedly 
Stras.       of  opinion  that  t^^t^  protest  is  no  evidence  at  all  in  the  pre- 
"■""■""""  sent  case.     The  consequence  is,  that  the  complainant  has 
failed  to  throve  his  case  to  have  been  such  as  to  entitle  him 
to  the  benefit  of  that  clause  of  the  policy  which  would  have 
justified  his  sailing  into^  and  staying  at^  St.  Thomas\  if  the 
facts  stated  in  his  bill  had  been  supported  by  proper  testi- 
mony.    The  case,  therefore,  falls  under  the   last  clause  of 
the  policy  before  recited,  by  which  it  was  agreed  that  no 
part  of  the  premium  should  be  returned  or  abated  on   ac- 
count of  any  deviation  which  should  be  made  by  the  owners, 
or  their  factors,  from  the  intended  voyage  ;  unless  the  de- 
scription of  the  intended  vb^'age  contained  in  these  words 
of  the  policy,  viz.  '*  at  and  from  Nor/oik  to  Currafooy  with 
liberty  of  going  to  any  other  island  in  the  West  Indies^  or 
any   one  port  on  the  Spanish   Main^    and  at  and  from 
THENCE  back   to   Rkhmond^^   will  apply   to  tfic    voyage 
which  has. been  performed. 

Mr.  Wickham^  for  the  appellant,  contended  that  the  true 
intent  and  meaning  of  the  policy  was,  that  the  schooner 
might  lawfully  go  to  any  two  ports  in  the   West  Indies^  of 
which  Currafoa  must  be  bnei  but  that  she  was  not  bound 
to  go  FIRST  to  CURRA90A,  but  might  go  first  to  any  other 
port  in  the  course  of  the  voyage  to  Currafoa^  and  then  pro- 
ceed to  Currafoa^  from  whence  she  was  in  that  case  to  re- 
turn back  to  Richmond.     But  the  words  of  the  policy  do 
not  admit  of  that  construction ;  for  tjje  word  thence  re- 
fers to  the  last-mentioned  description  contained'in  ttie  po- 
licy, viz.  any  other  island  in  the   West  Indies^  or  any  one 
port  on  the  Spanish  Muin^  and  at  and  from  thence   (f.  e. 
such  last-mentioned  island  or  port  on  the   Spanish  Main) 
back  to  Richmond.     The  sense  is  so  clear  that  I  am  some- 
what surprised  that  so  much  stress  was  laid  upon  that 
point*     The  Sophia  did  not  then  proceed  upon  the   voyage 
described  in  the  policy.     This  was  a  deviation ;   by  which 
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k  meant  a  vobmtary  departure,  without  any  ncccsaity,  from  ^^^yg^"** 
die  usual  course  of  the  voyage  insured,  (a)     From  the    v.^~v<^s»/ 
moment  this  happens  the  voyage  is  changed*  the  contract  ^**'  *^'  ^*** 
(of  risk)  is  determined;  the  insurer  being  discharged  from       ^^'^*- 
all  si;Ase<{Qent  responsibility;  yet  he  is  entitled  to  retain  the  (a..  MurshaU 
whole  PR£XiUH|   for  the  cflfcct  of  a  deviation  is  not  to  %^^!^arkT* 
vitiate  or  avoid  the  policy,  but  to  determine  the  risk   from  ^^' 
die  time  qf  the  deviation*     The  proper  course  of  the  voy* 
age  being  once  interrupted  cannot  be  resumed  in  the  eyes 
of  the  law.     The  shortness  of  the  time,  or  of  the  distance, 
of  a  deviation  nudges  no  difference  as  to  its  effect  on  the 
contract.     Whether  it  be  for  one  hour,  or  a  month  ;  or  for 
one  nule,  or  one  hundred,  the  consequence  is  the  same^Cb)  C*),'^|I'*^ 

Imiu-  Sv-t    •>93y 

The  true  reason  (as  it  is  said)  why  a  deviation  discharires  394.   Park, 

,_      -  .  i_     .  f    ,.        .  1     ..  ^       \     »6jd:  iJ94.  298. 

tae  insurance,  is  not  the  mcrease  ot  the  nsk,  but,  that  the 
party  CMUracttng  has  voluntarily  substimted  another  voyage 
for  that  which  was  insured.(c)  So,  here,  the  Sophia^  by  ^2/*^94'4o?' 
returmng  hack  from  St.  Thomases  (supposing  her  going  ^^h,  ^4. 
iUo  that  port  was  matter  of  necessity  to  avoid  capture,  and 
therefore  justifiable)  to  Virginia^  instead  of  proceeding  to 
CurrafoOy  substituted  another  voyage  from  that  which  was 
insured^  which  vitiated  the  policy  from  that  time.  So  that 
the  underwriters  were  not  only  discharged  from  sX\  fixture 
liability,  or  risk  yxfon  the  policy,  but,  also,  from  the  condi- 
tion of  an  dsatement,  or  return  of  premium  on  any  account 
whatsoever* 

But  diis  is  not  the  onhf  deviation  that  the  Sophia  made 
-ffom  the  intended  voyage,  if  the  charges  in  the  bill  be  evi* 
dence  against  4ie  complainant,  or  the  captain's  affidavit,  or 
proteet^  as  it  is  called,  be  admissible  evidence  in  this  cause. 
The  voyage  intended  and  insured  against  was  firom  Norfolk 
to  CurrofoOi  &c.  and  back  to  Richmond.  But,  instead  of 
r^uming  back  to  ^/cAmo/i^  the  Sophia  took  in  a  freight 
at  Stm  Thomases  for  Norfolk,  and  there  discharge  i  her 
cargo.  It  does  not  appear  she  ever  did  return  to  Rich' 
mond^  if  she  (Ud,  the  taking  in  a  freight,  and  going  into 
Norfolk  to  discharge  it,  was  such  a  deviation,  as,  from  that 

V0L.  I.  3G 
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^^uTo'*'  Cfmr,  (if  nothing  which  happened  before  had  done  so,)  dis* 
v^F-vn^^   charged  the  poUcy,  by  substituting  an  entirely  difierent  re* 

Mar.  Ins.  Co.  f^^n  voyage  from  that  insured.     The  cases  of  Fox  v.  Blacky 
Stras.       Tonam9on  v.  Guyon^  and  Elliott  v«  Wilson^  cited  Mar^haU^ 

^  '     UficL  SMb  and  Parity  Und.  295.;  and  that  of  Beaton  v.  H0- 

worthy  cited  ibid.  396»  and  398.  and  reported  in  6  T*  R. 
531«;  with  the  case  of  Clasoti  v.  Simmondiy  there  cited  hf 
^  Judge  Lawrence,  all  gomg  to  the  saane  point,  are  cos- 
flusive  in  my  opinion  to  shew  that  the  taking  in  a  freig^ 
for  Norfolk^  instead  of  Richmond,  was  the  substitution  of  a 
different  voyage  from  that  insured  against,  and  a  voluntary 
abandonment  of  the  terms  and  condition  of  the  policy*  I 
am  therefore  of  opinion,  that  Mr.  Stra^  was  not  entitled 
to  any  return  of  prejnium;  but  that  his  bill  ou^  to  have 
been  dismissed^  t^nsequ^ntlyf  that -the  .decree  be  ..reversed, 
and  the  bill  now  dismissed* 

Judge  Flemiko*  It  is  a  sound  general  principle  that 
wh>  ever  comes  into  a  Court  oi  Equity  to  ask  relief  against 
any  part  of  his  contract,  ought  to  shew  by  the  dearest  evi» 
dence  that  he  has  done  every  diing  on  his  part  to  entitle  him 
to  such  relief* 

There  can  be  no  doubt  but  the  Sophide  having  put  into 
the  port  of  St.  Tliomas^s^  before  she  arrived  at  CurrafsOy 
the  first  destmed  port  of  her  voyage,  was  a  deviation  from 
her  course;  \%hich  would  have  been  justified,  had  there 
been  legal  evidence  that  it  was  to  avoid  capture  by  an.  ene* 
my  9  as  alleged  by  the  appellee  1  but,  there  bemg  no  such 
evidence,  or  of  any  other  justifiable  cause,  proved,  or  even 
alleged,  the  deviation  must  have  the  same  effect  upon  the 
insurance  as  if  she  voluntarily  had  gone  a  hundred  leagues 
out  of  her  direct  or  usual  course.  The  consequences  of 
such  deviation,  and  the  authorities  on  which  they  are 
founded,  have  been  so  fully  stated  by  Judge  Tucker,  that 
J  shall  only  add  my  concurrence  in  the  opinion  that  the 
decree  be  reversed,  and  the  biU  dismissed  with.costs* 


* 
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Yancey  t^ttinH  Hopkins*  o^S^i 

LUND  HOPKINS  of  the  Cowty  of  P^wkgUmy  on  the  ,i,J;rt^t;r*th2 
first  of  March^  ir99,  filed  his  bill  in  the  late  High  Court  of  Commi«iooer 
Chancety,  against  Robert  Tancey  and  Rkhard  Farias  setdng  to  »  wn>ns 
forth  that  **  Joseph  Hepkins^  father  of  the  {datmiff,  was  in  bis  by  the  Sberifr 
life-cime  seised  in  fee  of  a  tract  of  Und  in  the  County  of  ^rtj  of  meh 
Louisa^  containing  by  estiouitton  400  acres,  and,  being  so  ^^*ed  *br 
seised,  departed  this  life  in  the  year  1780,  having  first  made  **„^|^^p***5 
his  last  wtlL  by  virtue  of  which  the  plaintiff  became  entided  «»m«thAt  the 

proper  retort 

in  fee  to  the  whole  of  the  said  land,  after  deducting  his  ofther^htfoi 
mother^s  dower;  that,  wtule  the  plaintiff  was  an  infant,  (but  lief  b  to  a 
in  what  year  he  couM  not  ascertain,)  the  defendant  Robert  ^^^j^^^i 
Tancey  ^^  Deputy  Sheriff  of  the  County  of  Louisa,  preUnding  ^  ^^^ 
that  taxes  were  due  on  the  plaintiff  ^s  part  of  the  said  land,  »"<^  •  reiWse, 

*  *  or    reoonvcy- 

affectcd  to  expose  the  same  to  public  auction^  to  raisf  U^  «nce  of  th^ 
amount  of  those  taxes;  that  no  stieh  taxes  were  dues  or,  if 
any,  not  more  than  3&  or  4/. ;  that  no  notkc  was  given  of  the  thoritj  giTen 
time  and  place  of  sale;  or,  if  any  was  given,  it  did  not  de-  ©Ji^T.whe^ 
scribe  to  wAom  the  land  belonged;  that  no  persons  were  pre-  oJi^*{^*^'^^ 
sent,  except  Robert  Tancey  himself,  and  two  other  persons,  other  perMnt 
(neither  of  whom  bade,)  when  the  plaintiff's  part  aforesaid,  feited  or  iest» 
heir^  worth  from  four  to  six  dollars  per  acre^  was  struck  out^  ly  pursoed  ^ia 
by  the  said  TanceyU  du-ection,  to  hmaelf  at  the  price  of  4/.  SllSSe.  ^' 
or  some  other  equally  trifling;  that  he  not  only  9£tcdfrau^  3  j^^  ^^^ 
dtdenthj.  but  never  was  authorized  in  his  conduct  by  the  ?^.  •"  Jn/aru 

^  beings  by  imt- 

High  Sheriff  whose  Deputy  he  was;  that,  combining  with  toA?r,  listed  by 
the  defendant  Faris^  he  had  pretended  to  sell  the  said  land  skmerofVm^ 
to  the  said  Farts ;  that  both  of  them  knew  that  the  plaintiff  ^rty*^f^I^ 
was  an  n^mt  at  the  time  of  the  sale  by  auction,  and  did  not  ^*'"gS^™*J; 
exceed  twenty-six  years  of  age  on  the  23d  day  of  November,  ■'*«*;»  ^  tax- 

her^  1786;  be- 
ing bought  by  the  Deputy  SherifT,  -who  sold  it;  conveyed  to  him  by  the  High  Sheriff  in  Fe* 
bntanff  \79S\  end  afterwanls  sold  by  the  Deputy  Sheriff;  the  riglitof  the  infant  vruM  esta- 
blished againsl  the  last  purchaser;  {u'ho  bought  with  ftiU  notice  of  all  the  circunutancet;)  not- 
withstanding the  foit  WM  not  brought  antii  Myegr*  after  the  plaintiff  atteined  hb  foB  age. 
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^Tsio*"'    *^^^»  *^^  **  plaintiff,  in  the  year  1785,  had  removed  from 


Louisa  to  the  City  of  Richmond;  that  no  application 
evei^  made  to  hit  g%iarSan^  Anthony  Hoyden^  for  any  taxes 
due  from  him;  that  he  had  never  returned  to  live  in  Louisa^ 
that  Farh  w^s  well  acquainted  with  all  the  circumstances  of 
the  said  sale  at  auction  ;  he  living,  at  the  time,  on  diat  part 
allotted  to  the  plaintiff^s  mother  for  dower;  that  there  was 
sufficient  personal  property  on  the  said  land  to  satisfy  any 
taxes  due  thereon ;  that  the  said  Farts  had  paid  little  or  no 
money  for  the  purchase  made  t^  him  of  the  said  Tlamcey; 
and  that  they  both  had  derived  consideraUe  profits,  having 
been  in  posstssioo  of  the  land  ever  unce  the  auction  afore- 
said.** 

The  bill  therefore  prayed  **  a  perfect  answer,  fix)m  bodi 
the  defendants,  as  to  the  premises;  that  aU  official  or  other 
writings,  whether  deeds  or  obligations,  which  had  passed 
between  them  concerning  the  said  land  should  be  directed  to 
be  canceUed;  that  diey  should  be  decreed  to  smrender  to  the 
plaintiff  possession  of  the  hmd,  and  account  with  him  for  aU 
rents  and  profits  arising  therefrom;  or  that  he  might  receive 
any  other  or  further  reKef  more  agreeable  to  equity*'' 

The  separate  answer  of  Robert  2^rey  admitted  ^^thatfae 
sold  a  part  of  the  tract  of  land  mentioned  in  the  biU  for  the 
taxes  due  thereon  for  die  years  1781'  and  1785;  but  averred 
that  he  was  fully  authorized  so  to  do  both  by  law,  and  by  his 
principal  the  High  Sheriff;  that  he  this  defendant  bad  paid 
the  taxes  of  said  land  into  the  treasury,  or  that  there  was  a 
judgment  against  his  principal,  he  does  not  now  recollect 
which,  but  inclines  to  believe  the  latter;  that  there  was  no 
property  that  this  defendant  knew  of  on  said  land,  of  the 
estate  of  Hopkins^  whereof  the  taxes  could  be  made;  and,  as 
the  law  then  stood,  there  was  no  other  alternative  but  to  sell 
a  part  of  the  land  for  the  taxes  due;  that  the  quantity  of 
non-resident  lands  in  the  Countv  of  Louisa  is  very  conside- 
rable ;  that,  at  the  rate  of  taxation  on  lands  at  that  time,  the 
amount  thereof,  being  unpaid,  would  have  completely  ruined 
this  defendant,  who  was  then  just  beginning  to  act  for  bim- 
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ifclf;  that  the  land  was  sold  m  the  num^  ^  Elizabeth  Hop-  ^Jg\"*' 

kins;  that,  in  that  name^  it  was  charged  by  the  Commissioners 

of  the  land  tax^  who  by  law  make  out  the  book  for  the  She* 

riff;  that  there  was  no  land  charged  to  Joseph  Hopkins,  or 

Lund  Hopkins  ;  that,  by  the  will  of  Joseph  Hopkins^  then  "" 

deceased,  this  land  was  left  to  his  wife  Elizabeth  Hopldna^ 

who,  at  the  time  the  assessment  was  made,  occupied  and 

possessed  the  same;  consequently,  the  land  was  charged  in 

the  proper  person's  name ;  at  all  events,  the  land  owed  taxes 

to  the  Commonwealth,  and  it  was  the  duty  of  the  owner  t9 

eome  to  the  Sheriff*  and  pay  iU^ 

This  defendant  further  said,  that  ^^  the  land  was  advertised 
four  weeks  in  the  Virginia  Gazette^  according  to  law;  nay, 
diat  it  had  been  twice  advertised ;  that,  on  the  Ust  day,  no 
person  coming  to  pay  the  taxes,  and  this  defendant  knowing 
not  to  whom  to  apply,  the  said  Elizabeth  Hopkim  having 
intermarried,  and  gone  off,  God  knows  where,  the  land  was 
exposed  to  sale,  vsad  sold  on  one  month's  credit  at  the  most 
noted  place  on  the  premises;  that  there  were  several  persons 
present,  either  of  whom  this  defendant  believes  could  have 
purchased  if  they  chose;  that  he  did  not  wish  to  buy  him- 
self, and  requested  the  bystanders  to  bid;  none  of  whom 
making  a  bid,  it  was,   after  crying  a  considerable  time;, 
knocked  out  on  thb  defendant  at  his  bid;  that  he  then  gave 
■  notice  that  he  wouid  give  up  his  purchase^  if  the  executor  of 
Hopkins^  one  Anthony  Hayden^  would  come  and  pay  up  the 
taxes  and  expenses  of  selling  the  land  in  a  short  time;  that 
he  believes  that  said  hiayden  was  advised  thereof,  for  that 
he  made  application  some  time  after  (this  defendant  thinks 
about  six  or  eight  months)  to  know  if  the  land  would  then 
be  given  up  if  the  taxes  were  paid;  that  this  defendant  then 
offered  to  give  up  the  same  if  he,  Hoyden,  would  repay  him 
what  he  had  advanced,  and  his  expenses,  &c.;  that  Hayden 
said  he  had  no  estate  of  Hopkins  in  his  hands,  but  would  try- 
to  settle  it  speedily;  but  so  it  is  that  this  defendant  has  not 

•JVb<«.   This  allegation  in  the  answer  was  plainly  incorrect;  the  land  being - 
dcTised  in  the  will  to  Lund  Uopkint  onlj. 
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^**^8^o*"'  received  one  single  penny,  nor  has  said  Hayden  communi«fc 
cated  with  him  about  the  land  since ;  nor  has  any  other  per* 
son:''  that,  after  wsuting  several  years^  ^^  and  having  the  an^ 
nual  taxes  to  pay  thereoti,  this  defendant  had  a  deed  made 
to  him  by  the  High  Sheriff  therefor,  and,  to  indemnify  him- 
self for  the  original  purchase,  and  the  taxes  which  he  had 
paid  for  about  fourteen  years,  sold  the  same  to  the  other  de« 
fendant.*^ 

This  defendant  insisted  "  thit  the  lands  of  infants  were 
Hot  exempt  from  the  payment  of  those  taxes  more  than  any 
other  person ;  there  being  no  provision  in  their  favour  in  the 
hnv  as  it  then  stoodf^  that  from  an  acknowledgment  in  the 
bill  it  appeared  ^  diat  the  complainant  had  been  of  age  more 
than  six  years  in  November^  1798;  which  is  double  the  time 
the  krw^  as  it  now  stands^  aUows  infants  to  pay  the  arrears  of 
taxes;  yet,  during  all  this  time,  the  complainant  had  not  ap* 
plied  to  this  defendant  to  repay  him  die  tales  which  he  had 
paid  on  said  land:  if  an  appUcadon  of  this  nature  had  been 
made  even  three  years  ago,  this  defendant  is  confident  that  he 
would  have  given  up  the  land  upon  the  payment  of  the  taxes^ 
&c.;  that  this  defendant  did  not  have  a  deed  exibcuted  un^ 
til  the  year  1795;  one  reason  for  which  was,  that  he  did  not 
wish  to  hold  the  land ;  but,  in  all  this  time,  no  person  coming 
to  repay  him  what  he  had  actually  advanced,  he  then  deter- 
mined to  have  a  deed  therefor.''  He  farther  denied  having^ 
received  any  profit  or  emolument  whatever  from  the  said 
land,  except  the  money  arising  from  the  sale  thereof;  aver- 
ring that  he  always  considered  the  land  as  poor,  and  of  little 
value,  and  the  rent  no  object;  ^^  the  plantation  which  was  on 
it  being  old  field,  and  no  improvements  to  accommodate  a 
family." 

The  defendant  Richard  Faris  in  his  answer  averred 
*'  that  he  conceived  himself  a  fair  and  bona  fide  purchaser;" 
that  he  was  present  at  the  salt  by  auction^  reladve  to  which, 
and  to  Tancey*s  declaration  that  he  would  give  up  the  laiid, 
on  receiving  the  taxes,  &c  he  mentioned  the  circumstances 
nearly  according  to  Tancey^s  own  statement ;  **  that  there 
was  no  property  of  the  complainant^  or  of  the  estate  of  Jo* 
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#i^  SopUnSy  deceased^  on  said  land,  at  the  time  of  die  Octobbk^ 

sale,  nor  for  some  considerable  time  before,  whereof  the 

taxes  could  be  made ;  that  Anthony  Hayden  lived  out  of  the 

County  of  Louisa;  that  this  defendant  is  well  assured  that 

the  said  Hayden  knew  of  the  taxes  being  due ;   that  the 

land  had  not  been  occupied  by  any  person  since  the  sale, 

until  the  last  year;  except  a  part  which  Anthony  Hayden 

rented  out,  and  for  which  payment  was  made  to  him,  and 

the  complainant;  that,  after  the  death  of  Joseph  Hopkins^ 

Elizabeth  Hopkins^  widow  of  said  Joseph^  resided  and  lived 

on  the  said  land,  and  held  the  whole  tract  as  her  own  until 

she  intermarried  with  one  Samuel  Baber;  after  which  she 

toot  her  third  part  of  said  land." 

A  number  of  depositions  were  taken  and  filed,  from 
which,  taken  together,  it  appeared  that  Tancey^s  account 
was  in  substance  correct,  of  the  manner  in  which  the  sale 
by  aucUon  was  conducted;  of  the  declaration  made  by 
him  at  the  time,  and  of  the  subsequent  transactions ;  that,  at 
the  time,  and  before  the  sale  took  place,  the  said  Tancey 
inquired  of  the  persons  present  what  part  of  the  land 
would  be  least  injurious  to  the  tract,  to  be  sold  off  for  the 
taxes  thereof;  that  the  east  end  was  generally  agreed  to  be 
that  part,  and,  accordingly,  the  part  sold  was  laid  off  on 
the  east  end;  that  the  land  in  question  (together  with  many 
other  tracts)  was^r*^  advertised  to  be  sold  at  X^Mwa  Court- 
house on  a  Court  day;  but  none  were  sold;  it  being  doubtful 
whether  a  sale  at  the  Court-house  would  be  legal ;  that  Charles 
Tancey^  sen.  one  of  the  Deputy  Sheriffs  consulted  Edmund 
Xandoiph^then  Attorney-General;  and,  upon  his  advice,  the 
sales  were  appointed  to  be  upon  the  respective  premises,  and 
accordingly  advertised  as  long  as  the  law  directed  in  Thomas 
Nicholson^s  paper,  printed  in  the  City  of  Richmond^  specify- 
ing the  day  of  sale  of  each  tract;  (which,  as  to  the  tract 
in  question  was  the  i9th  of  December ^  1786 ;)  that  the  same 
advertisement  was  set  up  at  the  Court-house,  at  Trinity 
Church,  in  the  said  County,  and  at  other  public  places;  (but 
it  did  not  appear  in  evidence  that  it  was  set  up  at  the  Church 
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OcTOBiR,  of  Fredericksvilk  Parish,  in  which  the  land  in  controversjr 
in  this  suit  lay;  which  Church  was  in  the  County  of  Alb^ 
marle^  but  was  nearest  to  the  said  land,  and  was  the  one 
that  die  Episcopalicms  resorted  to  from  the  neighbourhood 
thereof;)  that  there  was  no  personal  property  on  the  land 
belonging  to  the  estate  of  Joseph  Hoplans^  kit  there  xoas 
property  of  Richard  FariSy  the  defendant^  who  then  lived  on 
that  part  of  the  land  which  was  allotted  to  the  widow  as 
her  dower,  having  (before  the  sale  fir  taxes)  purchased  her 
dower-land  of  Samuel  Baber  or  Beaver^  her  second  hus- 
band, after  residing  for  some  time  thereon  as  a  tenant;  tha^ 
about  the  time  tl\e  said  Fa^ts  bought  the  land  in  dispute, 
he  was  heard  to  say  **  he  expected  to  be  sued  for  said  land, 
but  thai  he  bought  it  to  spite  the  rascal^  alluding  to  Lund 
Hopkins^  as  a  witness  supposed. 

It  was  also  proved  by  Captain  WtUtam  Hughes^  that, 
about  the  time  of  the  sale,  by  auction,  the  price  of  unimpro* 
ved  lands  was  exceedingly  low,  and  that  sales  were  difficult 
to  be  made;  that  lands  of  a  middling  or  lower  class  would 
scarcely  sell  at  any  price ;  that  the  land  in  dispute  was 
poor,  and  situated  in  the  upper  end  of  the  County,  where 
lands  were  more  unsaleable  than  lands  nearer  the  centre ; 
but,  on  the  other  hand,  it  was  proved  by  Paul  JoneSy  (third 
husband  of  the  widow  Hopkins^)  that  there  is  a  considera- 
ble proportion  of  uncleared  land  on  the  tract  in  dispute^ 
three-fourths,  if  not  more,  of  which  is  prime  tobacco  land; 
and  that  there  is  a  considerable  proportion  of  the  uncleared 
as  well  as  the  cleared  land  very  valuable  for  meadow ;  that, 
in  his  opinion,  the  whole  of  the  land  in  controversy  is 
worth  fve  dollars  at  least  per  acre;  and  that  he  knows 
of  land  adjoining  thereto,  and  by  no  means  superior  hi 
quality,  that  is  now  held  up  at  forty  shiHings  per  acre.** 
It  appeared  moreover  from  the  deposition  of  Charles 
Tancetfy  jun,  that  the  sales  for  taxes  were  generally  fa* 
vourable  to  the  purchasers,  owing  to  the  scarcity  off  mo- 
ney; and  the  people,  not  having  been  accustomed  to 
«ttch  sales,  seemed  to  want  confidence  in  them.     It  was 
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•bo  proved  that  Anthony  Hayden^  the  executor,  lived  in    ^^^i^**"* 
Campbell  County  at  the  time  of  the  sale ;  and  that  the  plain* 
dff)  Limd  Hopkins^  was  then  an  infant. 

Among  the  exhzbita  in  the  cause  were,  1.  The  will  of 
Joseph  Hopkins;  2.  The  deed  from  IVaddy  Thomson^  hte 
SheriflF  of  LoiusQy  to  the  defendant,  Robert  Tancey^  for  the 
land  in  controversy,  dated  the  19th  of  February^  1795;  3. 
A  writing  d.ited  September  10,  1785,  signed  (Dut  not  s^-aled) 
by  Samuel  Beaver^  obliging  him,  his  ht* irs,  &c.  to  make  a 
good  right,  for  his  wife's  life,  to  Rkh/ird  Faris,  to  133  1-3 
acres  of  land;  being  the  place  *'  where*^  the  said  Faris 
rented  of  Samuel  Beaver^  and  likewise  the  place  whereon 
the  said  ^^ov^r  lives f  4.  A  certificate  pf  the  Clerk  of 
Zouisa^  proving  that  on  the  9th  of  September ^  1782,  the 
Court  appointed  Commissioners  to  lay  off  and  allot  to  Eli* 
xaheth  BttiVtr  her  dower  in  the  estate  of  her  late  husband 
Joseph  Hopkins;  and  that,  on  the  lOlh  of  Aprils  1799, 
their  report  was  returned  and  ordered  to  be  recorded;  and, 
5.  A  certificate  of  the  auditor  of  public  accounts,  that  the 
Sheriff  of  Louisa  was  debited  with  the  revenue  and  cer- 
tificate taxes  for  the  years  1 784,  and  1785,  on  a  tract  of 
land  in  said  County  containing  400  acres,  in  the  name  of 
ElfZ'tbeth  Hopkins^  and  that  judgment  was  rendered  on  be- 
half of  the  Commonwealth  against  the  said  Sheriff  for  the 
certificate  tax  of  1784. 

September  27,  1804,  the  Court  of  Chancer)'  "being  of 
opinion  that  the  sale  of  the  land  which  the  plaintiff  claim- 
cth,  by  the  defendant  Robert  Tancey^  was  a  frauds  adjudged 
and  decreed  that  the  indenture  among  the  exhibits  between 
Waddy  Thomson^  of  the  one  part,  and  the  defendant  Robert 
Tancey^  of  the  other  part,  be  cancelled,  and  that  the  other 
defendant,  who  was  privy  to  the  fraud,  and  a  partireps  cru 
minis^  release  to  the  plaintiff  all  his,  that  defendant's,  right 
and  title  in  and  to  the  land  aforesaid ;  and  that  the  defend- 
ants resign  to  the  plaintiff  the  possession  of  the  said  land, 
and  pay  to  him  the  profits  thereof,  since  the  tale  thereof, 
after  deducting  the  taxes  then  due  for  the  same  to  the  pub* 
Vol.  L  .  » H 
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^^^^gio***  ^*^*  ^^  which  profits  one  of  the  Commissioners  is  directed 
to  examine,  state,  settle^  and  to  the  Court  report  an  ac* 
count ;  and  the  Court  ordt-reth  that  a  copy  of  this  decree 
be  recorded  in  the  County  Court  of  Louisa.^^ 

■  From   which  decree  the  defendanta  prayed  ao  appeal^ 

which  was  allowed  them. 

Nicholas  and  Botts^  for  the  appellants. 

Peyton  Randolph  and  Bat/^  for  the  appellee. 

On  the  merits  of  this  ca%e,  all  the  points  in  controversy  are 
go  fully  discussed  in  the  ensuing  opinions  of  the  Judges, 
that  a  due  regard  to  brevity  compels  the  reporter  not  to  in- 
iert  the  arguments  of  counsel. 

As  to  the  Jurisdiction  of  the  Court,  it  was  contended  for 
the  appellants,  that  the  plaintiff  had  a  plain  remedy  at  law 
by  ejectment  for  the  land^  and  trespass  for  the  mesne  profits; 
there  being  no  proof  of  fraud:  and  the  only  grotmd  of  the 
relief  sought  being,  that  the  sale  was  lUegaL 

But,  on  the  other  side,  it  was  said^  1.  That  the  mistake 
committed  by  the  Commissioners  in  listing  the  land  to  Eliza'- 
beth  Hopldnsj  the  widow,  when,  in  fact,  it  was  the  property 
of  Lund  HopkinSy  her  son,  could  be  corrected  in  a  Court  of 
Mquity  only ;  that  the  Sheriff  was  bound  to  sell  according  to 
their  lists;  and  therefore  the  conveyance  from  the  High  She- 
riff to  the  Depitty  was  good  at  latv^  though  not  in  equity. 
At  any  rate,  it  was  doubtful  whether  the  plaintiff  could  have 
succeeded  in  his  action  of  ejectment,  in  opposition  to  that 
'  conveyance ;  and  that  was  ground  sufficient  for  a  Court  of 

{m)Weymonth  Equity  to  entertain  jurisdiction. (a) 

^eBey^     jttB.      2.  It  was  insisted,  that  the  deed  wsls  fraudulently  obtained 

by  Tancey  from  the  High  Sheriff;  for,  in  a  technical  sense, 

fraud  may  be  committed  without  any  immoral  motive.     He 

might  have  thought  that  he  had  complied  with  the  requisites 

•f  the  law  in  th^  sale  of  the  land,  and  told  the  High  Sheriff 
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•0 1  but  this  representation  was  incorrect,  and  a  deception,    ^^ Jg°  J"'*' 
even,  if  not  intended  as  such.  s^'x^^' 

Yancey 
Wednesday^  November  7.   The  Judges  pt-onounced  their      Hopkins. 
tipinions* 

Judge  ToCKER.  This  was  a  bill  brought  by  Hopkins  to 
aet  aside  the  sale  and  conveyanoe  of  200  acres  of  land,  (part 
of  a  tract  «f  400  acres,  in  Louisa  County,)  sold  on  the  19th 
of  December^  1786,  by  the  Deputy  Sheriff  of  Louisa  County, 
for  the  taxes  due  thereon  for  the  years  1784  and  1785,  and 
purchased  by  Tancey^  the  Deputy  Sheriff,  (by  whom  the 
■ame  was  distrained  and  sold,)  and  afterwards  conveyed  to 
him  by  the  High  Sheriff;  and  then  sold  by  the  defendant 
Tancey  to  the  defendant  Farts.  The  Chancellor  set  aside 
the  sale,  and  decreed  that  the  deed  should  be  cancelled. 

It  was  objected  by  the  appellants'  counsel  that  the  comi* 
plainant  had  a  plain  remedy  at  law,  by  an  ejectment,  to  re* 
cover,  the  premises.  But  I  am  of  opinion  that  he  had  a 
right  to  come  into  a  Court  of  Equity  for  the  purpose  of 
setting  aside  a  deed  which  might  have  obstructed  his  re- 
covery in  an  ejectment.  And  it  was  more  beneficial  to  the 
defendants  that  he  should  do  so,  as  they  might,  by  their  an« 
swer,  purge  themselves  of  any  imputation  of  fraud  or  collu^ 
aion  in  making  the  sale.  Besides,  the  object  of  the  bill  was 
to  compel  a  reconveyance  of  the  land  from  the  defendant 
Faris^t  which  a  Court  of  Law  could  not  enforce.  And  as 
a  single  verdict  in  ejectment  might  not  have  been  conclu^i 
siye,  I  think  the  parties  pursued  the  most  proper  course. 

The  complainant  at  the  time  of  this  sale  was  an  infant  of 
very  tender  years,  to  whom  the  land  was  devised  in  fee-  "^ 
simple  by  his  father,  whose  will  bears  date  in  June^  1780, 
and  was  proved  and  admitted  to  record  in  Lomsa  County,  in 
August^  1782.  It  does  not  clearly  appear  that  he  had  any 
guardian ;  none  being  appointed  by  the  will.  Anthony  Hay* 
den  qualified  as  an  executor.  He  resided  in  another 
County.     The  infattt's  mother  removed  from  LoitisQy  in 
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October,   )  795,  having  married  another  hosband,  who  before  that  tfnae 

v.^  '^   (it  would  seem)  sold  her  dower  estate  to  the  defendant 

Yftiicey      paris^  who  then  actually  resided  upon  the  land.     She  did 

"''P*^"'-     not  return  till   1795.     Paris  had  property,  opon  the  l»d' 

sufficit^nt  to  have  paid  the  taxes. 

The  land  was  charged  in  the  Commissioners*  boobs  to  £/ir- 
zabeth  Hopkins^  the  complainant's^  mother,  and  was  sold  by 
the  defendant  Tancet^y  and  purchased  by  Aim,  and  coDve)  ed 
by  the  High  ShtriiF  to  him^  as  the  property  of  the  said  £/»• 
%abetk  Hopkins^  whkh  had  been  sold  for  the  taxes  due 
thereon. 
M  JohnMiorty  J  ^\\  h^^c  premi8e(a)  that,  whenever  an  authority  is  give» 
Hintm^  v.  to  any  person,  or  officer,  by  law,  whereby  the  estates  or  io- 
M\  s  P.  terests  of  other  persons  may  be  forfeited  and  lost,  or  others 
T^le^^i  h'  ^^^^  affected,  such  authority  must  be  strictly  pursued  \m 
every  instance.  And  any  omission,  or  mbtake,  in  the  per- 
formance of  these  duties  which  the  law  prescribes,  will  vi- 
tiate the  whole  proceeding.  More  especially,  where  an  act 
is  in  its  natiu'e  so  highly  penal^  that  a  man  may  absolutely 
lose  his  whole  property,  for  a  few  days'  neglect  in  the  pay^^ 
ment  of  a  tax  which  has  never  exceeded  one  hundredth  part 
of  the  valuation  thereof  by  sworn  Commissioners;  and  where 
the  law  t^as  left  the  power  of  enforcing  that  penalty  in  the 
hands  of  a  mere  ministerial  officer,  who  may,  as  in  the  pre- 
sent case,  become  the  pur^  baser  of  the  lands  himself,  for  the 
bare  amount  of  the  tax  due  thereon.  And,  above  all,  in  the. 
case  of  an  infant^  without  any  guardian  (as  far  as  appears 
in  this  cast )  to  protect  him,  or  hb  property,  from  utter. 
ruin  and  destruction. 

By  the  act  of  October ,  1781,  c  40.  the  Commissionera  of 
the  taxes  are  required  to  take  an  account  in  writing  of  the 
quantity  of  land  belonging  to  all  pkrsons  within  theie 
County,  (except  their  own,)  and  also  the  name  of  the 
proprietor,  or  proprietors  thereof;  and  ascertab  tho 
value  thereof.  And  in  all  valuations  pursuant  to  that  act,  the 
same  rules  and  regulations  are  to  be  observed,  with  respect 
t»  and  between  landlords  and  tenantSi  (unless  the  contract 
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between  diem  be  speciaUy  otherwise,)  as  directed  by  the  act  Octobbb^ 

of  October^  1 777^  c.  3. 8«  6*  which  provides,  that,  where  the 

£z»^r^  .shall  reside  out  of  the  Commoiiwealth,  or  hoa^  no 

vUiUe  estate  whereon  to  kvy  the  pound  rate,  for  the  value 

of  his  land,  in  such  case  the  pound  rate  shall  be  paid  by^  or  — — — — • 

LEVIED   UPON,  THfi   TENANT,    not  cxoeeding   the   annual 

amount  of  the  rents  which  shall  be  allowed  him  by  the  land- 

lord.     The  same  act,  srct,  8.  further  provides,  that,  where 

any  lands  shall  be  asstssed  in  a  County,  wherein  the  proprie* 

tor  doth  not  reside^  nor  huth  any  ejfect*  whereon  to  levy 

the  said  poi^id  rate,  and  the  Commissioners  shall  discover 

in  what  other  County  the  proprietor  lives,  or  hath  cflRtcts, 

they  shall  transmit  the  assessment  to  such  other  County, 

there  to  be  collected,  &c.(ct)  (a)  See  Chan. 

Neither  the  acts  of  1781,  c.  40.  or  October,  1782,  c.  8. 
contain  any  specific  provision  on  the  subject  of  the  tax  on 
lands  belonging  to  proprietors  not  residing  in  the  County, 
aa  far  as  I  can  discover;  so  that  the  case  of  such  proprietors 
is  either  wholly  omkted,  or  falls  under  the  provisions  of  the 
act  of  1777,  c.  2.  s.  6.  and  8.  But,  by  the  act  for  equali«« 
zing  the  land-tax,  passed  in  October,  1782,  c.  19*  the  duty 
of  the  Commissioners  of  the  taxes  is  enlarged.  By  that 
act  they  are  to  make  diligent  inquiry  of  all  lands  within  their 
County  which  had  not  been  theretofore  valued;  and  also 
•f  all  aiienations  or  partitions  which  may  be  made:  and,  for 
that  purpose,  they  are  to  be  furnished  yearly  by  the  Clerk 
of  the  General  Court,  and  of  the  County,  with  lists  of  all 
conveyances  or  partidons  within  the  preceding  year  in  the 
respective  Courts  admitted  to  record;  and  if  the  purchaser 
or  seller  shall  not,  before  a  certain  day,  have  satisfied  the 
Commissioners  as  to  the  just  value  of  the  land,  the  same 
shall  be  charged  as  land  of  the  best  quality  in  the  County. 

From  the  exhibits  it  appears  that  Joseph  Hopkms^s  will, 
wherein  he  devised  these  400  acres  of  land  to  his  son  Ijind 
Hopkinsy  the  complainant,  was  proved  in  Louisa  Court,  two 
•r  three  months  rmly  before  the  passage  of  rhis  last  act;  that- 
Msaosff  who  married  Hofkin^s  widow,  sold  his  wife's  right 
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^^Tm*''  diereiD,  viz.  1S3  i-d  acres,  to  die  defendant  p€tri$^  die  lOlfa 

\^/^^  of  SepUwier^  1785;  and,  bf  dM  severed  answers  and  other 

*"^^      evidence  in  die  recm-d,  that  the  whok  tract  was  charged  by 

/'^P^"*'     the  Commissioners  of  the  land  tax  to  EiizeAeUt  Bbfl^ns^ 

and  not  to  Lund  Hopkins^  to  whom  it  was  devised ;  that  she 

had  removed  away  in  1781?,  and,  probably,  (though  that  does 

not  appear,)  carried  her  children  with  her. 

By  the  act  of  1784,  c  91.  one  half  the  taxes  for  the  year 
1783,  were  remitted:  and,  for  the  otfier  half,  it  permitted  a 
distress  to  be  made  on  the  first  of  September^  1 785.  But 
the  act  of  1785,  c.  38.  postponed  the  time  of  making  distress 
for  the  same  until  die  first  of  March^  1786:  so  that  Fari» 
was  in  actual  possession,  either  as  a  tenant,  or  as  a  pur- 
chaser, long  before  that  period. 

From  this  view  of  the  case,  it  appears  to  me  that  the 
Commissioners  of  the  tax  eidier  mistook  or  neglected  their 
duty,  by  charging  the  whok  land  to  EHzabeth  MopUna^  to 
whom  it  was  not  devised,  even  during  her  widowhood,  at 
I  apprehend.  The  Sheriff  abo  mistook  his  duty,  I  think^ 
in  selling  the  land  itself,  instead  of  distraining  the  property 
of  Farh^  who  lived  upon  and  claimed  a  titk  to  a  part,  as  a 
purchaser  from  Beaver ^  the  husband  of  Joseph  Hopkin^^- 
widow.  Or,  if  the  act  of  1777,  c.  2,  before  referred  to, 
may  be  considered  as  in  force  so  far  as  relates  to  the  lands 
of  proprietors  not  residing  within  .the  County,  if  the  Com«  . 
missioners  had  discovered  where  the  proprietor  of  the  land 
resided,  they  ought  to  have  transmitted  the  assessment  to 
the  County  where  he  isesided,  or  had  efftcts*  But  I  am 
not  altogether  satisfied  that  this  act  was  not  repealed  by  the ' 
act  of  October^  1782,  c.  8.;  and,  if  so,  it  would  seem  that 
the  case  of  non-residents'  lands  was  omitted  in  that  act,  as 
well  as  that  of  1781,  c.  40.  So  that,  whichever  way  die 
subject  be  taken,  there  has  been  a  fatal  mistake,  either  on 
the  part  of  the  Commissioners,  or  of  the  Sheriff,  and  conse- 
quenriy  I  conceive  the  sale  to  be  absolutely  void,  as  against 
the  true  proprietor  of  the  land,  who  was  the  complainant, 
Lund  Hopkins. 
1 
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And  here  I  will  add  that  I  proceed  entirely  on  the  Octobeb. 
grouad  of  mutake  in  the  officers  of  the  Comnioiiwealth, 
and  not  qf  fraud  io  the  defeiKlaot  Tanctify  by  whom  the 
•ale  was  made.  I  have  not  coaaidered  the  case  as  to  Farity 
further  than  to  say  that  he  must  be  considered  as  a  purcfaa-  — — ^— 
•er  with  fnli  notice*  For,  knowing  the  land  to  have  been 
sold,  under  colour  of  an  authcnrity  given  by  law  to  a  pub* 
Uc  officer,  who  was  not  the  proprietor  thereof,  he  was  bound 
to  inquire,  and  to  uke  notice,  wh^her  that  officer,  and  all 
others  whose  agency  was  required  by  law,  had  proceeded 
^ith  due  regularity  in  discharge  of  their  duty* 

On  these  grounds,  and  not  on  the  ground  of  froeudy  I  am 
of  opinion  that  the  Chancellor's  decree  be  affirmed.(a)         fa]  See  the 

act  of  1787,  o. 
42.  to  reraedj 

Judge  RoANK*  Sel<tom  has  a  case  occurred  in  which  of^l^ds'^ 
my  (qpinion  di£Eered  n&ore  diametrically  from  that  of  the  ^^^^ 
Court  below,  than  in  the  ooe  before  us.  Instead  of  having 
committed  an  odiousyrod^  meriting  the  unusual  reprobation 
of  directing  the  decree,  rendered  in  this  cause,  to  be 
recorded  in  the  Court  of  the  County  in  which  the  trans- 
action happened,  the  testimony  has  entirely  convinced 
me  that  the  appellant  Tancey  acted  with  all  imaginable  iair- 
ness  touching  the  sale  in  question..  There  is  not  an  iota  of 
testimony  tending  to  produce  any  other  impression  upon 
my  mind. 

The  taxes  due  on  the  land  in  question  were  debited  to 
the  Sheriff  as  due  from  Elizabeth.  Hopkins^  (see  the  certifi* 
cate  of  the  auditor,)  and  it  was  not  for  that  officer  to  consi- 
der them  as  due  from  any  others  or,  in  other  words,  to 
depart  from  the  Commissioners'  books  in  this  respect,  and 
taj^e  upon  himself  the  responsibility  of  settling  the  rights  of 
property,  and  scrutinizing  into  tides :  that  the  Sheriff  was 
to  govern  himself,  in  this  particular,  solely  by  the  Conunis^ 
sioners*  books,  who  and  who  only  were  to  make  die  neces-  . 
sary  alterations  therein  resulting  from  conveyances,  &c.  is 
evident  not  only  from  the  act  of  1782,  equalizing  die  land-* 
tooLf  (wUcb  provisioa  is  also  kept  up  to  the  present  day,) 
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Oc  roB««,  \ixxi  IS  moreover  supported  bv  the  opmion  of  Judge  TcfiKEK 
in  Kinney  v.  Beverley^  (2  H.  fcf  M.  :530,)  who  says  in  cm* 
phatiral  terms,  that  those  books  are  to  be  *'the  guide  of  the 
Sheriff*  in  collecting  the  tax^s,"  There  was  no  personal 
property  upoti  the  land  belonging*  to  the  person  to  whom 
the  tax  was  charged,  whereof  it  could  be  made ;  and  the 
SheriiT  was  consequently  bound  to  sell  the  land  itself.  No- 
thing is  more  clear  than  that,  according  to  the  true  con- 
struction of  the  acts  by  which  this  case  is  to  be  governed, 
such  personal  property  only  was  liable  to  be  taken,  and  not 
the  property  of  other  persons  which  might  chance  to  be 
fbiind  upon  the  premises :  and  it  was  not  until  the  act  of 
1790,  c.  5.  that  a  hint  was  given  in -our  laws  that  the  .pro- 
perty of  the  tenant  might  be  liable.  The  tesdmooy  in  this 
case  shews  us,  that  this  sale  was  duly  advertised  in  the  Ga- 
zette, and  the  deposition  of  Chark$  Tancey^  sen«  aid^  by 
other  testimony,  in  the  cause,  entirely  satisfies  me  that  it 
was  also  duly  advertised  at  the  Court-house,  and  other  pub- 
lic places  in  the  County*  Considering  the  great  lapse  of 
time  which  has  occurred,  and  the  fleeting  nature  of  such 
circumstances,  it  is  unreasonable  to  expect  more  satisfaetory 
proof  on  this  last  point,  than  is  furnished  in  the  case  before 
us.'  The  sale  was  fairly  and  openly  made  at  the  most  noted 
pkite  upion  the  premises  on  a  eredit  of  one  month ;  the  by- 
standers  were  repeatedly  invited  to  bid  ;  their  opinion  was 
asked  and  followed  as  to  the  manner  of  laying  off  the  land 
sold:  it  was  not  till  after  a  failure  to  bid  by  other  persons 
that  the  SheriflF  himself  made  the  bid  which  finally  secured 
to  him  the  land;  and  public  ndeice  was  given  at  the,  sale, 
and  afterwards  repeatedly  renewed,  in  particular,  to  the 
guardian  of  the  appellee,  that  the  land  purchased  might  be 
redeemed  in  a  reasonable  time  for  his  benefit.  Yet  a 
great  length  of  time,  amounting  to  many  years,  was  suf- 
fered to  elapse  before  any  effort  whatever  was  made  to  diis 
effect;  prior  to  which  the  land  was  sold  to  the  other  appel- 
lant. 
With  respect  to  the  infancy  of  the  appellee,  al^iough  the . 
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act  of  1790,  c  5.  hfts  allowed  three  years  for  an  infant  to  ^^|g°,5^"» 
save  his  land,  after  his  infancy  has  expired,  I  do  not  itnd  that 
any  provision  was  made  in  favour  of  infants  by  the  acts  of 
ibc  period  at  which  this  transaction  took  place*  Thei/  are 
therefore  to  be  bound  by  the  general  words  of  the  act,  as 
well  as  adults*  On  this  principle,  I  recollect  it  to  have  been 
somewhere  decided  that  infants  would  have  been  bound  by 
the  general  provision  in  the  act  of  limitations,  but  for  the 
special  exce|>tion  therein  inserted  in  their  favour. 

Objections,  however,  are  made  in  this  case,  1st*  To  the 
legality  of  the  purchase  by  the  Sheriff*  himself;  and,  2dly. 
To  the  lowness  of  the  price  given  for  the  land,  whence,  I 
presume,  it  was  inferred,  or  supposed,  that  the  transaction 
was  fraudulent. 

As  to  the  first  objection,  it  may  be  remarked  that,  while 
the  law  was  imperious  upon  the  Sheriff,  under  a  heavy  pe- 
nalty, to  finish  his  collection  by  a  short  and  given  day, 
without  any  other  aUowance  than  for  insolvents^  which  cer- 
tainly do  not  include  persons  having  land  liable  for  taxes ; 
while  it  is  a  maxim  of  justice  and  sound  sense,  that,  when 
the  law  requires  a  thing  to  be  done,  it  also  gives  the  ne- 
cessary means  of  doing  it ;  and,  while  there  was  no  express 
inhibition  at  that  day,  in  any  statute,  against  the  Shertff^s 
bidding  for  his  own  private  emolument,  such  inhibition  is 
not,  on  the  other  hand,  to  be  inferred  from  the  reason  of 
the  principle  on  which,  in  other  cases,  it«has  been  held  that 
certain  descriptions  of  persons   are  disabled   to  purchase 
property  offered  for  sale  by  theqiselves.     The  inhibition  in 
those  cases  seems  to  arise  from  the  confidence  placed  in, 
and  the  intimate  knowledge  acquired  by,  trustees,  com* 
missioners  of  bankruptcy,  auctioneers,  &c.  which  would 
enable  the^,  if  permitted  to  purchase,  to  avail  themselves 
of  facts  coming  to  their  knowledge  in  their  several  charac- 
ters, and,  by  withholding  them  from  others,  to  lessen  the 
prices  of  the  articles  exposed  to  sale,  to  their  own  emo« 
lument.(d)     But,  in  the  ,case  in  question,  no  confidence  ^^^f  i>^ 
has'  been  reposed  in  the  Sheriff,  add  no  ^oc/^liave  come  to  ^^*t  ^i— 
Vol.  L  81  ^^' 
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October,  jj^g  knowledge,  which  he  might  abuse  to  hU  own  achrao- 
tage:  he  has  no  other  informauon  oo  the  sutiject  than  is 
derived  from  the  books  of  the  Commissioners  aa  aforesaid;. 
it  would  be  too  much  to  suppose^  him  conusant  of  the  par- 
'  ticular  circumstances  attending  all  the  tracts  of  land  in  his 
County.  This  case  then  does  not  seem  to  fall  within  the 
reason  of  the  principle  before  mentioned;  and  it  is  not 
shewn  by  any  adjudged  case  diat  the  inhibition  has  in  En- 
gland  been  extended  to  Sheriffs,  or  Collectors,  though,  I 
presume,  the  case  must  have  occurred  in  a  thousand  in-  • 
stances.  It  is  true,  indeed,  that  the  act  of  1787,  c  4S» 
premising  that  abuses  had  taken  place  in  this  particular, 
declared  that  a  purchase  of  lands  sold  for  taxes  by  a  She* 
riff  or  Dtputy  Sheriff,  and  bought  by  himself,  should, 
thereafter  be  considered  as  held  in  trust  for  the  payment  of 
the  taxes,  and  might  be  redeemed  by  the  proprietor :  but  on 
this  act  it  is  to  be  remarked  that  it  not  (mly  does  not  applf 
to  this  case,  being  posterior  to  it,  but,  oo  the  other  bivd^ 
admits  and  recognises  the  frequency  of  the  practice  of  bid* 
ding  by  Sheriffs  in  such  cases,  or,  in  other  words,  the  cus- 
tom of  the  country  in  that  particular;  and,,  on  this  ground^ 
brings  this  case  within  the  reason  of  the  decision  of  this  ■ 
C(jurt  in  respect  of  executors,  in  the  case  of  An4erson  Vr 
Fox,  2  H.  is?  M»  245.  In  that  case  it  was  held,  or  seems 
to  have  been  held,  on  this  last  ground  only,  /•  e*  the  prac* 
tice  of  the  country',  and  the  consequences  resulting  from  de^  , 
parting  suddenly  from  it,  that  a  purchase  by  an  executor 
from  himself,  if  fair  in  all  respects,  should  be  supported* 
(See  Judge  Tucker's  opinion,  p.  263.)  If  such  consi- 
derations were  considered  to  have  this  effect  in  a  case  co- 
ming directly  within  the  principle  aforesaid,  (for  an  execu« 
tor  is  emphatically  possessed  as  well  of  the  secrets,  as  of 
the  confidence  of  the  testator  respecting  his  property,} 
much  more  so  will  they  have  that  effect  in  cases  in  which 
such  knowledge  and  confidence  is  wholly  wanting :  if  they 
had  this  effect,  in  cases  in  which  the  purchase  by  the  execu* 
U>r  was  entirely  voluntary^  much  more 'so  would  they  hay^ 
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that  effect  whclre  the  provisions  of  the  laws  on  this  subject  Octobbr, 
would,  as  it  were,  inflict  a  penalty  upon  the  Sheriff  for  not  v,^  '^^ 
bidding,  and  where  hia   bidding  might  be  absolutely  ne-      ^**^®*y 
xessary  to  counteract  combinations  to  defeat  the  collection     Hopking. 
of  the  revenue,  whether  arising  from  the  sympathv  of  the 
bystanders,  or  other  causes.     As  to  the  general  custom 
on  this  point,  it  does  not  rest  only  on   the  recognition  of 
the  act  of  Ifsr,  and  various  other  acts  of  Assembly,  but 
is  admitted,  in  this  case,  by  the  deposition  of  Charles  Tan* 
•f^,  sen.  who  dso  instructed  the  deputies  acting  under 
Um  to  purchase,  in  case  no  other  person  would  do  so. 

With  respect  to  the  price  at  which  this  land  was  sokU  it 
is  true  it  was  remarkably  tow ;  but  it  is  also  proved  that  the 
land  was  of  very  indtfierent  quality ;  that  lands  of  that  de* 
^crifithn  would  scarcely  sell  at  any  price ;  and  that  ther« 
wtre  a  gt^at  mttiy  tracts  offered  for  sale  in  LauisOf  at  the 
same  tinae,  and  for  the  same  purpose:  indeed,  according  to 
tfie  deposition  of  Captain  Hughes^  who  on  one  occasion 
acted  as  cryer  of  these  lands,  it  may  be  said  that  this 
tract,  camparathefyi  sold  weUj  for  he  tells  us  that  many 
whok  tracts  of  land  were  sold  to  pay  the  taxes,  whereat 
•idy  half  of  the  tract  in  question  was  found  necessary  { 
whence  it  would  seem  that  this  land  sold  for  100  per  cent^ 
more  than  some  other  tracts  in  the  same  County. 

On  these  grounds,  and  because  the  appellant  TanCey  was 
compelled  by  the  laches  of  the  appellee's  guardian  to  hold 
like  land,  (which  is  also  proved  to  have  been  very  unpro* 
ductive,)  and  pay  taxes  thereon,  for  a  term  vastly  longer 
than  that  subsequently  allowed,  by  law,  to  infants  to  come 
forward  and  redeedi  their  lands,  I  am  of  opinion  that  the 
bill  of  the  appellee  ought  to  have  been  dismissed.  While 
it  b  very  probable  that  many  abuses  may  have  occurred  in 
cases  like  the  present,  the  testimony  in  this  cause  (while  it 
b  not  seen  that  the  purchase  was  at  that  time  interdicted 
by  the  provisions  of  any  statute^  or  any  equivalent  ;&rfy2Ci^/f, 
and  was  sanctioned  on  the  other  hand  by  the  practice  of  the^ 
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6cTOBBB«    countr}'}  convinces  me  that  the  appellant  Toncey  acted  in 
\  the  case  in  question  with  all  imaginable  fairness* 


^^  My  opinion  is  to  reverse  the  decree,  and  dismiss  die  UlL 

•  Judge  Fleming.     It  has  been  well  observed  by  Judges 

TucK£R  that,  whenever  an  authority  is  given  to  any 
cflScer,  or  other  person,  by  law,  whereby  the  estates  or  in- 
terests of  other  persons  may  be  forfeited,  or  lost,  such  an* 
thority  must  be  stricdy  pursued  in  every  instance  :  and,  I 
will  add,  that  penal  laws  of  every  description  are  to  be 
stricdy  construed ;  and  nothing  therein  taken  by  im|diGa- 
tion,or  intendment ;  and,  more  especis^,  where  the  estates 
or  interests  of  infants  may  be  affeoCed :  and  the  laws  spb» 
jecting  lands  to  be  sold  for  the  payment  of  taxes  I  consi- 
der as  highly  penal.  By  die  act  of  Oet^ber^  1761,  c.  40w 
the  Commissioners  of  the  taxes  are  required  to  take  an  ao> 
count  in  writing  of  the  quantity  of  land  belonging  to  all 
persons  within  their  County,  (except  then-  own,)  and 
also  the  name  of  the  proprietor  or  prt^rietors  thereof. 
Here,  then,  at  the  very  threshold  of  the  business,  the 
direction  of  the  law  was  departed  from,  by  the  Com- 
missioners' mistaking  the  proprietor,  and  entering  die 
whole  400  acres  devised  to  Lund  Hopkins^  by  his  fa- 
ther Joseph  Hopkinsy  as  the  land  of  Elizabeth  Hopkins^ 
when  die  had  only  a  life-estate  in  one  diird  part,  as  her 
dower  therein.  The  Sheriff's  books  for  the  collection 
of  the  taxes  were,  no  doubt,  made  out  fixum  those  of 
the  Commissioners;  and  thus  the  mistake  was  continued 
till  die  19th  of  December^  1786,  when  die  land  be* 
longing  to  Lund  Hopkins^  an  infant  of  tender  years,  was 
sold,  as  the  land  of  Elizabeth  Hopkins^  for  lets,  perhaps, 
than  a  fortieth  part  of  its  real  value;  at  a  time,  too,  when 
it  is  in  evidence  that,  at  the  day  of  the  sale,  therie  was  pro* 
perty  on  the  premises  sufficient  to  have  paid  the  taxes  due, 
belongmg  to  Richard  Faris^  who  then  lived  thereon,  as  pur* 
chaser  of  the  dower  of  Joseph  Hopkms^s  widow,  who,  at 
that  time,  was  married  to  Samuel  Babery  or  Bem^er^  and 


^K^kU^ 
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Am  aftcrwanis  became  a  purchaser  of  the  land  in  controversy,  ^*^[g^,;»*» 
with  full  knowledge  of  the  preceding  circumstances ;  having  de- 
dared  in  the  presence  of  Martha  Anderson^  (about  the  time  he 
made  the  purchase^)  that  he  expected  to  be  sued  for  the  said 
bnd^  but  that  he  bought  it  ^^  to  spite  the  rascal;^'*  alluding  to 
Lund  Hopkins^  as  the  witness  supposed. 

For  these  reasons,  I  think  the  decree  is  a  just  one;  though 
not  on  the  ground  of  any  fraud  practised  by  the  Sheriff:  and 
it  ia  an  invariable  rule  with  me  never  to  reverse  a  judgment, 
or  decree,  without  a  thorough  conviction  that  it  is  erroneous. 

By  the  majority  of  the  Court  the  decree  was  atfirmed. 


A^eon's  I^iaees  against  Peter's  Administrators.         o^to^^ 

UPON  an  appeal  from  a  decree  of  the  Superior  Coi^rt  of  i-  A  simple 
Chancery  for  the  WiUiamaburg  District.  ditor,  having 

The  suit  was  originally  brought  in  the  late  High  Court  of  J^^^^^^  V 
Chancery,  by  Daoid  Ross  &f  Co.  and  IFalter  Peter^  against  the  ^*^^|JJfj[°f 
executors  and  devuees  of  yames  Mason^  deceased,  and,  having  eninot  mnw- 
abated  by  the  death  of  Walter  Peter^  was  revived  on  behalf  of  e^ity,  for 
James  Freeland  and  Robert  Kennan^  his  administrators.  Its  ob-  J^JJ^^^^^.^ 
ject  was  to  obtain  satisfaction,  of  certain  simple  contract  claims  deviseesof  the 

lanueu      pro- 

upon  the  estate  of  the  said  James  Mason^  out  of  lands  devised  to  perty,  until 
his  sons ;  the  bill  suggesting  that  the  executors  refused  to  pay  prusecutecihu 
them  on  the  pretence  **  that  there  had  not  come  to  their  hands  ""^^^^  'SS 
sufficient  of  the  personal  estate  of  their  testator,  for  the  payment  executor  and 
of  his  whole  debts,  and  that  they  must  first  discharge  the  special- 
ties, and  such  claims  as  are  considered  entitled  to  a  preference  in  ^^  £fj^^\. 
the  distributioD  of  the  assets.*'  The  plaintiffs  contended,  that  ^fJTior.'kiW- 
the  devisees  having  had  the  benefit  of  the  pemonal  estate  applied  ^  f^^  ^^' 

*  •  ■  miSMon  of  as- 

sets, 
S«  A  jadgroent  against  the  executor  is  no  evidence  against  tlie  heirt  or  devUeet  of  the  real  estate. 

4  A  decree  against  devisees  holding  bj  several  and  distinct  devises,  ought  not  to  be  joint,  but 
pnrattt, 

5.  Qtutre,  nrhether ,  and  ander  what  circumstances,  a  Court  of  Equity  can  decree  a  sale  of  land 
ieseended  or  devised,  (without  any  specific  Hen,  or  any  charge,  either  f;cncnil  or  special,  by  a 
•onvevkitce  or  will  of  the  ai  l•c^to^  or  devisor,)  to  ^tisfy  a  bond,  or  a  simple  contract  creditor, 
•laiming  on  the  prhiciple  ot  «iarshalli»g  asseta  ?  E»p«cially,  can  such  deeree  be  made,  in  anv  such 
•ase,  where  tbe  rcnu  and  profiu  of  ihe  land  are  sufiioieut  to  keep  down  the  interest  aecruuiff  on 
ttiedebt? 
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October*  for  their  ease,  io  discharge  of  debts  which  wouU  oihstwlii  bsre 
s^^^-^r^^^   htreD  a  lien  od  the  real  estate,  and  the  safoe  (the  peraorudttsmmy 
Vkuou\  ue.  being  of  sufficient  value  and  amount  to  discharge  and  satnfy  att 
^^^       the  debts  due  by  simpk  contract^  the  creditors  by  siflii]iie  contract 
minUuiioii  ^^^  entided  in  equity  to  compensation  for  the  same,  and  that  so 
— -'— -   much  of  the  real  estate  ought  to  be  soUy  as  shall  be  sufficietttt^ 
replace  the  personal  estate  applied  or  used  in  paymem  of  debts, 
'  due  by  bond^  and  other  specialties  of  equal  at  higher  dignity." 
No  copy  of  the  will  of  James  Ma»en  was  inserted  in  the  re^ 
ami :  but,  from   the  biU  and  answers,  the  derisees  appear  lo 
have  bten  entitled  to  separate  tracts  of  land  by   several  and 
dutinct  devises.      The  claim '  of   Dearid  Ross  (f  Co.  rested 
on  an  open  account,  against  which  the  act  of  hmitations   was 
pleaded.     That  of  Walter  Peter  was  also  fay  open  account  oti» 
ginally  ;  but  a  judgment  hy  default  had  been  obtained  upon  k 
against  the  executors  in  the  County  Court  of  Greens/oiOe^  in  No^  • 
vember^  1766;  on  which  judgment  no  execution  had  been  is- 
sued. 

William  Mason  (who  seems  to  have  been  the  only  acting'  exe- 
cutor) having  died,  the  surviving  executors,  and  the  devisees,  iK 
their  respective  answers,  denied  any  knotvledge  of  the  daim  of 
the  said  Walter  Peter^  and  generally  averred  that  die  judgment 
was  obtained  in  their  absence;  ^  but  they  were  informed  and  had 
reason  to  believe  the  same  rvas  vnJttstJ^^ 

The  late  Chancellor  referred  the  accounts  between  the  plain* 
tiffs  and  James  Mason^  decease^,  to  one  of  the  Coramissioners  of 
the  Court,  directing  him  ^  to  state  and  report  them,  with  the 
proofs  thereof  and  also  an  account  of  the  administration  of  d^ 
said  Jctmes  MasorCs  goods,  chattels  and  credits,  distinguishing 
particularly  the  debts  which,  chargeable  on  his  real  estate,  were 
paid  out  of  the  personal  estate/'  in  compliance  with  thb  deere^ 
tal  order.  Master  Commissioner  Rose  made  a'  report,  setting  forth 
the  judgment  obtained  in  Greensville  Court  as  the  only  proof  of 
Waiter  Peter'^s  claim,  and  a  statement  of  the  admioistratioa  ac« 
count,  shewing  a  balance  of  53/.  14f.  Id*  infammr  of  WHSam 
JMason^  the  acting  executor;  together  with  a  list  of  debu  statsA 
^*  to  bave  been  paid  out  of  the  personal  estate  in  satialiBCtioii  of 
debts  chargeable  on  the  real  estate  ;  to  the  aoKMmt  of  7,109/.  lit. 
Sd.  except  that  1^43^^^  Ss.  was  crediCfd  for  nal  esMe  iaM  bf 

the  testator's  direction  in  his  wilk" 
1 
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Upon  this  report,  the  Court  of  Chftncery  for  the  WiWamsburg  Octob«r, 
District,  on  the  31at  July^  1804^  dismissed  the  biU  as  to  the 
pMntiffi i>avM/  Ro9s  ^  Co*;  and  as  to  the  dt^fendancs  the  survi- 
THig  exMUars;  but  decreed,  that  the  defendants,  the  sons  and 
dfvuee^  of  JameB  Maaon^  deceased,  out  of  the  lands  in  the  bill 
memioned,  devised  to  them  by  the  will  of  their  lather,  should,  on 
or  before  the  1st  di^  of  January^  then  ensuing,  pay  to  the  plain- 
tiffs, administrators  of  Wt^r  Peter^  the  amount  of  the  judgment 
obtained  by  him  as  aforesaid,  with  interest  and  costs ;  and,  in 
case  of  de&ult  of  such  payment,  that  certain  comiuissioners 
slloald  expose  to  Mifr,  by  auction,  for  ready  money,  the  lands 
aforesaid,  or  so  much  thereof  as  would  be  sufficient  to  pa\  the 
•aid  money,  interest  and  coats,  and  pay  the  proceeds  of  such  sale 
to  the  said  administrators,  fhe  plaintiiB  David  Ross  &P  Co»j 
and  the  defendants  Edmtmds  and  George  Masom^  two  of  the  de- 
viaees,  prayed  an  appeal  from  this  decree,  which  was  granted; 
but  no  bond  was  given  by  David  Ross  &f  Co*  for  prosecuting  die 
appeal* 

Wkkhamy  for  the  appellants,  made  several  objections  to  the 
manner  in  which  the  cause  had  been  conducted,  but  relied  chiefly 
on  the  merits^  as  being  decidedly  in  their  favour.  The  judg- 
ment in  Greensville  County  Court  was  no  proof  of  the  justice  of 
the  plaintiff's  claim;  being  obtained  by  default^  and  it  not  appear-r 
ing  whether  anv  writ  had  been  served  on  the  defendants.  But, 
if  the  executors  were  bound  by  that  judgment,  the  heirs  or  thvi* 
tees  were  not.  They  do  not  claim  through  the  executor;  but  by 
rights  altogether  collateral.  If  the  executors  by  their  answer  in 
this  suit  had  admitted  the  plaintiffs*  claim,  the  devisees  would 
Bot  have  been  bound  by  such  admission.  Surely,  then,  an  admis- 
sion in  another  suit  cannot  bind  them. 

A  simple  contract  claim  cannot  stand  on  a  better  footing  than 
a  bond  :  and^  if  a  bond  creditor  had  sued  an  executor,  and  obtain- 
ed judgment,  and  afterwards  had  sued  the  heir  at  law,  would  the 
heir  have  been  bound  by  the  judgment  i  Could  he  not  scih  have 
plended  that  the  bond  was  not  the  act  and  deed  of  his  ancestor  i 
Suppose  even  ^te  of  two  joini  devisees  were  sued  on  the  bond, 
tnd  admitted  the  claim ;  could  not  the  other  plead  in  like  manner, 
aounitbptaiuliif  the  greater  privky  between  two  such  devisees^ 
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October,  Certainly,  then,  the  claim  of  the  plaintiff  Walter  Peter ^  as  against 

v,^,^^  the  present  appellants,  is  wholly  unsupported. 
Mason's  l)e-       2.  Each  devisec  should  have  been  charged  fro  rata,,  instead 

▼.  of  jointly ;  since,  in  their  answers,  they  say  they  are  several  dc- 

1*cter'8  Ad- 

mlnbtrttors.  Visees. 


— " —      A  Court  of  Equity  derives  great  part  of  its  jurisdiction  from 

the  power  of  discriminating,  so  as  to  do  equal  justice.     In  a  suit 
against  legatees  for  contribution,  each  legatee  is  charged  in  pro- 
portion to  the  property  received  by  him.     It  has  been  decided  in 
fa)  -Worn  V.  the  Federal  Court(<7)  that,  if  one  legatee  be  insolvent,  he  is  nc* 
reporud.        vertheless  charged  with  his  share,  and   the  other  legatees   only 
pro  rata;  so  that  the  creditor  lose  s  the  part  for  which  the  insol- 
vent legatee  is  responsible.     'I  he  whole  claim  is  not  to  be  fixed 
on  the  competent  legatees.     But  surely,  where  there  is  no  pre- 
tence of  insolvency,  one  legatee  should  not  be  compelled  to  pay 
for  the  rest.     Such  a  decree  would   drive    him   to   file    a    bill 
against  the  other  legatees.     But  a  Court  of  Equity  ought  so  to 
decree  as  to  put  an  end  to  the  controversy,  and  not  to  multipljT 
litigation. 

3.  In  this  case  the  Chancellor  ought  not  to  have  decreed  a  sale 
of  the  lands,  but  onlv  an  extent^  which  is  all  that  a  bond  creditor 
can  have  at  law.  Surely,  a  simple  contract  creditor  coming  to 
marshal  assets  can  only  be  entitled  to  stand  in  the  shoes  of  the 
bond  creditor. 

George  K.  Taylor^  for  the  appellees,  in  answer  to  the  first  point, 
observed  that  a  judgment  must  be  presumed  to  be  fair  until  the 
(*)  Lee,  Eyr  Contrary  appears  ;(i)  in  the  same  manner  as  an  administration  ao 
Jf  ^'^f''  ^*  co^^i^t  settled  by  Commissioners  is  to  be  considered  prima  facie 
fVoBk  306.     correct,  unless  errors  or  fallacies  be  pointed  out.(c)    If  so  much 
wui Starkey  respect  be  due  to  an   account^  rendered  perhaps  by  an  executor 
Sifi4?.  ^*Jn  ^^'n^self,  ^judgment  of  a  Court  of  Record  is  not  entidcd  to  less. 
^^^jIm^^l  ^^''^>  ^^^  executors  and  devisees  are  joindy  sued.     The  execu- 
U.  U  M.  ass.  tors  do  not  allege  that  no  writ  was  ever  served  upon  them.     If 
such  had  been  the  case,  would  they  not  have  said  so  ?  Bat,  in- 
stead of  this,  they  only  say  they  believe  the  judgment  was  urgust^ 
and  that  it  was  obtained  in  their  absence  !  Ought  they  not  to  have 
pointed  out  what  injustice  or  error  they  complained  of,  in  order 
that  the  plamtiff  might  havd  had  an  opportunity  of  controverting 
it? 
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5L  The  Chancellonwas  not  incoirect  in  making  2i  joint  decree   ^®7'f***^» 
against  the  devkeess  for  this  plain  reason.     The  will  (under  the  x^gr-v^ 
act  of  Assembly)  was  a  nullity  against  creditor8.(ii)  The  case  in  MMon'sDe* 
the  Federal  Coart  concerning  legatees  was  ver>'  different  from  t. 

this.     Legatees  are  considered  as  innocent  suflerers  claiming  un-  |^i^i^[]|!][t^,^[ 
der  legal  title  :  but  the  claim  of  devisees  is  nullified  by  the  law.        » 

3.  As  to  the  power  of  the  Court  to  decree  a  sale  of  the  lands  ^J^/p.5*^ 
in  a  case  like  this,  Mr.    Taylor  cited  Clifton  v.  Burty  \  P.  Wms.  ^i-  ^  ^ 
679.  note  I.     3  BL  Comwi.  436. 438.  as  to  the  general  powers  of  a 
Court  of  Equity ;  Stileman  v.  Ashdown^  2  AtJk»  608,(A)  an  exam«  n,^  jff^i  13. 
pie  of  a  sale  to  satisfy  a  judgment  creditor  ;  Manaton  v.  Manatony  ^'  ^* 
2  P.  Wms.  234,  235.  the  same  measure  resorted  to  in  favour  of 
bond  creditors,  though  the  lands  were  not  devised  for  payment  of 
debts;  and  Powell  v.  Robins^  7  Ves.yuxi.  211.  in  which  case  the 
lands  would  have  been  sold  at  the  suit  of  simple  contract  creditors, 
if  the  defendant,  the  devisee,  had  not  been  an  infant:  but  liberty 
was  reserved  to  the  plaintiffs  to  apply  for  a  sale  when  the  infant 
shoidd  come  of  age.     In  Gakon  v.  Hancock^  2  Atk.  439.  an  ac« 
count  was  directed  to  be  taken  of  the  real  assets  descended  upon 
the  heir,  and  that  the  same  should  be  applied  to  pay  off  and  exo- 
nerate the  mortgage  upon  the  estate  devised  to  the  defendant. 
How,  otherwise  than  by  a  sale^  could  this  be  done  I  In  Donne  v. 
Lewisj  2  Bro.  Ch.  Cos.  263.  Lord  Thurlow  lays  down  the  order 
of  applying  sissets  to  the  payment  of  debu ;  according  to  which 
opinion,  when  the  personal  estate  is  exempt  or  exhausted,  first, 
the  real  estate  expresshj  devised  for  the  purpose  is  to  be  applied ; 
secondly,  (to  the  extent  of  the  specialty  debts.)  the  real  estate  de* 
scendedf  and,  thirdly,  the  real  estate  specifically  devised  subject  to 
a  general  charge  of  debts.(c)     It  follows  inevitably,  that   Lord  CO  ?«e  »iso 
Thurlow  meant  that  all  the  several  descriptions  of  property  spe-  dud  in   the 
lifted  by  him  might  be  sold  by  the  decree  of  a  Court  of  Equity.  ^a^*cat.  259.' 

Such  are  the  authorities  in  England:  but,  in  this  country,  the  ^;2X"  cttwi 
teasoDS  for  a  sale  are  still  stronger;  because  there  estates  gene-  ibid.96u 
rally  bring  good  rents;  but  here  it  is  otherwise. 

Wickham^  in  reply,  did  not  conceive  it  necessary  in  this  case  to 

examine  Mr.  Taylor'* a  authorities  concerning  the  marshalling  of 

assets,  and  the  power  of  decreeing  a  sale.     But,  on  principle^  he 

did  not  see  the  Court  of  Eqtiity^s  right*     They  have  no  such 

Vol.  L  3K 
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OoTOBBB,  attptars^  he  is  bound*    Does  this  record  (admitfmg  the  jo^g* 

s^0r>r^   nnent  to  have  been  regularly  obtained)  ahaw  any  excuse  for  tbe 

Mftion'a  Oe-  executof's  failing  to  plead  at  law.     On  the  ccmtrary^  it  does  not 

^'^.^'       appear  that  he  has  fuUy  admioistered  according  to  law ;   for  one 
^?ir!*  ^   of  die  deUta  is  for  a  sinple  contract  daim  of  the  eatecntar  htaft» 

Mfc  II  ■  I  sdf  againat  his  testator,  amounting  to  599A  13a.  lOdl;  of  which 
he  couU  not  avail  himself  after  sufieriog  jiidgmeot  by  defsriu 
The  rule  is  that,  of  credBtoss  in  eqoid  degree,  he  who  sues  first 
is  entitled  to  be  paid  first ;  and  the  only  means  by  which  ih«^  ei^ 
^utor  can  give  a  preference  is  by  cm%fe9ung  judgment  in  iavour 
of  the  creditor  who  snbaequendy  sues*  As  the  enrcutor  cooU 
not  brisig  a  suit  against  himself,  he  had  a  ri^  to  retain  in  his 
own  favour,  in  the  same  manner  as  the  crediuu*  who  sues  first  k 
entitled  u>  a  preference ;  but,  having  suflerod  judgment  by  d^« 
fouU^  in  favour  of  Peter^  he  loses  that  advantage* 

Mr*  Tayior^s  argument,  that  the  judgment  ia  coDcluttvn 
against  us^  is  in  conflia  with  his  m-gument  that  it  is  not  coocln* 
sive  against  the  executor.  If  conclusive  as  to  the  amount  ct 
the  debt^  it  must  be  conclusive  as  &>  the  a^td*  The  caae  of  Ef 
vmg  V.  /Vtrrx,  3  Term  Egp.  6as*,  has  setded  the  point  timt,  if 
an  executor  plead  payment  to  an  action  on  bond,  and  omit  tB 
plead  fully  administered,  it  openteaas  anadmissioo  of  assets,  is 
an  actic»,  founded  on  the  judgment,  attesting  a  drvosteoilL 
Neither  is  there  any  hardship  in  this;  since,  according  to  Chi$^ 
holm  V*  Anthony^  I  H*^  M.  27*  he  might  have  mnended  Ina 
plea,  on  motion,  at  any  time  before  the  trial* 

I  never  have  understood  the  hw  as  settled  in  this  cotmdy^  that 
an  executor  may  obtain  relief  in  equity^  in  ali  onrea,  where  he 
failed  to  |dead  at  law*  The  dectrino  that  a  Courtof  £quky  oMgfat 
give  relief  in  every  case  where  injustice  was  done,  of  which  si 
was  to  be  the  judge,  has  been  overruled  by  dns  Court*  And  wfafr 
should  that  doctrine  stand  in  the  case  of  00  exeetOor  onkff  It  has 
been  decided  by  the  late  Chancellor  that  an  executor,  if  he  thinks 
himself  ia  danger,  may  apply  to  the  Conrt  by  filing  a  bill  of  coft* 
formity  against  the  creditors ;  in  doing  which  he  assmnes  the 
poipt  that,  without  the  premws  interposition  requested  of  the 
Court,  he  woukl  be  liable  for  a  (kvasUwit  by  failing  txy  {dead  at 
law* 

Priday^  Novemb^  9.    The  Judges,  Ti7CK£R  and  Fuuuno 
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(Jttdft  RoAU  having  bem  abaenft  «t  the  arguaMU  of  llie  caust )  ^*|g® **^ 
{voBoonced  tbcir  opiiiicicit.  y^^^^r^ 

Judge  TvGKBE.     Wali0r  JPtter^  m  hb  Ufe-time,  brought  a  bill       ^T^' 
agaioBt  the  ez«€tttor»  aod  deviaeet  of  Jamet  Jhton^  the  objea  oi  ,^^^i^^. 
which  was  to  obtain  satiaftctioB  Soar  a  simpfe  contract  dcbtdoe  to  i  ■ 

htflft  from  JameB  JUaa^n^  deceased^  out  of  the  real  estate  devised 
to  his  several  sons,  the  personal  estate  being  exhausted  by  the 
payment  of  debts  of  superior  dignitj*  He  had  bafcnre  otoined 
a  judgment  (by  default)  against  the  executors^  for  his  debt,  but 
doea  not  appear  to  have  proceeded  even  so  fiur  as  to  sue  oat  exe- 
Ottion  upon  that  judgment.  The  record  in  that  case  is  either  very 
imperfect,  of  the  judgosent  was  ohtained  without  even  suing  one 
a  writ;  and  the  executors  who  answered  speak  of  it  as  having 
been  unjustly  obtained,  and  without  dieir  knowledge*  There  is 
no  ^ther  proof  of  the  debt*  By  the  account  stated  by  the  Com- 
missioner, there  af^ars  to  be  abalance  due  to  the  executcnr  IViU 
Kam  Mamm^  who  akme  acted. 

The  first  question  that  appears  to  me  to  arise  in  this  case,  is, 
whether  the  plaintiff  Peter  had  not  a  plain  and  adequate  remedy  at 
law  I  He  had  obtained  a  judgment,  by  defiudt,  against  the  esecu* 
tors*  Sucha  judgment  amounted  to  an  admission  of  assets  in  their 
hands*    He  mi^  have  sued  out  execution  dieroipcm  imme* 
diatdy;  and,  upon  the  return  of  nulla  bona,  he  mi§^  have  broogU 
an  action  for  a  devastaois  a|pnnst  the  execuloza;  and,  finally,  he 
had  a  remedy  at  law  against  their  seouritice*    After  the  several 
decisions  of  this  Court  in  the  cases  of  Mtufmv^  Wfutmg^{a)  (a^veatty^aj^ 
Pryor  v.  Adams,{b)  and  Terrtl  v.  IXck,{c)  and  those  of  Turpin  rX^imf^. 
v»  Tb(mum,(d)  and  JI6rrf>  and  ChertM  v*-Casf,(f)  and  some  lil^^'^"^' 
othera,  I  oannot  ooneeive  that  such  a  bill  as  the  present  can  be  (')  ^^*^  ^^' 
sustained  in  a  Court  of  £qui^*    For  any  thing  that  appears,  or 
can  appear,  by  diis  record,  Mr*  Peter  had  hb  remedy  in  his  own 
handa  at  law;  and  if,  widiout  any  good  reason,  he  dM>ught  pro- 
per to  abandon  it  there,  he  cannot,  imder  sudi  circumstances, 
eome  into  a  Court  of  Equi^* 

The  second  question  is,  whether,  supposing  him  entitled  to 
ooiae  into  a  Court  of  Equity,  against  the  devisees,  he  is,  upon 
the  proofs  in  this  record,  entitled  to  a  decree  against  them*  And 
I  am  clearly  of  opinion  that  he  is  not.  There  is  not  a  syllable 
of  proof  of  his  claim,  in  the  record,  except  the  judgment,  which, 
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OcTOBEKy  being  against  the  executors  only,  is  no  proof  against  the  devis^et 
y.^'sr^^^  of  land*  For  there  is  no  privity  between  an  executor^  and  the 
MMDn'tDe-  heir^  or  devisee  of  the  Umdf  however  it  may  be  (on  which  I  mean 
**^"  not  to  give  an  opinion)  between  an  executor  and  a  legatee  ofpcr^ 
miu^ut^^  tfonflfe/  of  whom  the  executor  may  reqi^irc  security  to  refund,  in 
•«—««.»  certain  cases,  before  he  pays,  or  gives  up  the  legacy.^ 

One  of  the  points  insisted  on  by  Mr.  Wickham^  was,  that  the 
Chancellor,  instead  of  decreeing  that  die  devisees  should  be  y^inrfy 
chargeable,  ought  to  have  directed  devaluation  of  their  lands  re- 
spectively, and  charged  them  ^9  rata*  And  I  am  of  that  opinion. 
.  I  deem  it  unnecessary  to  give  any  opinion  upon  the  other  points 
whidi  were  argtied  in  thk  cause;  as  these  are  sufficient,  in  my 
opinion,  to  decide  that  the  decree  be  reversed,  and  the  b91  dis^ 
missed* 

Judge  Fleming.  I  have  no  difficulty  in  saying  that  I  concur 
in  the  opinion  just  delivered,  in  every  particular,  for  the  reasons 
therein  stated;  that  the  bill  ought  to  be  dismissed :  and  the  last 
point,  made  in  the  cause,  in  Mr.  Wickham^s  statement,  strikes  me 
very  forcibly;  which  is  that,  admitting  the  appellants  (devisees  of 
James  Macn^  their  fadter)  to  be  liable  for  the  debt,  it  ought  to 
have  been  apportioned  among  them,  according  to  the  value  of 
their  respective  devises ;  of  which  an  account  ought  to  have  been 
taken  by  Commissioners  appointed  for  that  special  purpose;  in 
orcter  to  prevent  suits  between  the  devisees  themselves.  But,  as 
the  principal  point  seems  clearly  in  favour  of  the  appellants,  no 
£Eurther  notice  need  be  t^ken  of  the  latter. 

Decree  reversed,  and  bill  dismissed. 

•  Note  bj  the  Reporter.    It  would  teem,  by  antUogyt  from  the  etie  of  jShvetPt 
AdnCn  v.  MiUvn^  A  H.  &  M  253.  that  a  judgment  agaiait  an  exeeotur  or  adon* 

jiiBtrator  it  at  \ewt  prima  facie  evidence  against  the  legateet  or  distributeet  of  the 
penonal  estate;  though  liable  to  be  rebutted  by  shewing  it  was  fraudulently  or  ir- 
regnlarly  obtaioed. 

6 
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Todd  against  Bowyer.  oaob'^lts 

UPON  ao  appeal  from  a  decree  of  dac  Superior  Court  of  i.  OnaUiiiof 
Chancery  for  die  Staunton  District,  dismissiDg  a  bill  upon  which  »"jad^raent  tt 
an  injunction  had  been  gramed»  by  die  Judge  of  the  late  High  ^;  *oJ'  ^^ 
Court  of  Chancer}',  on  the  22d  of  ApriL  1796,  to  stay  proceed-  »"«»  hciringr, 
logs  on  a  judgment  obtained  in  Alarch^  1794,  in  the  County  Court  ment  ougYit 
of  Botetourt^  on  behalf  of  Benry  Boiayer^  Cleri^  s^mubI  Samuel ^^^^^^^^ ^^j^ 
Todd,  S/ierif  of  diat  County^  for  54/.  12*.  damages,  and  7  dol-  Jj;?^f ''p^*!;" 
lars  and  43  cents,  costs  of  suit*  has  hM)  credu 

The  material  ground  of  equity  relied  upon  in  the  bill  was,  that  whieh  ho  is 
posterior  to  the  judgment,  the  complainant  had  discovered  a  set-  [^  *"  ccnirt 
tlement,  according  to  which  he  was  entitled  to  a  credit  for  18/»  f»»o«Wnoton- 

,  ^y  dissolve  the 

10f«  7d»  3-4*  injunolion» 

The  deft^ndant  alleged  in  his  answer,  that  credit  had  been  given  J^e  bUi/Tut 
on  the  execution  for  18/.,  *'  which  then  appeared  to  him  to  be  ^|j^"***  J^^^^ 
about  the  balance  due  the  complainant  at  their  settlement :  bufrit  thatthep/fl/n- 
would  appear  by  accounts,  furnished  by  the  complainant  at  that  sum  to  th« 
setdeinent,  that  injustice  had  been  done  the  defendant!'^  •'*"  ""  * 

May  12th,  1798,  upon  a  motion  to  dissolve  the  injunction,  the  ^J[^]"nc^of^ 
Court  referred  the  accounts  between  the  parses  to  three  Commis*  »«»t  in  Chpn- 
sioners;  two  of  whom,  viz.  Janus  Risque  and  Martin  M^Fer*  ment  of  ac" 
rfl/2,  reported  on  the  30th  of  April^  1802,  that,  in  the  presence  of  j^^^^i^^pw, 
the  parties,  they  had  proceeded  to  inspect  an  account  exhibited  ^^^  i>aving 
to  them  by  the  complainant,  which  account  appeared  to  have  been  and  repotted 
settkdhy  the  parties,  and  shewed  a  balance  struck  in  favour  of  the  but,  ^  ^acv^ 
complainant  of  18/.  10*.  7d.  3-4.;  and  that  no  documents  were  Ju^^%oLZ^tl 
shewn  to  induce  a  belief  that  the  said  account  and  setUement  *  "^^-**''^^** 

ct     refei*cncc 

were  erroneous.  being   inaUe; 

By  an  agreement  dated  May  16th,  179%  written  on  the  back  of  siwcr  wTs'nor 

the  said  order  of  reference,  with  a  certificate  of  James  Risque  ^f^^'^exLtin- 

and  Martbi  M^'Ferran  also  endorsed  thereon,  under  date  of '"S   ^*»®    ^^• 

counts    Rcnc- 

April  30th,  1802,  (which  certificate  was  verified  by  the  deposiuon  ran>;,andcor< 
of  James  Risque  taken  June  25th,  1803,)  it  appeared  "  that  the  mw  fherem- 
parties  agreed  that  they  had  heretofore  setded  all  accounts  be-  jt'^'^^ppJirod 
tween  them,  except  the  claim  of  Clerk's  tickets,  for  which  the  ^^^  **»«  P«rty 
judgment  was  obtained;  by  which  settlement  there  appeared  a  efited  by  sach 
balance,  in  favour  of  the  present  plaiatifF,  of  the  eighteen  pounds,  tm^^ig  own 

.  signature,  and 

that  pr  the  other  party  from  the  settlement. 
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OcTOBta*  which  is  credited  on  said  judgment:  but  that  balance  flie  pfauntUF 
alleged  was  10^.  7d,  more  than  the  said  eredit,  which  the  defend- 
ant was  willing  to  admit  rather  than  take  the  trouble  of  another 
investigation  of  their  accounts ;''  tilat»  **  on  the  30th  of  Ap^il^  1 802, 
the  complainant  acknowledged  in  the  Clerk's  oflSce  of  Botetourt^ 
that  he  tore  his  own  and  the  defendant's  name  from  the  said 
agreement^  and  contended  he  had  a  right  so  to  do;  it  being  his 
own  paper,  and  in  his  own  custody .'*  Aprii  12th,  1803,  the 
Chancellor  for  the  Staunton  Di^rict  decreed  that  the  injunctioa 
be  made  perpetual;  with  liberty  to  either  party  (being  first  served 
with  a  copy  of  the  said  decree)  to  shew  cause  against  it  on  or 
before  the  tenth  day  of  the  next  term.  On  the  11  th  of  yubf 
following,  ^^  by  consent  of  the  parties^  by  their  counsel,'*  the  order 
made  on  the  12th  of  April  was  set  asidcy  and  their  accounts  refer- 
red to  Master  Commissioner  Locihart ;  upon  whose  report 
(whereby  some  errors  in  former  accounts  (though  acknowledged 
by  the  above-mentioned  agreement,  of  May  16th,  1799,  to  have 
been  settled)  were  corrected,  and  thereupon  a  balance,  amounting 
to  S^L  65.  Sd.  1-2.  was  stated  against  the  complainant,)  it  was  de- 
creed, that  the  injunction  be  dissolved,  and  the  bill  dismissed  widi 
costs;  ^^  and  that  the  plaintiff  ^vj  the  defendant  the  sum  of  6^  %s. 
Sd.  U2»for  which  he  had  received  a  credit  improperly^^ 
From  this  decree  the  plaintiff  appealed. 

Randolph^  for  the  appellant. 

Cally  for  the  appellee. 

Friday^  November  IS.  The  President  n|K)rted  ^  opiafam  «f 
the  Couriy  that  the  decree  be  affirmed* 

The  following  was  Judge  Tucker's  opinioxu  After  stating 
the  circumstances,  in  substance  as  above,  (in  the  course  of  which 
be  observed  that,  *^  for  the  reasons  apparent  on  the  face  of  the 
answer,  the  judgment  ought  notto  be  efyoined^)  he  proceeded  thus: 
"  Although  I  approve  of  th^  principles  of  this  decree,  I  have  not 
been  able  to  discover  the  particular  items  in  the  account  stated  bf 
the  Commissioner  which  would  amount  to  the  prtcise  sum,  for 
which  the  Chancellor  meptions  diat  the  plaindff  bad  been 

*  See  FUzgerald,  Executor  qfJonet,  r.  Jwei,  Mttf  p.  L 
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'properly  credited.  I  have  therefore  had  recourse  to  the  circum-  ^Ig^,""' 
stances  above  stated  as  the  basis  of  my  own  opinion.  If  Todd^ 
by  his  unfair  conduct,  in  tearing  off  his  own  and  Bawyer^s  signa- 
tures from  the  agreement  made  between  them  on  the  16th  of 
31ay^  1799,  (which  was  endorsed  on  the  order  of  reference  in  the 
cause,  and  was  evidently  meant  for  the  information  and  guide  of 
die  first  set  of  commissioners  appointed  by  that  order,)  had  not 
brought  himself  within  that  rule  of  equity,  *  He  that  doth  iniquity 
shall  not  have  have  equity^  I  should  have  thought  it  highly  im- 
proper  to  disturb  that  settlement.  But,  he  having,  by  that  act, 
imposed  upon  Bowyer  the  necessity  of  proving  his  accounts  over 
again,  Ithink  the  latter  was  fairly  entided  to  the  benefit  of  any  t- rror 
which  might  thereafter  be  discovered  therein.  Approving,  there- 
fore, of  the  last  commissioner's  report,  my  opinion  is,  that  the  in- 
junction be  dissolved  as  to  5SU  69.  5d.  i-2.  including  the  costs  of 
the  judgment  of  Botetourt  County  Court ;  that  the  Chancellor*)i 
decree  be  reformed  in  that  numner,  as  has  been  done  on  some 
-other  occasion8;(fl)  and  that  the  appellant,  as  the  party  prevailing  /«)  Sec  \ 
here,  recover  the  costs  of  his  appeal  here*  Pemiuton  ?! 

fandevier. 


Green  against  Price.  Tkur%day, 

^  October  25. 

FORTUNATUS  GREEN  filed  his  bill  in  the  Superior  i.  a  mort- 
Court  of  Chancery,  for  the  Richmond  District,  on  the  1st  oiMarch^  ^o^LV^^hSi 
1802,  against  Thomas  Price,  and  the  children  of  Richard  Uitle-  J|^j  P^p^^r 
Mp^.  deceased ;  for   the  purpose  of  obtaining  a  title  to  a  U'aa<^<7<^'to^^  title; 

'   ^    ^  .,  .,  i-rr  "  ^^®   person 

«f.  buMl,  coataimng  261  1*2  acres,  m  the  county  of  Hmiofoer.  haTing  sueh 
.  From  the  bill,  answer  of  the  defendant  Prhce,  exhibits  and  de-  c,?coani^'**^ 
positions,  the  following  statement  of  the  most  material  facts  in  ^^^^^ 
the  case  may  be- extracted.  or,   knowing 

Robert  Bumpass  sold  the  land  in  question  to  John  Ferguson^  tion  to   uke 
but  did  not  make  him  a  deed;  neither  does  it  appear  in  evidence  i^d'^rawfe'So 
how  nmch  money  was  paid  by  Fergmon ;  though  the  bill  alleges  objeoUon. 
(without  proof)  that  he  paid  only  50/.,  and  the  surveyor's  fees. 
On  the  7th  of  May^  1786,  Ferguson  gave  a  bond  to  Benjamin 
Kimbrough  to  make  him  a  title  to  the  said  land,  when  he  should 
himaelf  obtain  a  deed  from  Bumpas9f  reciting  in  the  condition 
of  that  bond  that  IGmbrough  was  to  pay  for  the  land,  on  or  be^ 

Vol.  I.  3  L 
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OcTOBSft«  fore  the  1st  of  Jmrnary  eosumg,  150/.,  and  on  or  before  ^ 
l&l  oi  yatmary^  1788^  the  farther  sum  of  175/.;  provided  the  said 
Fergmon  could  then  make  a  title ;  and,  if  he  could  not,  it  was  agreed 
that  the  kst-mentioned  sum  was  not  to  be  paid  until  such  title 
should  be  made.  The  plaintiffalleges  in  the  bill  that,  in  Septemier^ 
XT  SB  J  he  took  K/mbrough'^s  bargain^  and,  in  yflmwary,  1789,  re« 
ceived  possession  of  the  land,  "  which  he  had  retained  ever  since  J^ 
It  seems  that,  while  a  suit  in  the  High  Court  of  Chanceiy,  b^ 
Ferguson  against  Bumpass^  to  obtain  a  conveyance  for  the  land^ 
was  pending,  Richard  Ltttlepage  bought  the  title  of  Bumpaas^  for 
100/.  cabh  paid  by  Fortunatus  Green^  the  pliintiff^  and  for  hie 
beneft^  as  he  alleged;  but  the  deed,  which  was  dated  the  14th  of 
February^  1794,  was  made  to  Uttlepage  himself^  conveying  nfr- 
sobitely  ^  to  him^  his  heirn  and  assigns^  all  the  right  and  tide  of  the 
said  Bumpass^  for  the  consideration  of  XQOL  paid  by  him  the  said 
Uttl^foge^^  vxA  warranting  the  right  and  title  of  the  ssud  land 
^^  against  the  claim  of  any  person  or  persons  whatsoever^  except 
the  claim  of  John  Ferguhon^  or  his  representatives^  which  now  if 
in  dispute**  To  this  deed  the  pkun^jf  was  one  of  the  witne8se$pi 
and,partly  on  Af«  testimony,  it  was  recorded  the  4th  of  April^ 
1794.  The  next  day  after  its  date,  a  writing  under  seal  was  es^ 
ecuted  from  Xi/r/i^j'e  to  the  plaintiff;  setting  forth  that  Jolm 
Ferguson  hud  contracted  with  Robert  Bumpass  for  the  awl  861 
1*2  acres  ol  land  which  the  said  Ferguson  took  potsesuon  of  and 
iold  to  Benjamin  Kimbrough^  who  then  disposed  of  it  ia  the  Cot 
lowing  manner;  ^  viz.  61  1-2  acres  «af</ta  be  sold  lo  a  oertaia 
Samuel  NuckoUs^  and  the  remainder  to  Farivnai^  Greets^  wlia 
is  now  in  possession  of  the  said  land,  th€nigfa  the  right  jfttf  rem 
mains  in  Robert  Bumpass^  who  had  conveyed  to  littkfage  bf 
virtue  of  a  power  of  attorney.  Now  be  it  understood  that  Fer^ 
funatus  Green  hath  this  day  advanced  to  me,  (the  said  LittlefageJ^  . 
as  attorney  for  the  said  Bumpass^  the  sum  of  100&,  which  sum 
I  do  oblige  myself  to  return  the  said  Green  with  interest  thereon 
from  the  date  hereof,  or  make  him  a  lawjul  right  to  the  said  tw9 
hundred  acres  of  land.  And  I  do  further  obKge  myself  ttM  aU 
tor>yey  for  Robert  Bumpasfs^  and  in  behalf  of  the  said  Fortunatus 
Green^  that  no  other  person  shall  have  a  ri(?ht  to  the  200  acres  d 
land  but  himself,  until  he  is  returned  the  100/.,  with  interest,  as 
is  before  mentioned  ;  for  the  faithful  performance  of  which  I  do 
fccrebv^of  attorney  for  Robert  £»m/ai«^  bind  mysdf,heiri,8tc« 
i»  the  penalty  of  500A'* 
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The  2d  of  March  following  the  plaintiflF  paid  Littkpage  a  farther    ®* J'g^,5»*» . 
'•um  of  26/.  9s.  for  which  he  gave  a  receipt  *^  promising  to  account     %^^>r^»^ 
for  it  in  the  same  manner  as   for  the  100/.   received  of  him  the        ^^recn 

ft  V. 

ast  month  on  account  of  Robert  Bumpass;'*^  and  signed  **  Richard       Price. 
Uttiepage  for  Robert  Bumpass  and  self,^^     A  farther  payment  of  ~ 

SA  was  made  the  11th  o{  Julyy  and  a  similar  receipt  taken:  and 
on  the  20th  of  May^  1799,  the  szidLittlepage^by  a  writing  under 
veai,  obliged  himself,  his  heirs,  &c,  "  that  the  balance  of  the  mo- 
ney due  him  from  Fortunatus  Green^for  the  land  whereon  he  lived^ 
dhotild  remain  in  the  hands  of  the  said  Green  until  he  the  said 
Uttiepage  should  sarisfy  the  amount  of  three  executions  which 
had  been  paid  for  him  by  the  said  Green.^ 

It  was  ftdly  proved,  that,  at  the  time  the  deed  was  executed 
iSrom  Bumpass  to  Littlepage,  a  witness  advised  the  plainttffy  (who 
it  seems  was  present^  ^^  that  it  would  be  best  for  him  to  take  tht 
deed  from  the  said  Bumpass  in  his  oxvn  name;^^  whereupon  the 
•aid  Uttiepage  observed  ^*  that,  if  the  right  should  be  made  to 
Aim,  it  would  put  it  out  of  the  power  of  Ferguson  ever  to  make 
ilbit  pkdtatfB  right;  and  that  it  would  enable  the  plaintiff  r^  re» 
tover  three  or  four  hundred  pounds  as  damages  of  the  said  Fergt^ 
mm;  «id  that  he  would  get  his  land  clear;'*  to  which  arrangement 
Ibe  plaintiff  assented.   - 

it  was  farther  proved  that,  by  the  contrivance  of  Uttiepage^  and 
Whh  the  ament  of  the  plaintiff,  a  declaration  in  ejectment  was 
acTvcd  upon  the  latter ;  the  lawyer's  fee  for  which  appears  to 
hmre  been  paid  by  the  plaintiff  to  Uttiepage ;  to  whom  he  sur« 
fOKbred  tke  possession  of  the  land,  and  immediately  resumed 
k  as  his  tenant;  agreeing  to  pay  ten  dollars  a  year  rent,  as  long 
as  be  should  remain  on  the  land;  that  Uttiepage  afterwards  de* 
alavedl  that,  after  recovering  the  land  by  law  of  the  plaintiff,  he 
had  sold  It  to  him  for  a  certain  sum  of  money,  and  fisr  the  benefit 
of  his  clmm  agunst  Ferguson;  which  sum  of  money  and  clmm 
were  understood,  by  a  witness  who  stated  what  Uttiepage  said, 
to  be  infuU  discharge  of  the  contract  between  them  for  the  said 
knd« 

What  became  of  the  clidm  upon  Ferguson  does  not  appear  in 
the  record;  but  after  all  these  transactions,  (of  which  it  does  not 
appear  that  Thomas  Price  had  any  notice,)  upon  a  settlement  of 
accounts  between  the  said  Price  and  Uttiepage^  on  the  17th  of 
february^  laoi,  a  balance  of  1S%L  2tt  3d.  l-j2.  being  due  from 
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OcTOBim«  the  former  to  the  hitter;  and  it  behig  ptopoaed  that  tfiat  bdaifce 
should  be  taken  by  Price  upon  the  pUdntiflP,  the  plaimiflF  readSf 
agreed  to  it,  (acknowledging  himself  to  be  still  indebted  fo  JL^ 
tkpage^  for  and  on  account  of  the  same  bmd^)  and  ezpreated  great 
satisfaction  (at  that  time,  and  repeatedly  afterwards)  at  this  aiw 
rangement.  A  contract  was  then  made  between  Pnce-  and -die 
plaintiff,  that  Price  should  take  in  payment,  his  pnidace,  at  the- 
highest  ^icftifi^m/cash  price;  that  the  plaintiff  should  do  ajolHif 
brick*work  towards  pajrment  of  the  debt,  and  that  iVicesfaMU 
lee  him  have  certain  articles  of  the  grocery  kind  for  the  use  of  bis 
family  at  the  Richmond  cash  price.* 

By  a  writing,  dated  the  saase  day,  (to  which  the  plaintiff  ap- 
pears to  have  been  privy,  without  making  any  objection,)  little*  - 
page  ^  obliged  himself,  whenever  called  upon  by  the  sidd  Prkef 
to  give  him  an  instrument  of  writbg  vesting  him  the  said  Price 
with  all  die  rights  and  immunities  that  he  the  said  iJl#A]p«^r  hold* 
in  the  200  acres  of  land  on  which  the  aforementioned  Fortunatue 
Green  now  lives;  which  right  the  said  Price  is  to  hold  until  the 
above-mentioned  sum  (of  156£  %$•  3d.  1-8.)  with  the  interest  nc* 
cruing,  is  fully  paid*'^  The  first  of  diarchy  1801,  a  mortgage  oa 
the  said  200  acres  of  land  was  given  by  Uttkpage  and  wife  to 
Price^  to  secure  the  payment  of  the  same  sum  of  money,  with 
interest,  and  proved  in  Court  by  one  witness,  the  21st  of  May  fbk 
lowing ;  but  does  not  appear  to  have  been  fully  recorded*  A  bill 
to  foreclose  that  mortgage  was  filed  in  Hanover  County  Court 
against  the  children  oi  Richard  LiitlepagCy  without  making  /W^ 
tunatus  Green  a  party,  and  a  decree  for  the  sale  of  the  mortga- 

*  Note.  It  it  alleged  in  the  anrweTf  that,  **  after  the  death  of  LUOepage^  (which 
happened  in  a  fetr  veeks  from  the  time  of  thii  tranaaetloii,)  atidnot  tmltf  fften,  the 
plaintiff  began  to  prevaricate  f  and,  after  making  aeveral  promiae^  and  appoinftfaig, 
seTeral  days  to  commence  the  brick- work  according  to  his  contract,  at  length  de« 
elared  he  troold  do  no  work  nnlcsa  he  reoeWed  eath  for  the  same;  that  he  considered 
LUtlepaife  at  fullj  paid  for  the  land,  and  that,  notwithstanding  bis  freqveot  promise^ 
he  would  pay  the  defendant  nothing/'  This  all^afloo  in  the  answmv  ^  8B|^ 
ported  by  several  depositions,  and  not  contradicted  by  any  evidence. 

t  Note.  This  instrument  of  writing  recited,  in  its  oommeneemoat,  Uuit  r/Whi 
page^  to  secure  the  payment  of  the  said  balance,  with  interest  from  the  date,  Juid 
given  an  order  on  Green,  which  he  had  that  day  accepted,  in  favour  of  Price, 
Bat,  probably,  this  was  only  a  verbal  order  and  verbal  acceptance ;  for  no  -written 
order  is  ilkentioiied  in  any  part  of  the  record.  In  the  answer  it  is  said,  (by  «  pltthi 
mietake,)  nut  that  Uttlepage  Aar/ given,  but  that,  by  the  aaid  instrument  of  writiBg^ 
he  obliged  himoej/'to  give  such  an  order. 
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gsd  premisee  obtained  Dtcemb^  23,  ia02 ;  to  which  decree  the 
present  plaintiff  obtained^  on  the  3d  of  June^  1803,  from  the  Su- 
perior Court  of  Chance^^  a  writ  oi  injunction  to  suy  proceeds 
i)g8  upon  it  until  the  further  order  of  that  Court. 
,.  The  prayer  of  the  bill  in  this  suit  was,  that  the  mortgage  be 
fi^icedkdi  that  all  the  defendants  be  compelled  to  join  in  a  deed 
conveying  to  the  plaintiff  in  lee  the  htnd  aforesaid ;  or  that  he 
might  receive  any  further  or  other  relief  more  agreeable  to 
equity*  No  answer  was  filed  on  behalf  of  Littkpage^s  children, 
and  no  proceedings  against  them  appear  in  the  record ;  according 
to  which,  on  the  28th  of  September y  1804,  ^  the  papers  in  this 
cause  were  put  into  the  hands  of  the  Court,  upon  motion,  by 
counsel  for  the  defendant  Thomas  Price^  to  dissolve  the  injunc- 
tion which  had  been  awarded  the  plaintiff;  but  the  cause  being 
regularly  set  for  a  final  hearing  as  to  that  defendant,  the  plaintiff  "^3 
cmtmel  moved  the  court  to  proceed  to  hear  the  same  in  chief  as  to 
him;^  whereupon,  the  cause  was  beard  aa  to  the  defendant  Thomas 
Price^  and  the  bill,  as  to  him^  diswssed  with  costs;  from  which 
decree  the  plaintiff  appealed. 


453 


OaT«BB]l« 
1810. 


Randolph^  for  the  appellant* 
Wickham^  for  the  appellee* 

Saturdatfy  November  3.  The  Judges  pronounced  their  opinions. 

Judge  TtJCKER.  The  only  question  in  this  case  appears  to 
me  to  be,  whether  a  man,  who,  having  an  equitable  title  to  lands, 
and,  knowing  of  it,  stands  by,  and  either  encourages,  or  does  not 
forbid  the /wrc^fl^r,  (or,  what  is  the  same  thing,  the  mortgage 
thereof  to  another,)  shall  be  bound  by  the  purchase  or  encum- 
brance thus  made  ?  In  the  present  case,  the  complainant  Green 
appears  from  the  testimony  to  have  encouraged  Mr,  Price  to 
takie  the  mortgage  from  Littlepage;  and,  by  so  doing,  I  conceive 
he  has  bound  himseli,  and  all'claiming  under  him.  1  am  of  opi- 
nion, therefore,  that  the  decree  dismissing  ihe  compIainant^s  bill 
be  affirmed,  (a) 

Judge  Roane  said  it  was  a  plain  case  for  affirming  the  de- 
cree. 

289.    Jtpplebnrv  and  otftert  v.  Anthtmi/t  Ex'rg.      1  Fent.  136.  ffolth  r.  Mrtoru 
JOraper  v.  JBorltue,    2ff,UM.\  16.  rdllard  v.  Cartwight, 


{a)  See  1 
Funb»  b.  I.  c. 
3.    s      4       1 

Hooe  &Ilarri' 

JldnCr>  Pad. 
%    Venu  370. 
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OcTOBBB,        Judge  Fleming*    This  appears  to  be  one  of  die  clearest 

in  favour  of  the  appeiite  that  ever  came  before  a  Court  of  Jus-^ 
tice.  I  here  seems  to  have  been  a  combination  between  linh^ 
page  and  Green  (the  latter  of  whom  aflects  great  ignorance^  to 
swindle  John  Ferguson  out  of  three  or  four  hundred  pounds  ; 
but  in  that  nefarious  business  Price  was  no  party:  nor  is  he  co 
be  affected  by  it.  The  case  is  too  plain  to  need  further  aniitiad- 
version ;  and  I  shall  only  add  that  it  is  the  unanimous  opinion 
of  the  Court  that  the  decree,  dismissing  the  bill  against  Price^  be 

AFFIRMED. 


Wedrmday^  Clav  cgamst  Raiisome. 

October  Si.  .  ''       ^ 

1.  A  deTend-  UPON  an  appeal  from  a  judgment  of  the  District  Coert  of 
S^nru^"  J^rince  Edivard^  rendered  for  the  defendant,  the  4di  April,  1905^ 
tectwi  by  s»  in  an  action  of  ejectment  on  behalf  of  Char ks  Clay  against  Ehzom 
tion  before  the  heth  Runsome. 

buttbeSyemrs  The  case  was  submitted,  without  argument,  by  Samuel  Taym 
exciudcd^^^bj  ^^''^  *^^  ^^  appellant,  and  Munford^  for  the  appellee,  and  ia 
^caet  of  A».  sufficiently  stated  in  the  following  opinion  of  Judge  TucKiB.; 
not  to  be  except  that  it  mav  be  proper  to  mention,  that  the  claim  of 
favour.  the  lessor  of  the  plaintiff,  as  set  fonh  in  the  special  verdict. 


2.  If,  there-  funded  on  a  deed  of  mortgage  dated  the  20th  of  ApriLt  177%^ 
fore,  upoM  a  from  a  certain  Anthony  Winaton  (who  was  found  to  have  been  is 
diet  in  ejeet-  possf  ssion  at  that  time)  to  James  and  Robert  Donaids  cr  Co*;  a 
mfM^rtain  decree  of  Ibreclosure,  dated  the  3d  of  October >,  1797,  against  the 
defcmiant,*or  ^^^^  *^  *^^  ^^^  exf  cutor  of  Anthony  Winstoni  and  a  'deed,  da* 
*Vir  .""^*'' t*^^  ^^^  24th  of  Janwrtr^,*  798,  to  the  lessor  of  the  plaintiff,  frona 
cUims,  had  9u  the  Commissioners  appointed  by  that  decree  to  sell  the  land.  Na 
uon%xcii^J  possession  b\  James  and  Robert  Donalds  &f  Co^  by  Anthony  Winm 
yLVraHd'Iri  *'^''>  ^^  ^^y  pcr^o"  holding  under  him,  either  before  or  after  the 
dav9.  a  venire  i^Oth  of  April,  1 772,  or  by  the  lessor  of  the  plaintiff;  after  the  3d 
tobeuwarded.  ot  October^  1797,  was  found  by  the  Jory. 

Friday^  Not)ember  2.    The  Judges  pronounced  their  opinions. 

Judge  Tucker.     Clay  brought  an  ejectment  on  the  irth   of 

Augusi^  1799,  against  Ransome.    The  Jury  found  a  special  ver> 
1 
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iict,  which  they  conclude  thus:  "We   find  that  Flamstead  Ran-    ^^J",*)"^^ 

9ome^x\ie  late  husband 'of  the  defendant,  was  in  posstssion  of  the 

land  in  question,  from  1774,  until  his  death,  about  ten  years  ago; 

and   that   the  defendant  hath  been  in  possession   thereof  ever 

tince  ;*•  and  refer  the  law  to  the  Couru  — — — 

An  ejectment  is  a  possessory  action,  and  only  a  competent  re- 
medy where  the  lessor  of  the  plaintiff  may  enter:  thrretore,  it  is 
always  necessary  for  the  jjlaintiff  to  shew  that  his  lessor  had  a  right 
to  enter;  by  proving'  a  possession  within  20 }  ears,  or  accounting 
for  the  want  of  it  under  some  of  the  exceptions  allowed  by  the 
statute.  Twenty  year^  adverse  possession  is  a  positive  title  to 
the  defendant:  it  is  not  a  bar  to  the  action^  or  remedy  of  the  plain- 
tiff,  only ;  but  takes  away  his  right  of  possession* 

Every  pUuntiff  in  ejectment  must  shew  a  right  of  possession^  as 
well  as  of  property:  and  therefore  the  defendant  needs  not  to 
plead  the  statute,  as  in  the  case  of  actions>(a)  (a)  i  Burr, 

Here  the  Jury  have  found  an  adverse  possession  for  more  than  mqw^u. 
twenty  years.     But  our  statute  of  limitsitions(^)  excepts   three  *J^-  "^J^ 
different  periods,  from  the  12th  da>  of  Aprils  1774fj  to  the  20ih  ^  P  4<«.dl 
cS  October^  1783;  amounting,  in  the  whole  to  five  years  and  174  Barry,  SaUc. 
days.     If  Ransome^s  entry  was  made  in  the  month  of  January^  /?^.  741^"* 
1774,  or  at  any  time  before  the  23d  or  24th  of  February  in  that  ^J^'"/^'* 
year,  his  possession  and  that  of  his  wife  would  amount  to  a  com«  119  acdfrd-' 
j>lete  bar,  after  deducting  the  period  allowed  by  the  statute.     If  ?^'   t   77^,, 
his  entry  were  after  the  25th  of  February^  the  case  will  be  with-  \^*J'  y^' 
in  the  saving  clause  of  the  statute.     I  am  therefore  of  opinion, 
Aat  the  verdict  is  not  su£Sciently  certain  upon  this  point,  and  that 
tfiete  ought  to  be  a  vemre  de  novo  for  that  reason. 

Judges  Roane  and  Fleming  concurred.     The  judgment  was 
Ibereforc  unanimously  reversed,  and  a  venire  de  novo  awarded. 
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Mondavi,  Mason  against  Dunman. 

JVovembcr  iC.  "^   • 


1.   A  man  on 
his  death  bed, 


AT  a  Court  held  for  Lunenburg  County,  the  12th  of  yuly^ 
nt  fiUown  1804,  a  paper  was  offered  for  probate  as  containing  the  nuncu-- 
hu"'p,i^r^"  Pative  will  of  John  Dunman,  deceased. 

for'***  n^\\'  '^^^  evidence  offered  in  support  of  the  probate  was  that  of  a 
boar  to  make  certain  John  Biackwell,  "  who  swore  that  he  was  sent  for  by  the 

his  will,  who    ,         ,  /•        ,  r  I  •»•....  . 

took  notes  decedent  lor  the  purpose  ot  making  his  will;  that  the  decedent 
pcsenL","an'd  ^sked  him  whether  he  would  write  the  will  there,  or  take  notes  or 
in  thatotano-  ^/„^.y  yx^oTi  paper  or  slate,  or  words  to  that  effect,  and  go  into  an- 
who  was  pre-  other  room  to  write  it;  that  the  witness  took  notes,  in  the  pre- 
time,  and  scnce  of  the  decedent,  at  his  dwelling,  and  in  his  last  illness,** 
IliT*  ^il^quen  (which  are  set  forth  in  hoa:  verba,  in  a  bill*  of  exceptions,)  ^  from 
the  first  wit   which  notes  he  drew  a  wiil  in  another  room;'*  faiso  set  forth    in 

ness  to  make    .  ,  '     ^ 

his  will,  and  like  m^inner,  and  bearing  date  on  the  6th  of  March^  1804;)  that 
iiotet<»be  u-  ^c  read  over y  as  he  drew  the  notes,  some  of  them  to  the  dece- 
ittMits^  '^ww  ^^"^»  *"^  '•*  not  positive  that  he  read  all  of  them:  that,  after  he  had 
not     present  taken  all  the  aforesaid  notes,  he  did  not  read  them  over  to  the 

when  the  first 

bf Run  to  lake  (it cedent;  neither  did  the  decedent  read  them  to  himself ;  but 
pre^nt  aa^r^  ^he  witness  b'^Vuned  the  decedent  was  of  sound  mind  at  the  time 
heaI^\om"V  ^'^  ^"^"'S  ^^^  "^^"^  -  but  that,  after  he  had  drawn  the  will  from 
the  notes  die-  the  notes,  the  decedent  was  incapable  of  reading  it,  or  hearing  it 
the  witnesses  read,  being  at  that  time  delirious."  Sterling  Davis ,  another  wit- 
notei^  w  moat  ncss,  swore  that  *^  he  was  not  present  when  said  Blackwell  ht^ui 
re  d* loUiedl^  ^°  ^^^^  ^^^^  notes,  but  was  present  before  they  were  finished, 
cedent,  but  and  heard  the  decedent  direct  some  of  them  to  be  taken ;  but 
were  not  po-  i,  i    .  ««      rr-i.  •         .  «  ■         t 

aitive  that  the  does  not  recolIect  their  purport."     This  witness  **  thought   the 

nor^did  *  the  decedent  was  of  sound  mind.^^  William  Barnettj  a  third  witness^ 
wck  man  read  (having  previously,  in  Court, relinquished  and  released  all  benefit 
hut  he  WM8  which  he  might  be  entitled  to  imder  the  will  of  jfohn  Dunman^ 
pn>)>er  senses,  deceaseti,  in  case  the  same  should  be  established,)  swore,  ^^  that 
•wi^ess*^  had  ^e  was  present  at  the  time  the  notes  were  taken,  and  held  the 
■?**'®  . »  -     candle  for  the  said  Blackwell  to  take  them  by,  and  heard  the  de- 

drau^ht  of  a  ^  ... 

will  from  the  cedent  request  said  Blackwell  to  make  the  said  will,  and  direct 
cedent  was  in.  each  note  to  be  taken;"  at  which  time  the  decedent  "was  of 
dln^ortS?!  so^d  mind."  The  witness  was  cerUm  that  the  greater  part  of 
bLm  '^tThat  ^^^  °^^^>  *s  they  were  taken,  were  read  to  the  decedent;  and 

lime  delirious, 
the  mtet  talKB  as  sfbremid  were  eatiblislied  as  a  geod  nwwi^tiltive  will. 
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Bcfieved,  but  was  not  certain,  that  he  heard  the  whole  of  them 
read.  He  believed  that  the  notea  ^^  above  annexed"  were  the 
Botes  then  taken  by  the  said  BbckwcU;  and  averred  that  he  (the 
witness)  was  no  way  related  or  connected  with  the  decedent, 
who,  when  in  health,  frtqutrntly  before  his  illness,  expressed  his  ^ 
determination  to  leave  half  his  estate  to  the  children  of  the  said 
witness.  John  Williams^  a  fourth  witness,  swore  that  the  testa* 
tor  frequendy  before  his  death,  when  in  good  health,  declared 
that  he  intended  to  make  the  children  of  his  brother  Joseph 
Dimman^  and  of  WilUam  Burnett^  his  heirs.  Upon  this  evidence, 
the  County  Court  admitted  "  the  said  paper^^  to  record  as  the 
nuncupative  will  of  John  Dunman;  and  that  order  was  affirmed 
by  the  District  Court;  whereupon  Peter  Mason  (who,  with  Sally 
his  wife,  and  others,  children  of  James  Dunman^  deceased,  had 
been  origindly  summoned  to  shew  cause,  if  any  they  could, 
against  tbe/rofarf^)  appealed  to  this  Court. 

According  to  former  decisions,  the  Clerk  of  the  District 
Court  was  summoned  and  attended  with  the  original  notes  and 
ebraught  of  the  will  made  by  John  Blackwell;  from  which,  as 
well  as  the  copies  inserted  in  the  transcript  of  the  record,  a  dif- 
ference appeared  between  the  notes  and  the  draughty  in  this,  that 
the  former  contained  a  clause  whereby  the  testator  bequeathed 
to  his  mother  a  yoke  of  steers  during  her  .natural  life,  and,  at 
her  decease,  to  be  sold  to  pay  her  debts,  and  the  residue  of  his  , 
•wn  debts,  if  any;  which  clause  was  omitted  in  the  latter. 
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Wirty  for  the  appellant.  In  the  present  case  the  paper  exhi* 
bited  for  probate  was  offered  as  a  nuncupative  will,  and  received 
by  the  Court  as  such :  but  it  is  evident  the  testator^s  intention 
was  to  have  a  written  will,  l^he  notes  were  taken  only  as  funts 
toleadto  a  will,  but  not  as  the  will  itself.  Can  a  man  make 
a  nuncupative  will  without  intending  it  ?  If  the  Court  should 
so  decide,  they  would  convert  into  a  will  what  was  never  intended 
to  be  one,  and,  in  effect,  make  a  will  for  the  decedent. 

But,  if  this  was  intended  as  a  nuncupative  will,  the  requisi- 
tions of  the  act  of  Assembly (^/)  were  not  complied  with:  for  it  {a)  i  item. 
b  not  proved  that  die  testator  called  on  any  person  present  to  uke  t^^^il^s^^' 
notice,  or  bear  testimony,  that  such  was  his  will,  or  that  he  used 
any  words  of  the  Uke  imprnt. 

VsL.  I.  SM 
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^^isio"^  Mmfordy  for  the  appellee.  The  reqiusidons  of  ffae  act  of  As^ 
sembly  are  subttantudly  complied  with  in  this  nuncupative  itiliL 
The  witness  who  took  notes  of  the  will  does  not  say,  Midemva^ 
Hsj  that  the  testator  told  him^  or  others,  to  take  notice  tlmt  aucb 
was  his  will;  but  that  he  sent  for  him  for  the  fiurpose  of  maMng 
his  wUh  that,  when  he  came,  he  asked  him  whether  he  would 
write  fus  will  there,  or  take  notes  or  hints  upon  paper  or  slate^ 
and  go  into  another  room  to  write  it ;  that  the  witness,  thereupon^ 
in  the  presence  of  the  decedc^nt,  took  notes  which  he  dictated^ 
and  which  are  evidently  very  particular  and  accurate,  and  deariy 
intended  as  a  wilL  These  circumsunces  must  be  equivalent  to 
the  "  words  of  like  import'*  required  by  the  act  of  Assembly. 

It  is  said,  that  these  notes  were  intended  to  be  reduced  into 
form  ;  and  that  the  testator  did  not  declare  them  his  wUi^  but  only 
that  he  intendedthem  to  be  his  will^  when  reduced  into  form,  and 
approt>ed  hy  him.  But  a  will  is  only  ^^  the  legal  deckration  of  a 
man's  intentions  *'*'  which  he  wills  to  be  performed  after  his 
^9  BlCm.  death.''(a)  A  declaration,  therefore,  that  certain  words  are  his 
wiUi  and,  that  he  intends  them  to  be  his  will  when  committrd  to 
writing  and  reduced  into  form,  must  be  good  as  a  nuncupative 
will,  which  b  sufficient,  (if  Ar^in  other  respects,)  though  t^rrio/ly 
made,  and  not  in  form.  Indeed,  the  words  themsehes^  though 
not  committed  to  writing  at  all,  would  have  been  sufficient  if  re* 
collected  by  the  witnesses  withip  six  months ;  and,  eifier  iiit^ 
(h)  1  Jtev.  ^9nthsy  if  committed  to  writing  within  six  days.{b)  The  words 
^^•.^  *^*-  themsehes  were,  in  truth,  the  nuncupative  wilL  The  writings 
in  question  are  only  evidences  to  prove  (or,  rather,  to  corroborate 
the  parol  testimbny)  that  such  words  were  spoken. 

No  doubt,  in  all  cases  of  nuncupati\  e  wills,  the  testator  intends 
to  have  his  will  reduced  to  writing,  and  signed,  \l  he  shall  live 
long  enopgh  to  accomplish  it:  and  it  is  the  very  disappointment 
of  this  intention,  that  makes  it  bad  as  a  written  will^  but  (m  case 
the  other  requisitions  of  the  law  b^  complied  with)  j^^a^ii  nun* 
eupative  wilL  I  grant  the  testator's  intention^  as  to  the  disposal 
of  his  property^  must  remain  imchanged:  that  is,  no  declaration  of 
a  change  of  intention  must  appear.  But  in  this  case  diere  was 
no  evidence  of  any  change  of  intention.  In  Cogbill  v.  Cogbill^  % 
If.  &f  M.  467.  the  great  principle  upon  which  the  mem^orandum 
was  established  as  a  gcjod  codidl  was  that  no  change  of  intendon 

ia)  See  Judge  appeared.(a)  In  this  case,  John  Z>uniriaii'#declantionof  hisintenp- 
^oane^t     and  » 

ilcMii^topiiikMMthroaghoat ;  partiottlariy  p.  5lt  «1S^  514.  §991  tf9k 
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tfeh,  edncerning  the  disposal  of  his  property^  was  not  incomplete,  <>ctob«r, 
tft  conditional,  but  positive.  ITicrc  was  indeed  an  implied  con- 
dition annexed  to  the  directions  given  BiachveU  relative  to  the 
ibrmal  draught  of  the  will,  that  it  should  conform  in  substance  to 
tbr  notes  dictated  by  himselfl  If  that  condition  was  broken,  thtut 
paper  might  have  been  objected  to,  and  not  signed  by  him,  had  it 
been  presented  to  him.  But  the  validity  of  that  paper  is  not 
indispensably  now  in  question*  The  notes  taken  in  his  presence, 
to  which  notes  no  condition  or  reservation  was  annexed,  express- 
ed the  nuncupative  will,  and  ought  to  be  established  as  such, 
even  if  the  other  paper  should  be  rejected. 

Wirt<,  in  reply.  The  draught  in  the  form  of  a  will  16  the  paper 
tendered,  for  probate,  as  the  nuncupative  will;  and  it  cannot  be 
received  aa  such,  because  it  does  not  agree  with  the  notes.  The 
^iQlention  of  the  Legislature  in  using  the  expression,  ^^  words  of 
atm  like  import,"  was  to  dispense  with  any  particular  form  of 
words,  but  not  to  dispense  with  a  pidiKcMecbration  that  the 
w<Nrd8  were  spoken  with  an  intent  to  bequeath.  But  here  the 
testator  only  gave  hints  to  write  a  will,  and  uttered,  in  reality,  no 
teaUmoitaty^, words.  A  flood  of  frauds,  corruptions,  and  in* 
genioua  contrivances  may  be  let  in,  if  a  will  be  established  under 
such  drctMDstances  as  these. 

Wednesday  J  November  28.      The    Judges  pronounced  their 

opinions. 

Judge  Tucker,  after  stating  the  case.  The  witnesses  not 
being  positive  that  all  the  notes  taken  by  the  first  witness,  in  the 
presence  of  the  testator,  and  by  his  direction,  were  read  over  to 
him,  and  approved  by  him,  after  they  were  committed  to  xvri» 
ting^'*  I  am  of  opinion  that  the  Court  did  right  in  consUering 
those  notes  as  too  imperfect  to  be  esublished  as  a  written  will; 
and  the  draughty  when  completed,  not  being  read  to  him,  nor  ap- 
proved  by  him,  must  be  considered  liable  to  the  same  objection. 
But,  ahhough  those  notes  were  not,  for  the  reasons  just  mention- 
ed,  to  be  considered  as  a  written  will,  I  think  the  court  judged 
very  properly  in  admitting  them  to  record,  as  containing  the  sub- 
stance of  a  nuncupative  will,  made  by  the  decedent,  in  extremis^ 
at  his  own  house,  and  in  his  proper  senses. 
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OcTOBKK,       Judge  Ro  AKE,     I  am  clearly  of  the  same  opiiiioii*     Thte  f 

v.^  ^^^  taken  by  the  bed-side  of  tbe  dying  man  were  a  good  DJiiicti|)^iE 

Mason       ^jU*  \^x,^  ^t^  }(  ^oes  not  appear  dearly  whether  the  Comt  befanr 

Dunnun.     meant  to  establish  the  n9t€9^  or  the  draugbi  of  a  will*  I  think  it 

"  would  be  proper  to  express  it  to  be  the  intentioQ  of  this  Court  to 

establish  the  notea;  especiatly  aa  there  ia  a  slight  difoeiKt  bft* 

tween  them  and  the  draught* 

Judge  Fleming.  This  is  a  plain  case,  that  the  not^s  are  a 
good  nuncupative  will,  better  authenticated  than  any  I  have  seen« 
But  the  notes  ought  to  be  established,  instead  of  the  draught  i 
there  being  a  slight  difference  between  the  two  papers,  merely  as 
to  the  disposal  of  the  money  arising  from  the  sale  of  certain 
.oxen. 

Judgment  unanimously  affirmed;  and  the  Clerk  (to  ptc^rent 
misconceptions)  directed  to  enter  the  notes  veriatim  in  theoi'der- 
book* 
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Day,  Executor  of  Yates,  who  was  Exectttorof  Payne, 
against  Murdoch,  surviving  partner  of  Cuningbam 
&  Co. 


I.  A  payment  THIS  was  a  suit  originally  brought  in  the  late  High  Court 
in  paper  mo-  of  Chancerv,  by  Charles  Tates.  executor  of  Danici  Payne^  agaioat 

ncy,  by  a  Hn-  -  ^     J  ^  .7  c» 

tish  debtor  to  an  American  cre<Iitor,  operated  a  fnll  disoharffe  to  ita  nominal  amoant,  of  a  earrent 
nnncy  debt,  '^ntraete<i  in  specie ;  notwithstanding  the  cremtQr  made  objections  to  reviving  the 
p«per  money,  and  observed,  at  the  lime,  that  he  wduhl  keep  it  safe  for  the  debtor,  but  did  not  cim- 
tidtrr  it  as  Bpayme7it,  though  intended m  such  by  the  debtor;  and  notwitbsiandtiig  Uie  raeeiptoon- 
tained  a  resei-^ation  that,  since  the  creditor  had  demanded  the  debt  when  the  rate  of  exehatige  waia 
at  ^^p^  cent,  he  therefore  cluiracd  so  much  as  might  be  allowed  htm  on  that  aCcmtnt  k^  aiMlia* 
tors  aflerwarda  to  hare  been  (bat  who  nerer  were)  appointed. 

9.  A  factor  and  a^ent  for  a  company  of  Britith  merchants  having,  in  the  year  \77\y  purehaaedf 
on  their  behalf,  a  tract  crf'land  in  Virginiay  for  a  sum  of  money  payable  on  demand,  arid  then  re- 
ceived possession  thereof  fur  their  use ;  and  a  credit  ft>r  the  money  having  beeit  enicred  ift  tbetr 
books;  the  emiitubfe  title  to,  and  possession  of,  such  land  was  thereby  eompletejj  vested  in  ttie 
company;  and,  under  the  aot  oiMuy  seaaion,  1779,  **  concerning  escheats  and  forfeitures  from  BH» 
^h  Kubjeeti>,"  the  same  escheated  to  the  Commonwealth,  which,  on  inquest  found,  became  entitled, 
in  the  tume  manner  the  company  loere  entitled f  but  subject  to  the  payment  of  so  much  only  of  tbe 
purchase  mo<»ey,  remaining  due,  aa  <iid  not  exceed  the  net  amount  for  whi«h  the  laad  was  sold  hf 
th«  escheat' »r,  t-iduced  to  present  current  rocMiey,  according  to  the  2d  seetton  of  tluA  act;  the  8ai4- 
Bvitith  ^ropanv  being  still  liable  for  the  residue'  of  the  said  purchase-money. 

3.  Upon  an  appeal  from  a  decree  in  Chancery,  an  error  to  the  nvjvry  ef  the  appeUee  oaght  to  be 
eorreetcdy  although  he  did  not  appeal.' 

*  Note.    The  Court  have  tinee,  to  wit,  on  tbe  Sd  of  Oeteber,  1 81 1 ,  ettaMMied  tbe 
Mloviog  GSMSEAi.  ftOLB.    **  It  !•  tbe  op&AioA  of  ibU  Court,  fotuMled  at  well  om  m 


Ji  the  S5M  Yew  ^  the  ConmumweaUh. 

HVGam  Cumngham  (d"  C9.  Bri/i^A  merchants,  i^  Walter  Col- 
fUkouji,  their  agest  in  this  couotry,  to  attach  in  his  bands  so  much 
•f  the  effects  of  the  said  company,  (the  partners  being  resideuu  in 
€nei  Britahi^  as  would  be  suficient  to  satisfy  two  claims  for  debts 
^hiefrom  them  to  the  aaid  Daniel  Paifne  in  his  life-time;  the  first 
being  a  bdance  of  account^  on  the  1st  of  Sepiember^  ir74,of  ^73^1 
lU.  7d.  current  money,  and  the  other  401/.  I9s.  lOd.  sterling;  of 
which  last-mentioned  sum,  400/.  was  the  price  of  certain  bouses 
«ad  lots  in  the  town  of  Dumfries^  sold  by  the  said  Payne  to 
yohn  NeihoHy  an  agent  of  the  said  company,  for  their  use,  some 
time  in  the  year  1771,  and  the  residue  was  a  balance  of  account. 

The  material  circumstances  relative  to  each  claim  (as  collected 
Irom  the  bill,  answer,  depositioos  and  exhibits)  were  the  follow* 
»g- 

The  cwrfemcy  debt  was  admitted  to^have  been  originally  due 
mm  stated ;  but  the  point  in  dispute  related  to  a  subsequent  pay* 
Silent  of  4S3A  19«»  in  paper  money,  by  a  certain  Jamee  Robin* 
eon^  (a  fiM:tor  and  partner  of  the  company,)  to  the  said  Daiuel 
jPo^ne,  on  the  4th  of  AprU^  1777*  The  questi(»i  was  whether 
Ibis  payment,  which,  at  its  nominal  amount  was  equal  to  the 
principal  and  interest  of  the  currency  debt,  was  to  be  considered 
#8  a  full  satisfaction  thereof,  or  to  be  credited  at  its  vcdue^  accord- 
iilg  to  the  scale  of  depreciation,  it  appeared  that  Payne  was  very 
unwitting  to  receive  the  paper  money,  but  was  induced  to  do  so 
by  Rohimon^a  threatening  to  lodge  an  information  against  him 
with  the  committee  of  safety ;  that,  when  he  received  it,  he  put 
it  in  his  desk,  observing  that  he  would  keep  it  safe  for  the  com- 
|>any,  but  did  not  consider  it-  as  a  payments  He  gave  a  receipt  in 
Ae  fottowtng  words :  **  Received,  Afiril  4th,  1777,  of  Mr.  James 
RMnsan^  4Ml»  19s»  current  money  of  r/r^/Wa,  being  the  amount 
cf  the  principal  and  interest  due  to  ase  m  currency  by  Messrs. 
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Ml  •aosfidttwiion  oClbe  law,  at  on  varibut  decuioos  vhich  have  heretofore  been  had, 
tiiat,  in  future,  where  a  judgment  or  decree  is  reversed  neither  in  the  whole,  nor  in 
party  on  the  ground  of  error  against  the  appellant,  or  plaintiif,  in  any  appeal,  writ  of 
error,  or  rapert^eas ;  yet,  if  error  is  perceived  agtdnst  the  appellee,  or  defeofdaat, 
Ae Court  will  oonsidertlia  whole  record  at1»efore  them,. and  will  reverse  the  *pro« 
eeedingi,  either  in  whole,  or  in  part,  in  the  same  manner  as  they  woutd  do,  were  the 
Appellee  or  defendant  also  to  bring  the  same  before  them,  either  by  a))peal,  writ  d 
error,  or  supersedeas ;  unlest  sueh  error  be  waived  Jsy  the  appeflee, .  «r  defendanf  $ 
vIimIl  vaifer  €hiU  be  nepaideretf  a  palnaie  cf  all  errora  aa  to  hunt" 
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^^mo**'  W^ifittwn  tuningham  &f  Co.  of  Otas^gow,  at  their  Dumfrie§ 
and  exclusive  of  the  sterling  sum  owing  for  the  lots  that  1 1 
them;  nevertheless,  I  demanded  the  currency  debt  when  tlM 
rate  of  exchange  was  at  15  per  cent. ;  if,  on  arfaitFa^ioQ  hereafter 
to  be  had,  it  should  be  determined  that  I  am  eotided  tt»  «q  attvw^ 
ance  on  that  account,  the  said  oonapony  are  hereby  sufagtctad  to 
such  allowance*     Daru  Payne.^ 

It  was  contended  by  him  that,  in  oonsequeooe  of  the  demaiil 
mentioned  in  that  receipt,  the  debt  in  question  should  be  codm» 
dered  as  turned  into  sterling  at  the  rate  of  15  per  cent,  dif- 
ference of  exchange;  and  he  alleged  that  this  had  been  coaseoti^d 
to,  on  the  part  of  William  Ctmingham  &f  Cb.  as  a  conskkratioii 
for  huther  forbearance  of  the  debt;   but  of  this  there  was  vio 
proof.     It  was  stated  in  the  deposition  of  Waker  ColquhomSf 
(who,  it  seems,  did  not  answer  the  bill  as  a  d^endanJ^  but  waa 
examined  as  a  witness^  that  Payne  never  made  him  any  offer  pf 
leaving  the  conditional  clause  in  the  receipt  to  the  decision  ot  ar- 
bitrators; that,  subsequent  to  hb  death,  his  executor  TtOes  wrpte 
a  letter  to  the  deponent  as  agent  for  the  company,  touching  $o^ 
arbitration;  to  which  he  answered  that,  if  it  was  meattS  to  open 
the  whole  transaction,  he  did  not  feel  himself  at  liberty  to  coii* 
sent;  but,  if  the  matter  in  controversy  be  considered  as  restriciod 
to  the  claim,  in  Mr.  Paynes  receipt  respectmg  Ae  exchange, 
he  might,  unless  counselled  to  the  contrary,  consent  to  the  kav'mg 
of  that  point,  as  the  only  disputable  one,  to  the  dedaion  of  arbi- 
trotors;  that  no  written  reply  was  given,  but  the  dcfXMient  miP 
derstood  the  limitation  proposed  would  not  be  agreed  JK>« 

As  to  the  debt  in  sterling  money ;  it  appeared  that  a  verix^ 
contract  was  made  by  John  Neilson^  factor  for  the  company^  ia 
the  year  1771,  for  the  purchase  of  the  houses  and  lots  afcuresMd 
of  DanieV Payne y  at  the  price  of  400/.  sSerEng,  payaUe  OQ.de^ 
mand ;  that  possession  was  then  given  to  the  said  £ictor  for  die 
use  of  the  Company,  and  a  credit  for  the  money  enlcired  ia 
their  books;  that  no  deeds  were  executed;  Payn^  having  refused 
to  make  any,  since  the  money  was  not  paid,  and  choosing  to  re- 
tain the  legal  title  in  himself  as  securtty  for  such  payment;  thi^ 
the  said  lots  and  houses  were  afterwards  confiscated  as  the  pro- 
perty of  British  subjects,  and  that  he  (although  requested  by 
Adam  Netvally  an  a{|;ent  of  the  Company)  did  not  interfere  to  pre* 
vent  it,  by  setting  up  his  legal  title  against  the  claim  of  the 
1 
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ComBi«iDw«altlk     The  Company  therdbre  conteadcd,  that  they   October, 

ought  not  to  be  compelled  to  pay  the  said  purchase^mooey.  it  ap* 

peared,  moreover,  that  four  bonds  bekmging  to  the  said  Company, 

and  amouatiog  to  IA71L  4«.  6J.  1-2.  were  put  into  the  said 

fiagm's  hamls  on  the  4th  day  of  February y  1786,  as  security  for ' 

Ilk  claiass;  of  which  bonds  one  for  23SL  10s.  10^  was  returned 

to  Walter  Colquhoun^  their  agent,  on  the  31st  of  yufy^  1789,  but 

die  other  three  (with  two  biUs  of  sale  as  additional  security  to 

tva  of  them)  were  said  to  have  been  retained  by  the  said  I^ayne 

aad  bis  enecuton 

The  Chancellor  made  a  general  order  of  account,  March  15, 
1600  i  and,  afterwards,  on  the  18th  of  Mayy  1801,  ^  having  con- 
sidered allegations  of  parties,  their  proofs,  and  the  arguments  of 
counsel,  directed  the  Commissioner,  in  stating  the  accounts  bt^ 
twcen  the  parties,  to  debit  the  plaintiff's  tesutor  with  the  value 
of  the  money  (which  he  acknowledged  himself  to  have  received) 
according  to  the  statutory  scale  of  depreciaiiofiy  and  not  to  debit 
the  defendants  with  the  consideratfon  money  which  they  had 
agreed  to  pay  £3r  the  bouses  and  land  in  Dumfries.^^  The  Com* 
missiooer  made  a  report  accordingly,  finding  a  balance  against 
the  defenckmts  (after  charging  them  with  rent  for  the  said 
houses  and  lou  during  the  time  they  were  occupied  by  their 
agents)  to  the  amount  of  465L  11««  2^  to  bear  interest  from  the 
4th  of  Aprily  1777;  (the  date  of  the  receipt  for  the  money  paid 
as  aforesaid  on  account  of  the  currency  debt;)  about  which 
tinse  Jamee  Robmaon^  the  factor  and  partner  of  the  Company, 
with  all  their  derks,  storekeepers  and  assistant  storekeepers 
were  obliged  to  leave  the  State  under  the  resolution  of  the  As- 
sembly, dated  the  18th  day  of  December ^  1776^  for  enforcing  the 
statute  staple  of  the  27th  £dw.  III.  c.  17.  * 

Ihis  repcMt  was  confirmed  by  the  Chancellor,  and'  (omitting 
eight  years'  interest  for  the  time  of  the  war)  he  decreed  to  the 
plakitiff  the  bdaik:e  reported,  with  interest  from  the  4th  of 
Aprils  1785:  from  which  decree  UtiQ  plaintiff*  appealed* 


Warden  and  Bettiy  for  the  appellant. 


Williams  and  Wkkham^  for  the  appellee. 

On  the  part  of  the  appellant^  it  was  contended  that  the  decree 
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^*  mu***   ^^  crroncoug  in  not  allowiDg  the  purchase-money  for  (he  lots 


I81U. 

Day 

Mordoek. 


and  houses  in  ^Dumfries.  This  bargain  was  made  before  the 
statute  of  frauds  was  adopted  in  this  country*  A  panrf  agree- 
ment^ at  that  time,  would  have  been  enforced  in  equity,  evea 
without  part] performance*  But  here  there  was  pact  perfarm* 
ance,  Cunin^ham  &P  Co.  were  put  into  Actual  possession,  and 
made  considerable  improvements.  The  kmd  was  their  property^ 
and  the  money  the  property  of  Payne.  He  had  a  right  to  go 
against  them  personally  as  debtors,  though,  it  is  true,  he  retained 
a  Sen  on  the  land*  He  might  waive  his  lien  if  he  chose,  bat 
this  could  not  deprive  him  of  his  personal  remedy* 

The  bargain  being  obligatory  on  him,  he  could  not  have  j>re« 
vented  the  sale  by  the  escheator :  for,  jf  he  had  tied  a  monatrana  de 
drott^  the  previous  sale  to  Cuningham  Cs?  Ch.  would  have  barred 
his  right ;  and  he  was  not  bound  to  have  committed  a  fraud  on 
the  government  by  representing  the  land  as  his  own.  If,  then,  he 
has  done  no  wrong,  how  has  he  forfeited  his  right? 

According  to  the  contract,  Cuningham  &f  Co.  ought  to  have 
paid  the  money  immediately f  whereupon,  a  deed  wpuM  have 
been  made,  conveying  to  them  the  legal  tide ;  if  which  had  beea 
done,  it  is  admitted  on  all  hands,  nothing  could  have  saved  the 
land  from  the  chum  of  the  Commonwealth*  %all  they  be  bene* 
fited  by  their  own  wrong,  and  put  in  a  better  situation  than  if 
they  had  paid  the  money*  The  doctrine  hid  down  in  3  D<JL 
225.  shews  that,  as  British  subjects,  they  were  personaUy  liabk 
for  the  acts  of  their  government* 


On  the  other  ntde^  it  was  said  that  the  jurisdiction  of  the 

Court  of  Equity  in  this  case  could  be  supported  only  by  taking 

this  as  a  bill  for  specific  performance.    Considering  it  as  such,  the 

Court  has  a  discretionary  power  to  grant  or  withhold  relief*     No 

man  shall  demand  equity  without  doing  equity ;  so,  also,  without 

having  done  equity*     It  was  Payne^s  duty  to  protect  our  rights, 

and,  not  having  done  it,  he  is  not  entided  to  a  decree*  Hr  must  be 

presumed  to  have  had  it  in  his  power  to  assen  all  his  i^^/ rights, 

^)  Ck,  Sro.  ^^  ^^^  ^£  ^g8embly(a)  havmg  provided  for  the  protection  of 

^  such  rights*     The  Commonwealth  could  only  take,  subject  to  the 

rights  of  Payne;  nothing  but  the  rights  of  Cuningham  6P  Co.  be^ 

' "-  ing  confiscated* 

99?iS*ar*     As  a  creditor^  also,  Ptiyne  was  protccted*(*)    There  can  be 
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BO  6otAft  that  lie  might  have  secuk^d  himself  in  the  mode  pomted  Octobbk^ 

Ottt  by  one  or  other  of  the  laws  on  this  subject.   .  An  amjde  fiind, 

therefore,  existing,  in  the  lots  and  houses  themselves,  out  of 

which  he  might  have  been  paid,  it  was  his  duty  to  resort  to  that 

fund,  and  not  to  Cuningham  6?  Co.;  according  to  the  maxim  that  — — ^— — 

^  no  right  ought  to  be  exercbed  i»  a  manner  prejudicial  to  the 

rights  of  otheni.''(a)  S^.l'il  Si 

■.  (S.    910^  (0- 
1  H.  BL  136. 

Li  reply  it  was  observed  that  this  was  not  a  bill  fbf  specific  ^^righ*  r, 
performance.     The  plaintiff  came  into  equity  on  the  ground  that  CA.  ssc.  s.  c. 
the  defendants  were  out  of  the  Commonwealth,  and  he  could  \^  ptien  t.' 
"not  sue  them  at  law.     This  was  the  only  circumstance  whkh  ^'•w"^- 
ousted  the  Court  of  Law  of  its  jurisdiction.     Cuningham  &P  Co. 
were  not  entided  to  a  deed,  but  upon  payment  of  the  money; 
and,  now,  upon  payment  of  the  moneys  a  deed  may  be  made  them, 
conveying  all  the  right  remaining  in  Payne^s  represen'tatives. 

On  the  part  of  the  appellees^  also,  the  decree  was  said  to  be  er- 
roneous, in  directing  the  paper  money  payment  to  be  scakd. 
The  scale  applies  only  to  subsisting  debts  unpaid,  but  not  to  pay^ 
mentsf  for  the  law  is  positive  that  all  actual  payments  in  paper 
money  shall  be  good  at  their  nominal  amount.  This,  being  an 
^rror  to  the  injury  of  the  appellee^  ought  to  be  corrected,  though 
he  has  not  appealed.  If  there  be  one  error  in  favour  of  tine  o^ 
peUanty  and  another  in  favour  of  the  appellee^  the  Court  will  di* 
rect  both  to  be  corrected.  Where  a  balance  of  accbunt  n  to  b0 
atruck,  and  the  sum  of  errors  on  both  sides  to  be  calculated,  the 
Court  must  look  into  the  whole  business,  and  correct  all  the  er* 
rors.  For  this  reason,  after  a  decree  for  an  account^  the  plaintiff 
cannot  dismiss  his  bill;  but  a  balance  of  account  may  be  decreed 
to  the  defendant;  as  was  done  the  other  day  in  Todd  v.  Boxo^  . 
yer.ia)  Ij^.f^' ?' 

To  this  it  was  objected^  that  Payne  was  not  obliged  to  take 
paper  money  between  1770  and  1774;  when  he  demanded  payu 
ment,  and  Cuningham  &f  Co*  failed  to  pay.  The  particular 
wording  of  the  receipt  of  the  4th -4/>r/4  1777,  proves  this,  and 
shews  diat,  m  e^ty^  the  payment  should  be  scaled. 

*  The  counsel  for  die  appellee  contended^  contt^a^  that  thcword^ 
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OoToftBR>   sfig  of  the  receipt  proved  nothing,  but  that  J^ayne  wished  tp 

It  was,  neverdieless,  a  plain  receipt  ia 
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get  over  giving  a  receipt. 
fulL 


Friday^  November  30.     The  following  was   entered  as  the 
opinion  of  the  Court,  consisting  of  Judges  Roame  and  Tuckxr, 

^^  The  Court,  having  maturely  considered,  &c.  is  of  opinion  that 
the  said  decree  is  erroneous:  therefore,  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled,  and  that  the  appellees 
pay  to  the  appellant  the  costs  as  well  by  him  as  by  his  testator 
expended  in  prosecuting  his  appeal  aforesaid  here.  /And  thisr 
Court,  proceeding  to  make  such  decree  as  the  said  Superior  Court 
of  Chancery  ought  to  have  pronounced,  is  of  opinion,  that  the 
payment  of  423^  19*.,  current  money  by  James  Robinson^  for  and 
on  account  of  the  appellees,  to  Daniel  Payne^  on  the  4th  day  of 
Aprily  1777,  which  is  acknowledged  by  said  Payne  to  have  been 
the  full  amount  of  the  principal  and  interest  then  due  to  him t.  in 
current  money,  was  a  full  payment  and  extinguishment  of  that 
debt,  notwithstanding  the  demand  made  by  the  said  Payne^  that 
the  same  should  be  turned  into  sterling  at  the  rate  of  15  per 
ceht.  diiference  of  exchange,  and  the  reservation  by  him^  of  a 
Tight  to  claim  the  same  in  future ;  the  commutation  aforesaid  of 
'  that  debt^  being  neither  agreed  to  by  the  debtors,  or  their  agent, 
(and,  if  consented  to  as  a  consideration  for  further  forbearance 
of  the  debt,  as  alleged  by  the  said  Payne^  was  probably  a  device 
to  elude  the  provision  of  the  statute  oi  usury,  and  therefore  void,) 
jixoY  bring  established  by  the  award  of  arbitrators,  according  to 
the  tenor  of  the  receipt  granted  by  the  said  Payne  at  the  time  of 
the  payment  aforesaid;  nor,  if  this  bill  was  intended  to  procure 
the  decision  of  the  Court  of  Ecjuity  in  lieu  of  that  of  the  ^bitra^ 
tors  upon  that  question,  does  it  appear  that  the  appellant  has  any 
just  right  to  claim  the  addition  or  commutation  aforesaid ;  and 
that  therefore  the  bill  should,  as  to  the  appellant,  be  dismissed,  so 
far  as  it  relates  to  that  article,  with  costs ;  b^t  that,  on  the  other 
hand,  the  appellees,  although  they  have  not  appealed  from  the 
decree  in* question,  ought  to  be  aUo\ved  the  benefit  of  the  nominal 
amount  of  the  payment  aforesaid,  which  ought  not  to  be  subjected 
to  the  operation  of  the  scale  of  depreciation  established  by  law  ^ 
tb^t  sum  Iprmipi;  poly  one  item  of  the  account  between  tbe 
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^ti^  tnd  its  allowance  in  full  to  the  appellees  not  changing  the  ^jg^JJ*** 
result  of  the  decree,  which  Will,  under  the  opinion  of  this  Court^ 
us  now  declared)  be  still  rendered  more  favourable  to  the  appel- 
lant« 

**  And  this  Court  is  further  of  opinion  that,  by  the  contract "" 
and  agreement  between  yohn  Neikcriy  factor  and  agent  for  the 
»a\dWiliimn  Cuningham  &f  Co.^  and  made  in  their  behalf  with  t 
Darnel  Payne  in  the  year  1771,  and  not  disapproved  of,  but  ac- 
quiesced in  by  them,  for  the  purchase  of  the  said  Paytit^s  lots 
and  houses  in  the  town  of  Dumfries^  for  the  sum  of  400/.  sterlings 
payable  pn  demand,  possession  whereof  was  then  given,  and  a 
credit  forlbe  money  entered  in  the  books  of  the  Company,  aa 
appears  by  their  answer,  the  equitable  title  and  possession  waa 
thereby  completely  vested  in  the  said  William  Cuningham  ff 
Co.<t  who  might  at  any  time  have  coerced  a  legal  title  from  tha 
said  Darnel  Payne^  by  paying  or  tendering  to  him  the  purchase^ 
money,  until  the  said  Daniel  Payne  was  absolved  from  that  obli» 
gatioQ  by  the  Acts  of  die  Leg'islature  of  the  Commonwealth  of 
Virginia^  and  the  proceedings  had  under  the  same,  confiscating 
the  rights  of  the  said  William  Cuningham  and  Company  in  and 
to  the  same. 

^^  And  this  Court  is  further  of  opinion,  that  the  retention  by  tha 
said  Danitfl  Payne  of  the  said  legal  tide  as  a  security  for  the  pay- 
ment of  the  purchase-money  for  the  said  lots  and  houses  did  not 
impose  it  upon  him  as  a  duty,  by  any  sinister  act  or  device,  to  en-« 
deavour  to  protect  the  property  therein  of  the  said  WilUant 
Cuningham  &f  Cb.  from  confiscadon;  more  especially,  as  it  ap-* 
pears,  from  their  own  shewing,  that  they  had  one  or  more, 
agents  or  factors  in  this  country  during  the  whole  period  of  the 
revolutionary  war,  who  were  equally  competent  to  have  defended 
the  same ;  and  that  the  said  Darnel  Payne  is  not  tesponsible  for 
the  confiscation  and  sale  thereof,  which  he  could  not  probably 
have  prevented,  as  the  Commonwealth,  by  the  act  ^^  concerning 
escheats  and  forfeitures,"  became  entitled  in  the  same  manner  as 
the  said  William  Cuningham  is?  Co.  were  entided,  subject,  ne<^ 
vertheless,  to  the  payment  of  the  consideration  agreed  to  be  paid 
by  the  said  William  Cuningham  &?  Co.  for  the  same. 

And  this  Court  is  further  of  opinion,  that  the  appellees  are  still 
liable  to  the  representatives  of  the  said  Darnel  Payne^  for  any 
part  of  the  said  consideration  money  which  may  rsmain  due 


OcTOBtit,  beyond  the  net  amount  of  tl»  conskkrauon  for  vlridi  ikm  lotft  m4 
***^  houses  aforesaid  were  i^  sold  by  the  eacbcator  of  ifae  ConMnim 
weaMi,  after  deducting  all  just  and  reasonable  expenaea  ^  At 
sales  of  the  same,  reduced  to  current  money  of  this  prvaeaft 
period,  according  to  the  directions  of  the  act  of  Aby,  17W,c.  4.  Sm 
%.  **  concerning  escheats  and  forfeitures  from  Bri^Mh  subjects^** 
accorcting  to  the  rate  of  exchange  between  current  aad  slofiiig 
ittoney  at  the  time  when  the  final  decree  shaH  be  made  in  thh 
cause  with  interest  thereupon  from  the  time  of  the  institutioD  o£ 
AAt  suit;  and  if  the  bonds,  mentioned  in  ibt  exhibit  No.  6.  have 
been  retwned  by  the  said  Dattkl  Payntj  or  his  representative^ 
as  is  suggested  in  the  answer,  thaC  the  same,  upon  die  perfimn^ 
Mce  of  tUs  decree  on  the  part  of  the  appeUees,  dttll  be  delivered 
up  to  them,  the  appellant  accounting  with  them  for  any  moneys 
which  may  have  been  received  dKreupon  by  himself,  or  his  te9» 
4alor  Charks  Taies,  or  the  said  jDmit/  P4ttfue,  or  any  other 
person  to  his  or  their  use. 

M  And  the  cause  was  remanded  to  the  said  Siiprrior  Court  cf 
Chanceiy,  with  liberty  to  the  appellant  to  make  the  Common-^ 
iweatb,  or  tiipse  claiming  under  at,  partaea  thereto^  if  he  duU  be 
so  advised.'* 


i^riday.  Benjamin  Watkins  Leigh's  Case. 

1.  The  pnK>-  MR.  LEIGH  havtog  <»  a  fo''««'  day  «f  *»  ^™  ^^^  V^^^ 
.b'^nM  \n^  miasion  to  qualify  as'counsel.at  this  bar,  it  was  Uicn  resohred  by 
office  or  piac€  ^j^^  ^j^olc  Court,  that  in  addition  to  the  oaths  erf  qu^ficatiott 
cimLi*.  *  heretofore  usual  in  such  cases,  he  must  take  the  oadi  {ntrtcribed 
*ft  An  attor.  in  the  3d  section  of  the  late  act  to  sup|M-ess  dueUing;  which  he 
^^  Son/  \  »aid  he  would  consider  of,  and  for  the  time  declined.  And  now, 
J  reqiiititi  to  l    iccne  of  the  Court,  he  again  moved  to  be  admitted  to  the  bar, 

hiB  ftdminion     •'  '*>         j  ^  ^  . 

to  the  huF  of  on  bis  taking  the  usual  oaths,  without  the  additional  one  uut  men^ 
S^e  tbe'^ftth  timed.  He  flattered  himself  he  should  be  able  to  convince  the 
g^eicribcd^  Court  that  its  first  impression  on  this  subject,  formed  and  ex- 
•«r  t?  w^  pressed  as  it  was  widiout  argument,  and  on  the  sudden,  waa  » 
proMdMOiD^.  t:orrect ;  in  which,  if  he  should  have  the  good  fortune  to  succeed, 

he  should  have  no  doubt  or  apprehension  which  would  preponde- 
,    rate  with  that  tribunal,  the  love  of  justice  or  the  pride  of  qmi- 

ststenqr. 
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Uleact  directs^  ^  diat  from  and  after  die  paeuag  diereof,  eveiy   aeroBBig 
^OTiOiH  TuAa  Mhall  be  afifoinied  to  any  office  or  placcy  civil  or  milt*   v^p^.^^^ 
Any,  Mfukr  this  Commouweakk  shall,  in  addition  to  the  oath  now  Leigh's  C«tu 
ypeacffibed  by  law,  take  the  oath''  therein  prescribed.     Mr.  Ltigh  -    ' 

JMiaredi  dnt  die  practice  of  law  was  not  an  office  or  place  under 
tke  CmnmomveMiy  within  the  meaning  of  the  act ;  that  the  act  ki^ 
taaded  ftMc  offices  onl^ ,  and  not  private  ones  of'  any  kind. 

'  i  Agree,  said  he,  it  is  laid  down,  generaiij,  that  attorneys  al 
lam  io  Mngkmdarc  in  all  poinu  officers  of  the  respecuve  Courta 
IB  wftiich  th^  are  adoutted.  3  BL  Com.  26.  But  their  cha* 
ffaatcr  ^t  officers  of  Court  in  Engiand^  is  derived  from  certain 
yeatrictions  they  are  under,  and  privileges  they  enjoy,  in  that 
tMimtry,  unknown  in  Teia.  In  England^  attorneys  cannot  be  bail 
in  eivil  cuesi  nor  can  attorneys  at  law  practise  as  solicitors 
in  Chancery;  nor  attorneys  in  one  of  the  Courts  of  West^ 
IMWifr  in  any  o^her;  nor  can  they  be  called  to  the  bar,  dB 
atradk  off  the  roll  of  attorneys;  nor,  if  once  admitted  bsuristersi 
enrolled  as  attorneys  again,  till  disbarred  at  their  inns  of  Court; 
and  ihey  must  not  only  be  ezami^ed  and  sworn,  (as  here,)  but 
niust  be  etirolled,  and  must  have  served  five  years^  previous  ap^^ 
prendceship  as  attorney's  clerks.  Doug.  114.  .466, 467.  3  BL  Conu 
uH  eupra.  Stat.  4  Hen.  IV.  cap.  18.  cap.  23.  2  Geo.  II.  cap. 
t7.  12  Oeo.  II.  cap.  13.  S2  Geo.  II.  cap.  46.  ^3  Geo.  II.  cap.  26. 
30  Geo^  II.  cap.  19.  On  the  other  hand,  attorneys  cannot,  regularly, 
be  held  to  special  bail ;  they  must  be  sued  by  bill,  not  by  ori- 
gind;  they  can  only  be  sued  in  the  Courts  they  belong  to;  and 
they  are  exempt  from  serving  in  offices  they  may  be  elected  to 
against  their  incitnatton.  Doug.  312.  i  Bac.  Abr.  191.  71 
Haym.  179.  1  Lev.  265.  And  to  prove  that  this  character  of 
tifficera  of  Court  attached  to  attorneys  in  England^  springs  from 
diese  restrictions  and  privileges,  Mr.  Leigh  remarked  that  (king's 
counsel  excepted)  seijeants  and  barristers  at  law,  who  are  sub» 
ject  to  such  restrUtions,  and  have  no  such  privileges,  take  no 
oath  of  office,  and  are  not  deemed  officers  of  Court.  3  BU 
Com.  28*  Now,  in  Virginia^  no  such  restrictions  or  privileges 
esdst :  hm  attoenets  are  counsel.  In  England^  too,  it  was 
formeriy  hdd  that  attorneys  were  compellable  to  act.  Co.  Litt^ 
S95.  b.  But  it  has  been  since  adjudged,  that  an  attorney  is  not 
compeBable  to  appear  for  any  one,  unless  he  take  his  fee,  or 
back  the  warrant.  1  Salk.  87.  And  even  if  the  law,  as  stated  b^ 
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OcroBEK*    Sir  Edward  Coicy  hM  not  bceo  thus  expUxlcd  ^  still  ^oioiir/l 

I  RIO 

\^^>^^s^    never  thouguc  compellable  to  act ;  {Harg,  Co»  LtU.  ubi  supra*  n^  i»^ 
L«igfa*s  Case,  and  as  in  Virgintay  the  charactera  of  attorney  and   qovhaeJm 
'  arc  inseparably  blmded  in  the  same  person,  so  that  one  cannot  be 

jengaged  as  attorney,  without. being  engaged  as  conNSf.L«  am 
which  latter  capacity  he  is,  on  no  principir,  cdmpellabU:  to  aec^ 
it  fesults,  that  no  part  of  the  profession  is  so  compellable  in  dus 
country.  Attorneys,  therefore,  are  no  more  officers  of  Court 
BERE,  than  couNSKL  are  in  Enoland.  A  class  of  men  they  are^ 
indeed,  in  this  as  well  as  in  that  country,  conccfned  in  the  ad« 
^  ministration  of  justice,  to  whose  diligence,  integrity,  ability  and 
honour  much  is  necessarily  confided,  while  from  situation  they 
are  exposed  to  peculiar  temptation ;  and  on  that  account  aub* 
jected  to  examination  and  probaticm,  sworn  to  do  their  du^^ 
regulated  by  rules  ol  policy  and  practice,  and  liable  to  summary 
punishment  and  privation  for  unworthiness  or  misconduct  But 
these,  their  only  traits  of  the  officer  known  to  our  law, 
they  have  in  common  with  jurors:  jurors,  as  well  as  attameySf 
are  nectssary  in  our  system  of  jurisprudence,  are  Selected,  sworo^ 
regulated,  and  summarily  punishable  for  misbehaviour.  Attorncysi 
therefore,  are  no  more  than  jurors  officers  of  Court  iq  Virginia. 

But  granting  that  attorneys  are  on  the  samr  footing  here  as  an 
Etigkind;  that  they  are  officers  of  Court;  still,  Mr.  Leigh  cox^ 
tended,  they  are  not  public  rjfficers  within  this  act*  • 

In  fixing  the  legal  construction  of  thb  our  test,  said  he,  I  could 
not,  for  curiosity,  forbear  looking  into  the  construction  put  by 
English  legislators  and  lawyers,  on  their  corporation,  test  and  ab-  « 
juration  acts;  which  are  known  to^bave  been  eaCorced  aad  ioteiv 
preted  in  a  spirit  that  the  most  rigorous  expounder  of  our  test, 
cannot  except  against.  And  here  every  thing  confirnml  my  po>>  , 
sition. 

By  the  test  act,  stat.  25  Car.  II.  c.  2.  it  was  enactedy  *'that 
every  person  that  shall  bear  any  office^  civil  ^miUtaryj  or  shall 
receive  any  salary,  fee  or  wages,  by  reason  of  any  grant  from  his 
*^jesty,  or  shall  have  command  or /^ijc^  ^  iraif/  under  his  mth 
Jest  If,  or  by  his  authority^  or  by  authority  derived  from  hinh  wiUun 
Englandy^  &c.  shall  take  the  oaths  of  supremacy,  &c.  Now, 
within  this  statute,  (of  which  the  words  are  stronger  than  those  of 
ours,)  it  seems,  attorneys  and  counsel  were  not  supposed  tp  be  in- 
cluded, as  holding  ojices  or  places  of  trust  under  theking^  or  un^ 
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dtr  authority  derived  from  him;  otherwise  Parliament  would  not  ^®]'®"'*> 
Ibive  thought  it  Jiecessary  to  subject  them  to  the  test  by  a  special  >^'-sr^ 
80itute«  as  they  didi>y  7  and  8  Hifi.  II L  c.  24.  Leigh  a  Case. 

By  the  abjuration  act^  13  IVm.  III.  c.  6.  it  was  enacted,  **that  —'-—"-• 
•very  person  who  shall  bear  any  ojice^  civil  or  miUtary^  or  shall 
receive  any  pay  by  reason  of  any  grant  from  his  majesty,  or  shall 
have  coitimand  or  place  of  trust  under  his  majesty^  or  by  autho^ 
rity  ikriotdfrom  him^  within  England^  &c.  and  all  cc^lesiastual 
persona,  nteoiberB  ol  colleges,  &c.  and  all  persons  teaching  pupils, 
icc.  and  all  pieachers,  Sec.  and  every  person  that  shall  act  as  a  ser- 
jeaiic  at  hw,  counsellor,  barrister,  advocate,  attorney,  solicitor,  clerk 
or  Qocary,  by  practising  as  such  in  any  Court,  shall,  within  three 
months  after  they  enter  upon  such  offi(  e,  or  take  upon  them  such 
pnaetice^^  take  the  oath  of  abjuration,  tc.  Upon  which  Mr.  Leigh^  ^ 
remarked,  that  the  alternative  words  {or  take  upon  them  such  prac^ 
tiee)  plainly  referred  to  the  legal  characters  before  mentioned; 
and  shewed  that  the  parliament  did  not  deem  their  profession,  nor 
was  it  genendly  understood  to  be,  an  ortiCE  or  place  under 
qoverhment;  if  they  had  thought  so,  those  words  would  not 
have  been  inserted. 

^nd  by  the  corporation  act,  13  Car.  IL  stat.  2.  c.  1.  it  was 
enacted,  ^  that  no  person  shall  b^  placed  or  chosen^  any  office 
of  mayor,  alderman^  recorder,  bailiif,  town-clerk,  common  coun- 
cil-man or  other  office  of  magistracy,  place^  trusty  or  employment^ 
etmcermng  the  government  of  any  city,  borough,  or  ,^inque  port, 
and  their  members^  or  other  port  town,  that  shall  not  within  one 
^ear  next  before  such  choice  have  taken**  the  oaths  of  supremacy, 
^(c  and'  ia  default  thereof,  every  such  placing  and  choice  is  de- 
clared void«      Mr.  Leigh  thought  that  if  any  words  would  in- 
^  dude  the  attorneys  of  Corporation  Courts,  as  officers  or  place* 
snen^  those  of  this  statute  would.     Yet  it  had  been  expressly  ad* 
jmlged,  that  an  attorney  was  not  an  officer  within  that  act.      T. 
Raym.  56.  M.  S.  C     Sid.  M.  152.    1  Keb.  349.  354.  387.   558. 
675.      Which   he  took  to   be  a  direct  decision   of  the  very 
point  now  in  discussion.     In  all  the  notices  of  this  case,  the 
•nty  question  ever  raised  was,  whether  an  attorneyship  was  such 
a  place  as  that  a  mandamus  would  lay  to  restore  one  to  it;   and  it 
is'  decided   that  of  an  attorneyship  in  the  common  bench,  to  ^ 
which  the  profession  here  is  in  that  respect  analogous,  no  manda* 
nwm  any  case  would  lie,  because  of  the  Court's  summary 
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s^^^THm^    attorney  was  not  within  the  corporation  act.     It  had  been  tiv^A 

Leigh's  Cue.  doubted,  whether  a  censor  of  the  college  of  physictans  {yrho  fagr 

-  the  acts  of  incorporation,  stat.  32  Hen*  YIII.  c  4<X  aad  1  Mary^ 

Stat.  2.  c  9.  must  be  sworn  in  office,  is  compellable  to  aCciace,- 

and  is  vested  with  large  powers  of  fine  and  impriaonoiBiit^  WMi 

a  public  officer  within  this  act.     5  Mod.  431* 

The  English  lawyers,  judges,  and  parliament,  tfacrefinw,  in  tfe 
utmost  fury  of  religious  zeal,  gave  not  ta  Hrongwr  word%  so 
large  an  interpretation,  as  had  been  given  to  ihtfar  weaker  wondi 
of  our  act  to  suppress  duelling. 

But,  said  Mr.  L^gh,  a  reference  to  our  own  instkattons,vifi  pfaur^ 
die  true  meaning  of  this  sutute  m  a  yet  more  striking  Kg^;  i 
ascertiun,  beyond  doubt,  ^e  justness  oi  the  cowtraction  i 
-tend  for. 

The  act  itself  furnishes  one  dear  criterion  of  ita 
When  the  legislature  ordains  that  an  officer  shaU  take  a»  oadu  10 
observe  a  particular  law  during  Us  conHnance  m  offke^  (inch  ait 
the  words  of  the  oath,)  surely  it  alludea  to  such  offices  aa  ava 
wont  to  be  formally  resigned  and  vacated.  Tbia  act,  therefoiw^ 
could  nol/  have  alluded  to  the  practice  of  iht  law,  of  wUch  an  ac- 
tual resignation  is  unheard  of.  It  is  true,  judicbi  and  some  otfact 
offices  are,  from  obvious  policy,  incompatible  with  sucb  pMKtice; 
but  if  the  incompatible  office  be  abandoned,  profeasinaal  rtghta 
,  are  ipso  facto  restored.  If,  for  esuimple,  a  Judge  of  dna  Conrt 
were  to  resign  his  station,  surely  be  might  resume  faia  piaetace  in 
his  former  courts,  without  quaUfying  anew. 

It  must  be  agreed,  that  if  the  profession  of  the  law  be  an  ofKaa 
or  place  under  the  Commonwealdi  at  aU^  it  ia  a  beratioe  onm 
Now  the  constitution  of  Virginia  expressly  providea^  tliat  al 
persons,  )*"  holding  lucrative  offices^  shall  be  incapable  of  being 
elected  members  of  either  honse  of  assembly,  or  the  piivj 
council.^'  Art.  14.  If  then  the  conatruction  1  am  controvutiiig 
be  right,  lawyers  are  excluded  fh>m  the  asaemUy  and  Ae  cou» 
cil.  Yet  the  framers  of  the  constitution,  most  of  whom:  saa  nailia 
first  assembly  under  it,  and  tkeir  anecassora  ew&  sincai,  nevar 
(as  we  know)  had  any  such  idea*  The  whole  pracriea  of  ifaa 
constitution  from  its  origin  to  tins  day,  the  comemponmemia^tlw 
present,  the  constant  exposition  of  it,  refutes  this  inference ;  wui^ 
by  cotttequence,  explodes  that  coostnictian,^  of  whicb  it  ia  iIk 
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direct  induction;  that  attorneys  are  officers  under  govemmenti  I   October^ 
never  heard  of  but  one  doubt  on  this  point,  which  was  started  by    Vi^->r^^/ 
0ne  mtmber  of  the  last  Assembly.    Nay,  some  of  our  ablest  men  Leigi/s  Case. 
I^ave  much  doubted  whether  the  appointment  of  Stale's  Attorney  in     ■ 
the  County  Courts,  is  an  office  under  government.     In  the  Senate^ 
the  negative  was  resolved  in  Mr.  Doddridge''s  case;  in  Mr.  Camp^ 
ieU\  the  affirmative:  in  the  other  house  I  remember  no  prece- 
dent, though  the  case,  to  my  knowledge,  has  often  occurred. 

Some  may  attempt  to  obviate  this  last  argument,  by  taking  a 
distinction  between  offices  under  the  Constitution^  and  under  the 
Commonwealth;  and  though  it  be  too  subtle  for  the  vision  and 
grasp  of  fny  mind,  jret,  should  it  occur,  it  will  be  put  to  rest  by 
considering  that  this  principle  of  the  Conatitudon  is  not  restrain* 
ed  to  offices  of  its  own  providing ;. that  the  clause  itself  recognises 
a// lucrative  offices;  and  that,  though  the  profession  of  the  law  is 
not  mentioned  by  the  Constitution,  yet  if  depends  on  Courts  of 
constitutional  organization. 

Again,  by  the  Constitution  of  the  United  States^  art.  1.  s.  6« 
dL  2.  ^^  No  person  holding  any  office  under  the  United  States 
•hall  be  a  member  of  either  house  during  his  continuance .  in 
effice^'^  Is  it,  or  has  it  ever  been,  thought  that  hereby  the  bv 
of  the  Federal  Courts  are  excluded  from  Congress  ? 

One  instance  more.  By  the  act  of  1788,  New  Rev.  Code^  p. 
40.  ^  The  members  of  the  Congress  of  the  United  States^  and  all 
persons  who  shall  hold  any  legislative,  executive,  or  judicial  office, 
or  other  lutrative  office  whatsoever,  under  the  authority*  of  the 
United  States^  shall  he  ineli^ble  to,  and  incapable  of  holding,  any 
seat  in  either  bouse  of  the  General  Assembly,  or  any  kgislative, 
executive,  or  judicial  office,  or  other  lucrative  office  wjjatsoever, 
under  the  government  of  this  Commonwealth."  And  by  the 
act  of  1799,  ib.  p.  392.  ^^  No  person  holding  or  occupying  any 
office  or  place^  or  any  commission  or  afpointhent  whatsoever^ 
civil  or  military,  imder  the  authority  of  the  United  States^  whether 
any  pay  or  emolument  be  attached  to  such  office,  place,  commis- 
^o  or  appointment,  or  otherwise,  or  accepting  or  receiving  any 
emolument  whatsoever  from  the  United  States^  shall  be  capable  of 
being  elected  to,  or  holding  any  office,  legislative,  executive,  or 
judicial,  or  any  other  office,  place,  or  appointment  of  trust  o;? 
profit,  under  the  government  of  this  Commonwealth." 

N0W9  if  lliwyers  in  the  state  Courts  are  officers  or  placem^a 
Vol.  l  ^  o 
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^^'mo**'   ^^^^ '^^  Commonwealth,  lawyers  in  the  Federal  Courts  are  so 
K^'^rs^     under  the  United  States^  and  are,  by  the  statutes  just  recited,  ex- 
Lcig;)i*8  Cate.,cluded,  not  only  from  all  political  and  military  state  offices,  bat 
"""'"'"-^    from  the  state  bar  also.  If  1  am  to  be  excluded  from  thb  bar  for 
refusing  this  test,  the  gendemen  of  the  federal  bar  must  be  dis- 
barred in  the  State  Courts.     Yet  it  was  ncv^  imagined ;  even  the 
keen*sighted  jealousy  which  produced  these  laws  never  imagined, 
that  such  a  conclusion  could  grow  out  of  them.     The  objection 
has  eluded  the  sagacity  of  all  our  statesmen,  lawyers,  judges; 
of  all  concerned  in  devising,  making,  executing  those  kiws*     In 
f  fine,  it  never  occurred  as  a  possible  opinion,  that  lawyers  of  the 

state  or  federal  bar  are  officers  under  the  state  or  federal  govern- 
ment; otherwise,  doubtless,  the  exception  made  l^  tiaose  laws, 
in  favour  of  county  justices  and  militia  officers,  would  have 
been  extended  to  them. 

We  must  suppose  the  legislature  acquainted  with  die  terras, 
principles,  and  spirit  of  our  laws;  with  the  English  legal  language 
and  doctrine,  the  basis  of  our  own;  much  more  with  our  particu* 
lar  institutions,  and  with  the  universal  practical  constrmgjyMi  c»f 
them;  that  when  it  uses  particular  language,  it  uses  it  in  the 
sense  affixed  to  it,  by  die  English  jurists,  by  the  state  and  national 
constitutions,  by  former  laws,  by  constant  practice  under  diem 
all,  and  by  the  universal  understanding  of  the  public  in  previous 
cases,  aU  concurring* 

Mr.  l^gh  knew  of  only  two  otgections  to  his  argument,  wfaidi 
had  been  deduced  from  our  own  laws  and  usages.  One  was, 
that,  under  a  genergl  provision  that  all  officers  (ff  gemermnent 
shall  take  the  oath  of  allegiance,  the  mendiers  of  the  bar,  state 
and  federal,  have  been  always  held  bound  to  take  that  oath;  that 
is,  they  have  been  held  to  be  officers  xmder  government.  But 
this  objection,  Mr.  Leigh  shewed,  was  founded  on  a  plain  mistake 
in  point  of  fact:  it  was  not  from  any  such  reasoning  or  inference, 
but  from  positive  and  express  provision,  that  die  profeseiob  had 
been  required  to  take  the  oath  of  allegiance  to  the  state  or  to  die 
unk)n»  Rev.  Code^  p.  55.  96*  Laws  (7.  S.  cong.  1.  seas.  1.  c 
5K).  s.  35.  p.  74.  3  Dal.  399.  Yet  he  had  been  weBinformed,  that 
this  was  the  chiefs  if  not  the  sole  ground  of  die  o|»nioD  of  those 
nost  respectable  Judges  of  die  General  Conrt,  who,  coniening^tm 
tins  sul^ea  in  yune  last,  hastily  conchided  that  the  proTessioti 
^  withia  die  3d  sectioD  itf  the  act  to  suf^fcss  duefiog.    So 
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true  it  must  for  ever  prove  that  the  laws  of  nature,  ms  tm-   Octob**, 

like  as  they  arc  above  those  of  man,  tolerate  no  exceptions;    \^^>r^ 

and  that  the  most  enlightened  minds  are  not  exempt  from  that  Lci^h'i  Caie. 

liability   to  error  ordained  of  all  that  is  human.  fAnother  ob-  — '— — 

jcction  was,  that  the  act  of  1792,  c«  71.  8.  2.  directs  that  coun-        ' 

»cl  and  attorneys  "  shall  take  an  oath  of  office^^  namely,  **  I  do 

solemnly  swear,  that  I  will  honestly  demean  myself  in  the  practice 

of  the  law,  as  coqnscl  or  attorney,  and  will  in  all  respecU  execute 

my  office  according  to  the  best  of  my  knowledge  and  abilities**^ 

This  objection,  Mr.  Leigh  thought,  hardly  needed  an  answer* 

It  begged  the  whole  question  in  debate.     The  lawyer  swears  he 

will  execute  his  office :  What  office  ?  The  practice  of  the  law.  And 

this  brought  it  back  to  the  first  point ;  the  nature  of  that  office. 

Office  there  meant  no  more  than  duty*    An  office  had  been  defi«- 

ned  to  be  a  right  to  exercise  a  public  or  private  employment,  and 

to  take  the  fees  and  emcJuments  thereunto  belonging;  whether 

public,  as  that  of  magistrate;  or  private,  as  of  bailiif,  receiver,  or 

the  like.    2  BL  Com.  36.     I  admit,  said  Mr.  Leigh^  that  m  a 

large  sense,  an  attorney  at  law  is  an  officer;  so  is  an  attorney  in 

fact,  aa  administrator,  a  physician,  and  who  not  ?   In  the  largest 

sense,  every  duty  is  an  office.    Thus,  the  finest  treatise  of  ancient 

philosophy,  that  has  been  saved  irom  the  beautiful  and  admired 

ruins  of  antiquity,  is  called  by  its  author  and  his  countrymen, 

Cicero  de  officiia;  by  us,  TuUy*s  offices.    The  quesdon  here  is 

not  whether  the  practice  of  the  law  be  an  office^  but  whether  it  be 

(as  the  chief  justice  says,  5  Mod.  432.)  ^public  office  or  not?    I 

know  no  better  criterion  o(n  public  office,  than  that  mentioned  by 

counsel  in  Carth.  478.  "  that  it  is  a  rule,  that  where  one  man  has 

to  do  with  another  man's  affairs  against  his  will,  and  without  his 

leave,  that  is  an  office,  and  he  who  is  in  it  an  officer:**  to  which  I 

beg  leave  to  add,  that  to  cy  try  public  office  belong  duties  to  which 

the  officer  or  his  servants  only  are  competent,  and  to  which  he 

is  compellable.     But  an  attorney  or  counsellor  in  Virginia  m«f 

or  may  not  be  employed,  may  or  may  not  engage  his  services,  jat 

the  public  or  his  own  pleasure.     Try  it  by  another  test:  "  It  may 

be  said  once  for  all,**  says  Sir  Edward  Coke^  **  nonuser  of  itself, 

without  some  special  damage,  is  no  forfeiture  of  private  offices ; 

but  nonuser  of  public  offices  which  concern  die  administration  of 

justice,  or  the  Commonwealth,  is  of  itself  a  cause  of  forfeiture.** 

Co.  Litt.  233.  a.    Now  as,  certainly,  nomiser  is  no  forfeiture  of 

the  office  of  a  lawyer,  it  is  not  9i  public  office  concerning  the  admim 
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^^liw^^'   Tar^/rflffion  ofjusfice^  or  the  Commonwealth.    And  Comyna^  in 
v^^v^w^    tneraring  the  officers  of  the  Coiutft  of  King's  Bench  and  Common 

lieigh'»  Case.  Pleas,  pretermits  the  profession  altogether.     3  Covu  Dig.  279. 

•^  1  Ibid.  598. 

But  even  though  the  practice  of  the  law  were  an  office  or 
place  under  the  Commonwealth,  within  the  meaning  of  this  act  ^ 
Mr.  Leigh  said,  Ar  was  not  bound  to  take  the  oath,  which  those 
officers  only  were  to  take,  who  should  be  appointed  after  the  pas9' 
/  ing  of  the  act.  He  could  conceive  no  other  appointment  of  a 
lawyer  in  this  country  (what  other  was  there?)  than  thelkense. 
His  license  was  of  eight  years'  stapding.  His  case,  therefore^ 
was  not  within  the  words  or  spirit  of  the  act.  And  the  Legisla- 
tttre  would  have  had  good  reason  to  make  such  a  diSerence.  A 
young  man  had  a  fair  and  free  election  to  take  or  to  forego  the 
profession  with  its  conditions ;  other  and  open  roads  to  fame 
and  fortune  lay  before  him:  while  one  whose  destiny  in  life 
was  fixed  had  no  such  freedom  of  choice,  and  ought  not  to  be 
thus  required,  ex  post  facto^  to  subscribe  new  terms,  or  abandon 
his  only  means  of  earning  a  livelihood. 

Of  the  doubt  as  to  the  constitutionality  of  this  law,  that  had 
been  suggested  from  the  bench,  (by  Roaney  J.)  Mr«  Leigh  said, 
the  more  he  had  pondered  k,  the  deeper  impression  it  had  made 
on  bis  mind  Our  Constitution  (art.  14«)  provided  that  certain  **ofi« 
eers  (Judges,  Attorney-General  and  Secretary)  shaU  have  fixed 
and  adequate  salaries;  and,  together  with  all  others  holding  hi« 
crative  offices,  and  all  members  of  the  gospel  of  cvcjy  denomina- 
tion, be  incapable  of  being  elected  memhers  of  either  house  of 
'  assembly  or  the  privy  council*^'  Now  these  being  the  only  coo- 
stitwional  disqualifications,  the  strong  implication  was,  that  there 
should  be  no  OTB£tu  And  there  would  be  no  doubt  of  it,  but 
for  another  provision  of  the  Constitution ;  ^  that  delegates  and 
senators  shall  be  chosen  of  such  men  as  actually  reside  in,  and 
are  freeholders  of  the  county  or  district,  or  duly  qualified  accord^ 
ing  to  iaw.^  Art.  5, 6.  As  to  which  ]\ir.  Leigh  remarked,  that 
these  very  words  were  plainly  meant  to^^  a  qualification ;  other- 
wise, the  whole  passage  had  as  well  been  omitted,  and  the  sub- 
ject left  entirely  to  legislative  discretion ;  whence  the  phrase  or 
duly  qualified  according  to  law^  must  refer  to  some  pre-existent, 
or  coeval,  not  future  laws.  Then,  as  be  conceived,  that  phrase 
stands  exposed  merdfUi  freeholders  i  so  as  to  restrain  the  power 
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of  change,  if  any  was  intended,  to  that  point  only.    Mr.  Leigh   ^\^fJ'^* 

had  been  informed,  as  matter  of  histoiy,  and  be  believed,  that    \^^>r^ 

those  alternative  words  referred  to  certain  sections  of  the  Com-  Leigh's  Cair. 

monwealth,  the  citizens  of  which  had,  at  the  time,  no  freehold 

tides  in  their  lands,  or  at  least  imperfect  ones,  and  yttwere  duh/ 

qualified  by  larv  to  elect  and  be  elected/a)    But  if  the  VH)rd8  of  (<^)  Sec  ordr- 
"**'/.  ^  ^  nanoetofooii. 

the  Constitution  were  doubtful,  its  spirit  could  not  be  mistaken*  yentioa,  1775, 

If  the  Legblature  might  add  one  new  disqualification,  they  nught  c/aww.  **^i^ 

add  many  ;  muldply  disabiliues   without  end ;  disqualify  whole  ^^^^  to**' ue 

districts  or  classes  of  men  by  personal  or  local  description;  the  tmUi  of 
,  1      .    1  ,  .  ..  r  this  feet  oirt 

make  an  academical  degree,  or  even  a  previous  service  m  one  ot  of  dwibt 

its  own  bodies,  a  necessary  qualification ;  and  thus  convert  the  go* 
Teroment  into  an  oligarchy.  If  this  tremendous  power  existed 
at  all,  it  was  boundless  and  uncontrollable  as  the  winds ;  and  dis* 
sipated  at  once  all  our  fond  notions  of  a  written  constitution,  late 
the  glory  of  American  politics.  These  test  laws,  particularly,  were 
the  first  weapons  young  oppression  would  learn  to  handle;  wea» 
pons  the  more  odious,  since,  though  barbed  and  poisoned,  neither 
strength  nor  courage  was  requisite  to  wield  them.  Should  we 
rely  on  public  virtue  to  keep  us  from  the  use  and  extension  ot 
this  system  of  tests  ?  In  no  age,  nor  clime,  nor  nation,  had  evet 
virtue  wholly  swayed  human  bosoms  and  actions;  man  was  uni« 
versally  liable  to  be  transported  with  passion,  blinded'  with  fdly, 
corrupted  with  vice,  and  yet  more  with  power,  maddened  with 
faction,  and  fired  with  the  lust  of  domination ;  let  us  not  flattelr 
ourselves  we  were  not  exempt  from  the  common  lot,  and  al«> 
though  the  wise  exposition  of  the  bill  of  rightS|  by  the  act  to 
establish  religious  freedom,  might  for  a  time  secure  us  from  a 
religious  test,  a  political  one  was  certainly  a  possible,  perhaps  a 
probable,  and  not  very  remote  event.  Sir,  said  Mr.  Leighj  I  am 
.possessed  with  a  strange  delusion,  if  the  very  laxo  in  question  does 
not  appoint  a  political  test.  I  iear  other  instances  might  be  re- 
counted. Such  are  the  BEGINNINGS.  The  £nd  of  all  these  things 
is  death.  A  free  constitution  cannot  coexist  with  this  danger* 
ous  and  parricidal  power  in  the  hands  of  the  ordinary  Legislature. 
I  rectir,  therefore,  to  the  fundamental  principle  of  the  revolution, 
which  I  take  to  be  obsta  principiisj  and  direcdy  submit  the  consti* 
tutionality  of  this  law  to  the  judgment  of  the  Court. 

It  had  been  plausibly  suggested,  that  it  cannot  be  unconstitn^ 
tional  to  require  one  to  abjure  the  conamission  of  a  crime.    Mr. 
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OcToABH»  £a^A  pursued  diis  doctrine  to  its  conaequences;  if  true  on  ai 
v^Fv^/  small  scale,  it  was  so  on  a  large  one.  If  it  were  a  constitutiODal 
Leigh'8  CMC,  qualification  to  require  of  officers  that  they  shall  abjme  duellings 
so  ch^eap  a  system  of  preventive  justice  might  be  extended  be- 
yond those  persons,  and  that  crime,  to  all  persona,  and  to  every 
crime  and  vice  of  the  decalogue;  not  to  reckon  new  ones,  wUdi 
legislative  ingenuity  might  create^  or  (alluding  to  the  6th  sectkm 
of  the  aa  under  discussion)  t^^opriaU  from  our  wier  &uae$. 
What  dien  ?  Would  the  sin  original  of  man's  fall,  which  the  re- 
deemer's blood  hath  not  blotted  out,  fade  and  vanish  htfort  this 
poor  earth-bom  scheme  of  salvation  ?  Or  would  crimes  and  vices^ 
spite  of  diis  oath,  still  continue  to  infest  the  worid  ?  Then,  siud 
ht^  the  only  effect  of  this  blessed  system  of  abjuration  would  be, 
to  heap  on  the  head  of  every  sinner  the  adventitious  guik  of  per- 
jury ;  to  ferge  racks  for  the  conscience,  and  tortures  for  the  souL 
Can  such  horrid  refinement  of  tyranny  be  constitutional }  If  not 
•gainst  the  wonD,  is  it  not  against  the  spirit,  which  decbtrea, 
^  diat  cruel  and  unusual  punishments  ought  not  to  be  inflicted  V^ 
Surely  the  pains  direcdy  denounced  against  the  duellist,  disfran- 
dusement,  excommunication  and  death,  (for  exile  is  denied,)  are 
aevere  enough;  and  m  regard  to  a  professed  pious  motive  of  this 
law,  religious  men,  I  thbk,  might  have  been  content  with  punish- 
ing the  body,  without  impiously  preparing  the  damnation  of  the 
aouL  •     ; 

Because  I  would  not  lightly  run  the  slightest  risk  of  abjuring 
die  right  of  self-preservaticm,  under  the  vague  words  of  this  law; 
because  I  disapprove  its  policy ;  because  I  think  ibe  Court  has  no 
rightful  power  to  force  me  within  its  pale ;  because  I  hold  it  to 
be  at  war,  at  leasts  with  the  spirit  of  the  Constitution ;  withal,  be- 
cause I  abhor  rash  oaths  of  all  sorts,  I  do  utterly  loath  the  taking 
of  this  oath,  and  feel  myself  bound  by  my  honour  as  a  gentleman, 
and  my  duty  as  a  citizen,  to  resist  the  imposition  of  it  to  the  ut- 
termost of  my  power*  With  the  light  of  history  before  my  eyes, 
I  have  not  the  vanity  to  thiok  that  my  mind  and  actions,  any 
more  than  other  men's,  are  proof  against  force  or  temptation ; 
and  for  that  reason  only,  I  forbear  to  say,  positively,  that  I  never 
will  take  this  oath  as  a  forensic  qualification.  I  am  speaking  of 
it  more  particularly  in  that  view.  The  application  of  this  test,  in 
{NiActple  and  in  consequence,  to  offices  which  are  of  publk  gift 
1 
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and  trust,  ia  widdy  difiereiit  from  auch  appUcatioo  to  pro&siions    ^^J^^l*^* 
which  are  matters  of  rig^t  and  modes  of  livelihood.  y^ryrsmf 

Leigh's  Case. 

JUonday^  Nav0mber  26,   The  Judges  pronoiuiced  their  opinions.  — — — 

Jadge  Tucker.  On  a  former  day  of  dus  term,  Mr.  Leighy  a 
gentleman  who  has  practised  as  an  attorney  and  counsel  for  se- 
veral years  in  the  District  Courts,  County  Courts,  and  Court  of 
Chancery,  made  a  motion  to  be  permitted  to  practise  in  this 
Court;  a  question  was  propounded,  whether  he  must  take  die 
oath  prescribed  by  the  act  of  the  last  session  for  the  suppression 
of  duelling.  I  was  of  opinion  that  he  could  not  be  permitted  ta 
practise  in  this  Court  without  taking  that  oath.  My  opinion 
was  founded  upon  these  pritidples :  that  an  attorney  at  law  is  a 
pubMc  officer,;  that  his  license  is  only  an  inchoate  step  to  office ; 
that  he  becomes  an  officer  in  that  Court  only  in  which  he  quali- 
fies as  the  law  directs ;  that  his  admission  to  practise  in  one 
Court  does  not  authorise  him  to  practise  in  any  other  Court, 
without  the  permission  of  such  other  Court,  and  taking  the  same 
oaths  therein  as  if  he  had  never  been  permitted  to  practise  in  am/ 
other;  that  such  an  admission  was  equivalent  to  an  appointfnenty 
inasmuch  as  he  thereby  becomes  an  officer  of  that  particular  Court: 
that  the  policy  of  the  act  for  suppressing  duelling  extended  as 
well  to  such  officers,  sii  to  any  other  officer  under  this  Common* 
wealth. 

I  have  attended  to  the  arguments  which  have  been  since  offered 
by  Mr.  Leighy  in  oppositicm  to  that  opinion,  and  have  examined 
such  of  the  authorities  cited  by  him  as  I  could  get  access  tq. 
Rursfa  case,  Raym.  56.  94.  which  is  the  same  case  as  in  1  Lev* 
75.  1  Sid.  94.  1  Keb.  549.  354.  3ar.  558.  675.,  not  to  mention 
the  authority  of  Judge  Blacistonej  3  Comm.  26.  cleariy  proves, 
that  in  England  an  attorney  at  law  is  considered  as  a  public  offi- 
cer; otherwise  a  mandamus  would  not  lie  to  restore  him.  1  he 
whole  context  of  our  act  concerning  counsel  and  attorneys  at  law, 
between  whom  there  is  no  distinction  in. this  country,  proves  the 
same  thing  to  my  apprehension.  They  are  subject  to  penalties 
to  which  no  ^rmlSr  citizen  could  possibly  be  subjected.  Let  a 
singte  example  suffice :  the  lawyers  practising  in  the  Inferior 
Couits  vtasf  demand  for  an  opinion  or  adoicey  where  no  suit  ia 
brought,  or  prosecuted  or  defended  by  the  attorafy  gtvmg  such 
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<)<^T<>iism,  advice^  but  not  otherwise,  one  dollar  and^ixty-sevea  cents;  diose 
V^Pv^^  in  t];ie  General  Court  three  dollars  and  fifty  •eight  cents^fsr  advice, 
X.eigh'8  Cftge.  mjjgr  the  same  restriction^*  And  every  lawyer,  exacting,  ta« 
king,  receiving  or  demanding  any  greater  fee,  or  other  reward,,  it 
subjected  to  a^eavy  penalt}'.  Under  what  colour  or  pretext 
could  the  Legislature  impose  a  penalty  on  any  other  than  a  pub* 
lie  officer^  for  demanding  and  receiving  a  hundred  ora  thousand 
dollars,  or  any  other  sum  whatever,  for  giving  his  advice  to  any 
person  willing  to  pay  for  it  I 

If,  then,  the  office  of  an  attorney  or  counsel  at  law  be  a  public 
office,  it  must  be  an  office  or  place  under  the  CommomvetUth ; 
which  brings  it  within  the  words  of  the  act*  It  matters  not  hy 
whom  the  appointment  may  be  conferred,  or  in  what  manner  the 
investiture  is  made:  whether  the  Legislature,  the  Executive,  or 
the  Court  appoints  or  admits  to  ^u  office^  the  office  or  place  is  held 
or  exercised  under  the  authority  of  the  Commonwealth. 

On  the  point  of  unconstitutionality,  I  never  have  doubted,  nor 
ever  shall  controvert,  the  power  of  this  Court  to  consider  and  de-» 
cide  whether  any  act  of  the  Legislature  be  contrary  to  the  Con- 
f^titution  of  the  State,  or  of  the  United  States^  or  otherwise.  My 
reasons  and  opinions  on  this  subject  have  long  been  before  the 
public*  I  shall  not,  dierefore,  repeat  them*  But  on  the  present 
occasion,  I  have  not  felt,  nor  do  I  feel,  the  smallest  doubt  of  the- 
constitutionality  of  the  act  in  question;  th|p>bject  of  which  ap* 
pears  to  me  the  prevention  of  a  great  moral  and  growing  evil ; 
and  the  provisions  of  it,  so  far  as  I  have  had  occasion  to  consider 
them,  well  calculated  to  advance  the  benefit  of  apciety,  and  sup- 
press the  evil. 

I  therefore  feel  no  reason  to  depart  from  the  opinion  which  1 
first  delivered,  that  the  oath  prescribed  by  that  act  must  be  takea 
by  every  gentleman  who  may  wish  to  practise  in  this  Court,  pre- 
vious to  his  admission* 

Judge  Roane*  I  had  seen  cause  to  doubt  of  the  correctnesa 
of  the  sudden  and  off-hand  opinion  given  in  this  case,  lonff  be» 
fore  I  had  heard  Mr*  heights  argument*  That  opinion  was  form- 
ed and  delivered  upon  an  insulated  view  of  the  subject,  and  under 
circumstances  which  precluded  a  due  consideration  of  the  questioiu 
I  shall  ever  deem  it  more  honourable,  as  it  is,  undoubtedly,  more 
useful,  to  retract  than  to  adhere  to  a  hasty  or  incorrea  ofumon* 
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An  attorney  is  defined  to  be  one  who  is  set  in  the  place  of  ^Tg°?j*"? 
another^  and  he  is  either /»wA/?c,  as  an  attorney  at  law,  or  private^  s^^^  r-%^ 
as  being  delegated  to  act  for  another,  in  private  contracts  or  ^'S>^*»  ^^^^' 
agrt-emcnts.  (1  Bar.  287.  Co.  LHt  52  )  With  respect  to  these 
public  attorneys,  or  attorneys  at  law,  in  order  to  ensure  a  due  de- 
gree of  probity  and  knowledge  in  their  profession,  so  indispensable  # 
to  persons  acting  in  that  character,  none  are  permitted  to  act  as 
such  but  those  who  arc  allowed  l>y  the  Judges  to  be  skilled  in 
the  law,  and  certified  by  the  Court  of  the  County  of  their  resi- 
dence to  be  persons  of  honesty,  probity  and  good  demeanour. 
As  a  further  guard  against  improper  practices  in  their  profession, 
they  are  rrquired  to  take  the  oath  prescribed  by  the  act  upon  this 
subject.  But  for  the  injury  arising  to  the  public  in  general  from 
the  want  of  skill  in  the  profession,  and  the  danger  of  abuses  on 
the  part  of  persons  whose  profession  peculiarly  enables  them 
thereto,  no  legislative  interference  would  be  necessary  to  distin- 
guish these  public  attorneys  from  the  private  attorneys  before 
mentioned ;  nor,  on  any  other  ground,  would  it  be  just  to  abridge 
the  general  right  of  our  citizens  to  employ  any  person  whatsoever, 
as  their  attorney,  at  their  pleasure.  Having  obtained  the  sanc- 
tion of  these  two  tribunals,  touching  these  two  particulars,  an  at- 
torney is  licensed  or  allowed  to  practise ;  and  the  Courts  have  also 
a  continuing  control  over  them,  with  power  to  revoke  their  licen- 
ses for  unworthy  practfces  or  behaviour:  But  the  licensing  Judges 
cannot  be  said  to  "  elect''  or  *'  appomt'*  an  attorney  :  He  can,  per- 
haps, only  be  said  to  be  **  appointed'*  by  the  particular  clients,  who, 
after  he  is  licensed,  may  severally  employ  him.  This  result  is 
entirely  justified  by  a  view  of  the  act  **  concerning  attorneys  at 
law  and  counsel,"  1  Rev.  Code^  96.  in  which  these  functionaries  are 
nowhere  said  to  be  "  elected*'  or  "  appointed,"  either  by  the  go- 
vernment or  the  licensing  Judges,  nor  are  their  functions  any- 
where called  or  designated  as  ^^  offices"  in  the  act,  except  in  the 
form  of  the  oath  prescribed  to  be  taken ;  and  even  there,  that 
term  may  well  be  taken  in  a  general  and  extended  sense,  as  sy- 
nonymous with  **duty»"  The  act,  it  is  true,  prescribes  an  oa(h  to 
be  taken  as  aforesaid,  previous  to  being  allowed  to  practise ;  but 
that  can  only  be  considered,  as  I  have  before  said,  as  an  additional 
security  for  the  good  conduct  of  the  attorney:  It  would  be  too 
much  to  say,  that  this  single  circumstance  of  precaution  (any 
more  than  ^ose  of  die  license  and  ceiti^ate  of  the  County  Court 
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OoTOBvs»   before  mentioned)  shall  exalt  that  fimctionaiy  into  an  ^  oflScer,^ 
^^^^  \^.  when  he  is  neither  said  in  the  law  to  be  **  appointed"  to  any  office, 
I^igh't  Caae.  nor  to  hold  any  office,  and  when  he  receives  no  salary  or  emolu* 
**^  ment,  except  the  tees   which   individual  citizens   may  please  to 
give  him*     If  this  single  circumstance   should  be  construed   to 
have  that  eifcct,  it  might  be  equally  argued  to  have  a  similar  ef» 
feet,  in  relation  to  jurors^  or  others  who  are  obliged  to  incur  the 
obligation  of  a  similar  sancuon,  before  they  are  permitted  to  offi- 
ciate. 

It  is  not  necessary,  in  this  case,  to  consider  whether,  and  hi 
what  degree  attorneys  are  considered  in  this  country  (as  they  are 
in  England)  officers  of  their  respective  Courts;  though  it  is  easy  to 
see  that  an  attorney,  in  this  country,  not  having  as  many  privi^ 
kges  as  the  English  attorneys,  in  consideration  of  which,  that  cha* 
raccer  is.  there  holden  to  attach,  a  difference,  may  probably 
cust  jn  this  country,  in  this  particular;  nor  is  it  necessary  lo 
consider  the  operation  of  the  act,  as  relative  to  the  Attorney* 
General  and  his  deputies^  and  other  attorneys  for  the  Common* 
wealth,  who  are  all  ^^  elected"  and  *^  appointed"  to  their  several  of- 
fices, and  receive  an  annual  salary  for  their  services.  £ven  ad- 
mitting, therefore,  that  attorneys  are,  in  some  sense,  and  in  some 
degree,  officers  of  their  several  Courts,  as  they  are  held  to  be  in 
England^  the  question  still  recurs,  are  they  officers  within  the 
meaning  of  the  act  to  suppress  duelling  ? 

However  laudable  the  object  of  the  act  to  suppress  duelling  may 
be,  it  is  still  a  highly  penal  law,  and  must  be  construed  strictly. 
It  is  unusually  penal,  if  not  tyrannical,  in  compelling  a  person  to 
Btipulatc  upon  oath,  by  the  3d  section,  not  only  in  relation  to  his 
past  conduct,  and  present  resolution,  but  also  for  the  future  state 
of  hb  mind,  and  his  future  conduct,  with  respect  to  the  offence  in 
question,  under  all  possiMe  circumstances;  a  stipulation  which 
many  conscientious  persons,  however  prepared  to  take  the  oatJb 
as  it  regards  the  time  present,  might  we)l  hesitate  to  enter  into. 
Thus  premising  that  thi3  act  is  highly  and  imusually  penal,  I  will, 
under  the  influence  of  the  rules  for  construing  penal  statutes^  pro* 
ceed  to  apply  it  to  the  case  before  us. 

In  making  a  construction  upon  this  act,  we  must  have  an  eye 
to  every  part  of  it;  we  must  particularly  have  reference  to  the  3d 
section  as  well  as  the  3d;  they  both  relate  to  precisely  the  Maie 
offence^  (the  ^ving  or  actjepting  a  challcsge,)  and  go  to  die  di^ 
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ability  of  the  same  persons  only.     Th'-y  differ  only  in  this^  Ait  0«TOBm«, 
the  last  clause  goes  l>eyond  the  for  ner,  in  requiring  a  pledge  that   \^^v-^.a 
the  persons  therein  contemplated  will  never,  in  future^  be  engaged  \^^%\<*^  <  aac 
in  duelling.  .— -^-— . 

The  2d  section  declares  that  a  person  acceptinj^  a  challenge, 
&c,  **  shall  be  incapable  of  holding  or  being  *  eh^tcd^  to  any  post  of 
profit,  trust,  or  emolument,  civil  or  military,  under  the  govern^ 
fnent  of  this  Commonwealth.^     It  relate  s  as  well  to  persons  noxxf 
in  office,  as  to  those  to  be  elected  thereto,  and  we  are  to  construe 
those  of  the  former  class,  designated  under  the  term  **  holding/*  aft 
standing  on  a  common  founda  ion  with  the  latter,  i.  e.  that  the 
farmer  must  have  been  elected  as  well  as  the  latter  must,  of  ne- 
cessity, be  elected.     This  part  of  the  clause,  in  both  its  branches^ 
excludes  attorneys  at  law,  who,  I  have  endeavoured  to  shew,  are 
neither  *'  elected"  nor  "  appointed"  to  office,  but  are  merely /p^rw ft* 
ted  to  practise,  by  those  who  arc  constituted  by  law  judges  of  theit 
character  and  qualifications  respectively.     Again,  this  clause  onljT 
extends  to  those  who  hold  **  a  post  of  profit,  of  trust  or  emolun  cnt^ 
civil  or  military,  under  the  government  of  this  Commonwealth.^ 
Admitting  (which  is  the  most  that  can  be  granted)  that  attor- 
neys  are  to  be  considered  as  '*  officers,**  they  are  only  considered^ 
even  in  England,  as  I  have  before  said,  as  officers  of  their  respec* 
ttve  Courts,  (i  Bac.  287.)  They  do  not,  therefore,  come  up  to  the 
desideratum  of  this  act ;  they  are  not  officers  under  the  governmertt 
tf  the  Commonwealth.     There  is   no  just  ground  on  which  we 
can   erect,   by   implication    or   construction,  into  governmental 
officers,  those  who,  in  England,  are  not  exalted  to  that  character^ 
and  who,  in  the  onl}^  books  and  doctrines  handed  to  us  on  the 
subject  from  that  country,  are  held,  at  most,  to  be  mere  subordi- 
nate officers  of  their  respective  Courts.     But,  if  attorneys  could  be 
even  considt* red  as  officers  of  the  government,  they  do  not  hold 
an  office  of  fir o^t  or  e/Wi^^/wmcTZf  under  the  government;  (or,  in 
other  words,  a  lucr  itive  office;)  otherwise  they  would  have  bvea 
excluded  from  a  seat  in  the  Legislature  by  the  provisions  of  the 
Constitution ;  which  has  never  been  done  nor  attempted  in  relation 
to  mere  attorneys,  however  it  may  be  as  to  those  who  arc  **  ap- 
pointed**   to  prosecute  for  the  Commonwealth,  and  receive  a 
salary  therefor.     This  section,  therefore,  relating  only  to  persons 
**  elected**  to  office,  which  attorneys  are  not;  to  persons  who  are 
officers  under  the  government  of  the  Commonwealthy  in  which 
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OcTomEKf   predicament  attorneys  do  not  stand;  or  to  persona  hoUtog  lucnk* 
^««»'-v«%^    tive  offices,  which  has  never  been  considered  as  being  the  situa- 
teigh'8  Case,  ^j^^j  ^f  ^^^^  attorneys  at  law,  however  gainful  their  practice  may- 
be, does  not  extend  to  persons  of  that  character* 

The  phraseology  of  the  3d  section  varies  somewhat  from  that 
.  of  the  2d;  but  it  is  only  a  variation  in  rvorcb^  not  in  substanccm 
The  office  or  place  which  it  contemplates  is  one  which  equally 
requires  an  "  appointment;**  and  is  to  be  an  office  or  place  "wWrr 
the  Commonwealth^^  and  not  under  an  individual  Court  of  Justice. 
These  criteria  exclude  attorneys  at  law,  as  completely  as  those 
contained  in  the  former  clause  under  a  varied  form  of  expression. 
In  addition  to  this,  the  words  of  the  oath  itself  prescribed  by 
this  clause,  ^^  during  my  continuance  in  office,^  seem  ]to  indi* 
cate  those  public  offices  which  are  held  by  commission,  or  ap* 
pointment,  and  are  wont  and  proper  to  be  resigned;  they  do  not 
naturally  apply  to  a  function  which  is  never  resigned  or  formally 
given  up,  which  it  is  the  right  of  one  citizen  to  exercise  at  the 
request  and  for  the  benefit  of  another,  and  in  respect  to  which  the 
regulating  hand  of  the  Legislature  has  only  interposed,  for  the 
salutary  purposes  before  mentioned. 

This  construction  of  the  duelling  act,  in  this  particular,  is  both 
supported,  as  aforesaid,  by  the  cotemporaneous  and  continued 
construction  by  both  houses  of  Assembly,  admitting  attorneys  to 
a  seat  in  the  Legislature,  notwithstanding  the  provisions  of  tho 
14th  section  of  the  Constitution  excluding  therefrom  those  who 
hold  lucrative  offices;  and  by  the  construction  upon  the  act  of 
December^  177^  c*  37.  (l  Rev.  Code^  p.  40.)  and  that  of  Janu^ 
ary^  1799,  (1  Rev*  Code^  p.  392.)  disabling  certain  officers  of  the 
general  government  from  holding  offices  under  the  government 
of  this  Commonwealth.  By  the  last  of  those  acts,  it  is  enacted^ 
that  all  persons  h6lding  or  accepting  ^^  any  office  or  placcy  Or  any 
commission  or  appointment  whatsoever^  civil  or  military,  imder 
the  authority  of  the  United  States^  whether  any  pay  or  emolu* 
ment  be  attached  thereto,  or  not'*  shall  be  ^  incapable  of  bein^ 
elected  to,  or  of  holding  any  office,  legislative,  executive  or 
judicial,  or  any  other  ^or,  place,  or  appointment  of  trust  or 
profit,  under  the  government  of  this  Commonwealth,*^  Al* 
though  these  words  are  undoubtedly  as  extensive  as  those 
occurring  in  the  duelling  law  now  before  us,  it  has  never  beea 
pretended  (although,  if  attorneys  when  they  practise  in  the 
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State  Courts  thereby  become  officers  of  the   Commonwealth,  Octob«r^ 
they  equally  become  officers  of  the  ^general  government  when     ^^-\r>^ 
they  practise  io  the  Federal  Courts)  that  the  attorneys  practising  Leigh's  Case. 
in  the  latter  Courts  cannot  also  practise  in  the  former.      On  the  ■ 

contrary,  the  sanction  of  this  Court,  as  well  as  of  all  the  other 
Courts  in  the  Commonwealth,  has  been  given  to  this  permis-* 
^ion;  and  thus,  a  construction  has  been  universal^  in  this  country, 
in  cases  entirely  analogous  to  the  one  before  us;  which,  as  well  as 
those  mentioned  by  Mr.  Leigh^  upon  analogous  cases  in  England^ 
completely  settles  the  present  question.  My  opinion,  therefore, 
is^  that  a  mere  attorney  at  law,  or  counsel,  is  under  no  obligation 
to  take  the  oath  in  question  previous  to  his  being  admitted  to  prac- 
tise in  the  Courts  of  this  Commonwealth. 

As  to  the  question  of  the  constitutionality  of  the  act  to  sup^ 
jpfess  duelling,  the  foregoing  view  of  the  case  renders  it  unne-* 
cessary  for  me  to  say  any  thing  upon  it.  I  do  not  sec,  however, 
•at  present,  that  it  can  be  deemed  Unconstitutional,  as  it  relates 
to  the  qualification  of  attorneys  at  law,  or  counsel ;  unless,  in- 
deed, it  be  on  the  broad  ground  of  the  injustice,  if  not  tyranny, 
of  compelling  a  man  to  swear,  in  advance^  that  he  will  not  for  a 
given  time  do  or  forbear  to  do  any  given  act;  a  thing  which 
tender  and  scrupulous  consciences,  however  resolved  at  present, 
might  well  hesitate  to  do.  With  respect  to  any  questions  which 
knay  arise  upon  this  act  in  future,  in  relation  to  persons  elected 
into  the  Legislature  or  the  privy  council,  touching  the  power  of 
the  Legislature  to  abridge  and  circumscribe  the  number  of  those 
from  whom  the  people  have  reserved  to  themselves  the  right  to 
ihake  their  elections  into  those  important  stations;  they  will  re- 
traAvi  to  be  decided  by  the  proper  tribunals  when  they  occur,  / 
upon  full  and  solemn  deliberation ;  whether  the  act  before  us 
falls  within  this  description,  and  whether  it  be  censurable,  or  not, 
6n  the  ground  of  abridging  the  just  and  constitutional  rights  of 
the  people^  through  the  medium  of  an  agent,  who  as  yet  has  com- 
mitted no  offence  whatsoever,  when,  undoubtedly,  the  Legisla- 
ture only  meant  to  impose  a  penalty  upon  th.  offender  himself  ^ 
will  be  then  to  be  considered  and  decided.  At  present  I  am  very 
far  from  having  any  conclusive  opinion  upon  it. 

Judge  Flemikg.  The  act  under  consideration  being  a  compul- 
sory law,  (however  salutary  it  may  be,)  imposing  on  the  officers 
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October,  of  gcrvernment  an  oath  unknown  to  the  former  laws  of  the  state, 
v^^^  -^  or  ol  the  United  States^  although  there  be  no  pecuniary  penalty  in* 
Leigh's  Cane,  flicted  on  thobc  who  refuse  to  take  the  oath  therein  prescribed,  t 
cannot  but  consider  it  as  a  penal  statute ,  and,  as  such^  must  givi 
it  a  strict  interpreutiott.  It  appears  to  me,  therefore,  that  prac^ 
titioners  of  the  law  are  not  comprehended  in  the  act,  under 
these  words;  ** every  person  who  shal  be  appointed  to  any  office 
or  pi  ice,  civil  or  miliury,  under  the  Commonwealth,  shall,  in 
addition  to  the  oath  now  prescribed  by  law,  take  the  following 
oath,**  &c.  The  practice  of  the  law  is  a  profesaion  which  every 
citizen  of  the  State,  having  comphed  with  certain  requisites  of  the 
act  of  1792,  c.  71.  may  take  up,  engage  in,  and  exercise,  accord* 
ing  to  his  own  will  and  pleasure  ;  and  which  he  may  lay  down, 
and  resume,  as  often  as  to  him  may  seem  convenient,  without 
any  responsibility  for  his  conduct  in  so  doing.  1  he  language  or 
wording  of  the  latter  sentence  in  the  oath,  evinces,  to  my  mind, 
that  the  practitioners  of  the  law  were  not  in  the  contemplation  of 
the  Legislatiu-c.  The  officer  taking  the  oath,  after  bweariog  *'  that 
he  hath  not  been  engaged  in  a  duel,  by  sending  or  accepting  a 
challenge  to  fight  a  duel,  or  by  fighting  a  duel,  or  in  any  other 
manner  in  violation  of  the  act,  since  the  passage  thereof,''  is 
further  to  swear,  that  "-^^  he  will  not  be  so  concerned,  directly  or 
indirectly,  in  such  duel,  during  his  continuance  in  office i*^  which, 
in  my  conception,  has  no  allusion  to  practitioners  of  the  law : 
but,  admitting  they  are  comprehended  in  the  act,  it  has,  or  ought 
to  have,  a  prospective,  and  not  a  retrospective,  operation;  and 
cannot  affect  oflScers  of  any  description^  appointed  to  office  prior 
to  the  passage  of  that  act;  which  I  construe  as  if  the  phraseology 
of  the  clause  had  been  thus ;  "  every  person,  who,  after  the  pass- 
ing of  this  act,  shall  Ik  appointed  to  any  office^  civil  or  military, 
under  this  Commonwealth,  shall  take  the  oath,  &c.  as  therein 
prescribed."  And  I  cannot  conceive  that  a  practitioner  of  the 
law  of  nine  or  ten  years'  standing,  qualifying  to  exercise  his 
profession  in  a  Court  where  he  had  been  unused  to  practise,  can 
be  an  appointment  to  an  ^*  office^  civil  or  militar}',  under  the  Com- 
monwealth."^ I  am,  therefore,  of  opinion,  that  Mr.  Leigh  may 
be  admitted  to  practise  at  this  bar,  without  taking  the  oath  pre- 
scribed by  the  act  to  suppress  duelling. 

Mr.  JLeigh  was  therefore  admitted  without  taking  the  oath. 
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Austin's  Administratrix  a^^ainst  Whitlock's  Executors.      Satnrdaif, 

THIS  was  an  action  of  covenant,  brought  in  the  Coiinty  Court  *•  ^  scroll 
of  Hanover^  by  Betsey  Awsitn^  admiDistratrix  of  Chapman  AuMn^  a  signatui^ 
deceased,  against  Martha  WhitiocA,  executrix,  and  John  A.  e'e.^  to  umke 
£ichardson^  executor,  of  David  fVhttlocky  deceased.  »  ^^^^'^    •"• 

-  ttranicnt,  un- 

The  declaration  set  forth  that  the  said  David^  in  his  lifertime,  ieu  ii  iippi-ar, 
on  the  22d  day  ol  February^  1791,  by  his  certain  writing  obh-  tx^^uixTn 
g»tory  «r<i/p£/ with  his  *«i*,  &c.  obliged  himself  to  convey  iinto  J^^^^^^f^^J^ 
the  said  Chapman  Austin^  ail  the  interest  of  him  the  said  David  ^^^  '^  ^^^^  >"- 
m  a  tertam  suit  brought  by  him  agumst  one  John  omtlh  in  con-  tuch. 
sequence  of  his  the  said  Smith^-  undertaking  to  become  one  Giles  2.  In  eovc 
Carfer^s  security  for  the  purctiase  of  a  tract  of  land  sold  by  him  """^  **"  ^" 
the  said  David  10  the  said  Carter^  lying  in  the  County  of  Halifux;  convey  the 
and  in  case  ihe  said  'John  Smith  should  not  be  legally  bound  D)  SJ^^u  «  d^l 
his  said  undertaking,  he  the  said  David  in  that  case  obliged  him-  ^"c^  *h^ 
«elf  by  his  said  wriiiug  obligator}  to  convey  unto  the  said  Aii-tin^  dcteadai.t  m 
the  right  which  had  been  conveyed  to  him  the  said  David^  by  a  nt.t  jeguii^r 
certain  John  Garland  of  whom  he  bought  the  said  land,  for  and  uuderukmgj* 
in  consideration  of  a  sorrel  herse  delivered  to  the  said  David  by  vey"ihl*'  r^ht 
.  him  the  said  Austin^  the  same  day  and  year  aforesaid.     The  ?*   *"^'»  P^f 

'  .        '  ^  ,  ty   to    ctitai'i 

breach  assigned  was,  that  the  saidDavidy  in  his  liie^time,  had  not,  land,  «  de- 
nor  had  the  defendants,  since  his  death,  although  often  re*  charging  a  re- 
quested, conveyed  to  him  the  said  Austin^  in  his  life-time,  or  to  vey*thl^iriTeI?, 
the  olaintiflF,  since  his  death,  all  the  interest  of  him  the  said  David  ""^^ '"  the  suit, 

■  '  ^  .  or   the    np:ht 

in  the  said  suit,  nor  had  he  or  they  conveyed  to  him  the  said  to  the  land, 
Austin  the  right  which  was  conveyed  to  him  the  said  David  by  ting  forth*  a 
the  said  John  Garland^  of  whom  he  the  said  David  bought  the  t!II>e7  in^  thJ 
said  land  as  aforesaid,  **  the  one  or  other  of  which  he  the  suWquent  "* 
said  Davids  in  his  life-time,  and  the  defendants,  since  his  deatix,  «*t^^f"^*'  tocon- 
ought  to  have  done,  according  to  the  form  and  eftect  of  his  said  >»  substinmai. 

.....      ^         „  ly     defect  ne, 

writing  obhgatory."  and  nut  10  be 

The  defendants,  without  cravir^  oyety  pleaded  *'  condition^  *^elitrai  ^^%  er^ 
performed,**  and,  issue  being  joined,  the   plaintiff,  at  the  trial,  *i'ct,  assessing 
offered  in  evidence  a  writing  corresponding  with  that  described  ges. 
10  the  dedaradon,  except  that  it  concluded,  ^^  as  witness  my  hand 
this  22d  day  of  February^  1791,"  and  was  signed,  **  D.  Whit-    v 
loCK,"  with  a  written  seroll  annexed  to  tl^  signature :  bat  as  it 
I  aol  expressed  on  the  face  of  the  said  writing,  that  that  scroll 
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OcMBvm,   was  acknowledged  by  David  Whitlock  as  his  seal,  and  it  wma  not 

K^^y^    evidenced,  as  suchy  by    the  attesting   witness,  who  was  dead, 

"^minUtrato^iit  (^^^ug*^  ^^^  band- writing  was  admitted,)  the  defendants  moTed 

_     v.-        the  court  that  the  said  writing  should  not  go   in  evidence  to  the 

Whitlock't 

Bxecators.  Jury ;  which  motion  being  overruled,  a  biU  of  exceptions  was 
"""""""■*"  filed.  The  Jury  found  a  verdict  for  the  plaintiflF  for  790  dollars 
damages }  and  judgment  was  accordingly  entered  ;  but,  on  an  ap- 
peal to  the  District  Court  holden  at  Rkhmonds  was  reversed ; 
and  judgment  entered  for  the  defendant;  whereupon  the  {dain* 
tiff  appealed  to  this  Court. 

Peyton  Randolph^  for  the  appellant.  The  County  Court  deci. 
ded  correctly  in  receiving  the  writing  in  question  as  a  sealed  in- 
strument; a  scroll  being  sufficient  by  virtue  of  the  act  of 
^)  1  Jfev,  ir89.(^)  In  the  case  of  Bairdv.  Blagrove^  1  Wash.  170.  (which 
f^;  P-  "^»  sfgjns  against  me,)  the  agreement  was  dated  before  the  law  giving 
scrolls  the  same  validity  as  seals,  and  Jones  &f  Temple  v.  Logwood^ 
1  Wash.  42.  is  an  authority  in  my  favour;  for  it  does  not  appear 
that  in  that  case  the  words,  ♦^n  testimony  whereof  I  have  affixed 
my  seal^  &c.  were  inserted  in  the  body  of  the  instrument ;  yet 
the  scroll  was  decided  to  be  sufficient. 

Wickhtam^  contra.  I  admit  that,  where  a  party  affixes  a  scroH 
by  way  of  sealy  it  is  good  as  such  at  common  law :  for  the  act 
of  Assembly  was  only  in  affirmance  of  the  common  law.  But 
here  there  is  no  proof  that  the  scroll  was  intended  as  a  seal. 

But,  putting  this  objection  out  of  the  question,  no  action  can 
be  maintained  at  law  on  this  paper.  The  covenant  is  void,  as 
being  impossible;  and,  if  it  were  possible,  is  against  law.  One 
man  cannot  convey  to  another  his  interest  in  a  suit.  A  chose  in 
action^  at  common  law,  is  not  assignable.  The  suit  itself  cannot 
pass  by  a  conveyance.  If  this  be  not  the  construction  of  the  con- 
tract, but  it  is  to  be  understood  merely  as  an  agreement  that  Chap" 
man  Austin  should  have  the  benefit  of  the  suit,  this  writing  was 
sufficient  of  itself  and  there  was  no  breach. 

The  covenant  is  also  against  law:  for,  if  not  champerty j  the 

first  part  was  certainly  maintenance^  and  the  second,  or  alternative 

part,  was  in  violation  of  the  act  against  conveying  or  taking  pre* 

(6)  I  Jiev.  *^nced  titles  ;(A)  there  being  no  averment  in  the  declaration  that 

Coffc.  e.  30.  Whitlocky  who  Covenanted  to  convey,  was  in  p099$ssion  of  the  landi 
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iadeed,  thecontraiy  is  to  be  Inferred  from  the  agreement;  and   ^^YS"*' 
sueh  an  agreement  is  not  binding  in  law  or  equity.  v.^^-v^^ 

5L  The  declaration  is  radically  defective ;  containing  no  aver-  Aastin's  Ad. 
nent  diat  Austin  tost  the  benefit  of  the  suit,  (in  which  event         t. 
only  the  land  was  to  be  conveyed,)  aild  setting  forth,  in  fact,  no   ^^Jj^^ 


of  action*(ci) 


(a)  Chichei- 

Jdaufolfhj  m  reply.    If  a  scrrfl  is  a  seal,  per  sty  it  must  be  so,  ^fl^  "• 
ikoogh  not  desoibed  as  such. 

As  to  Mr.  WickhanCs  objections  to  the  right  of  action ;  I  ad- 
mit that  a  conveyance  of  an  interest  in  suit  is  not  binding  at  law, 
though  it  is  in  equity :  but  if  a  party  covenants  to  do  an  act  which  is 
not  inunoral,  he  is  bound  to  do  it,  whether  it  be  effectual  in  law 
or  not.  The  n^ost  that  could  be  said  against  the  covenant  to  con- 
vey  the  obligor's  interest  in  the  suit  is,  that  it  would  be  vnavaiU 
ing;  and  this  is  not  a  sufficient  objection;  for  parties,  if  they 
please,  may  attach  importance  to  a  thing  nugatory  in  itself.  But, 
properly  construed,  it  signifies  no  more  than  giving  the  benefit  of 
die  judgment  when  it  should  be  obtained.  That  part  of  the 
agreement  was  therefore  not  void :  but,  if  it  were,  the  alternative 
part  was  good;  and  that  is  enough.(6)  The  cases  relative  to  main  Ws  Vin.  lie. 
tmumce  are  not  applicable,  m  a// respects,  to  tms  cmmtry.yc)  If  153.  (E.)  pi. 
vre  take  only  so  much  of  the  doctrine  as  Is  reasonable,  this  agree- 
ment does  not  come  within  its  reason  or  policy.  Neither  does 
the  statute  relative  topretenced  tides  apply.  In  15  Viner^  154« 
it  is  said  that  a  dde  ispretenced  ^*  where  it  is  founded  in  pretence^ 
and  nothing  in  verity ;  or  where  a  good  tide  is  made  pretenced 
by  the  act  of  the  party/*  Under  neither  of  these  heads  can  thia 
case  come;  for  it  does  not  appear  that  Whitkck^a  tide  was  unsound^ 
and  it  cannot  be  contended  that  an  equity  in  lands  is  not  assigna- 
ble* It  does  not  appear  from  the  agreement,  or  any  other  cir* 
cumstance,  that  he  was  out  of  possession. 

2.  The  breach  was  sufficiently  assigned  in  the  declaration; 
being  in  the  words  of  the  agreement.(d)  Chichester  v.  Fasi  is  W^^**-***- 
not  like  this  case ;  for,  there,  the  gist  of  the  action  wm  altogether 
omitted.  But  if  there  was  any  error,  it  was  cured  by  verdict. 
The  defendants  pleaded  ^^  conditions  performed,^  This  was  an 
admission  that  the  condi^ns  were  possible^  and^  averment 
fliat  they  had  been  performed. 
Vol.  I.  3Q 
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^^ml^^*       JF?c*Aflrw.    If  manor  of  aubHance  be  omtttcd  in  a 

N,^-v^>^  it  is  not  cured  by  verdi^     There  ma%  no  optioD  to  lecei^e  ifat 

Au5)fitr'8   Art-  land  in  lieu  of  the  niit^  'm  any  other  «ireot  tham  ^e  finhu^  of  tlia^ 

miniitratrix         .       _  .   ,     .         /  t         .  "^ 

V.  suit.  It  was  essentiaU  therefore,  to  atate  that  cirsumataiiGe*    Tht 

Kir^llf^   dechration  only  says  that  HltUIoek  faiilad  to  convey  the  beaefir  <kE, 
'"  ■■    the  suit,  or  to  convey  the  land,;  thus  assigning  two  breachea}  thr 

first  of  v^ich  was  inipoasible,  for  the  agreement  itself  waa  aQ  the 
conveyance  he  could  make  of  the  auit;  the  aeoQ»d  waa  aaaig^ei 
aliog^ther  uncertainly  and  defectively ;  and  the  daoagea  Iiaaeiae4 
•re  entire* 

^andolpf^  It  is  evident  that  Austin  expected,  and  was  enti- 
tjrd  to  some  othtr  conveyance  of  Whttlock^s  interest  in  the  suit; 
the  failure  to  execute  which  was  a  sufficient  breach  of  the  agree-^ 
incnt. 

Saturday^  Nov.  16.     The  Judges  pronounced  their  opinions. 

Judge  TucKFR,  after  stating  the  caae.     That  a  covenant  is  a 
«  \  ieed^  and  that  a  seal  ia  one  of  the  eseenlkd paHs  of  a  deed^  ia  evi^ 

dt-nt  from  the  authorities  generally,  and  especially  Co.  LUt:  6»  a. 
^^5.  b.  175.  b.  225.  a.  and  b.  229.  b»,and  Utt.  u  a71,  Z7%  From 
aeveral  of  which,  and  particularly  the  two  iast,^  tt  ia  apparent  that 
the  clause  of  in  cujus  rei  testimonium  ou(^t  to  recite  that  the  ma^ 
ker  of  the  deed  hath  thereunto^  his  seal:  (or^  otberwi8e9  a  wxp^ 
positittous  seal  may  he  affixed  to  any  inatrumrn^  of  writing,  with- 
out proof  of  the  acknowledgment  theret>f  by  the  maker  of 
V  the  instrument,  and  a  mere  fiaroJ  promise  or  agreement  mfp^ 
be  converted  into  a  covenant^  which  ia  an  instrumeot  of  a 
much  highrr  nature;  insomuch,  that  what  might  be  conaideied  as 
mere  nudum  fitictum^  as  in  the  case  of  ffite^  Ex*r  of  Smithy  v. 
Fielding  Lewis\  Ex^rs^  in  this  Court,  October  29, 1804,  (M&) 
may,  by  the  subsequent  addition  of  a  seal  or  scroll,  be  converted 
into  an  obligation  which  should  not  only  bind  the  m^dcer  and  his 
executory,  but  his  heirs  also.  If  or  such  would  have  been  the  e£« 
feet  of  the  wri  ing  signed  by  ftelding  Lewis^  in  that  case,  ^  where*  • 
l^  he  obliged  hitpself,  .his  heirs,  eiu^cutors  and  adipjoistratora  to 
itKlenmtfy  Mrs.  Smith^'*  aa  ei^ecutrix  oiCkarJes  Smithy  for  the  lat- 
ter having  become  security  for  his  son,  if  there  had  been  a  aeal, 
or  scroll,  added  to  that  instrument,  and  acknowledged  by  tlu; 
maker,  in  tbe  clause  of  attestation^  But  if  stich  mention  be  i^ 
ppcti9B»ry  in  the  body  of  the  instrument,  how^  easily  naay  any  i» 
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||ii'MieiA«f  the  asne  kind  be  converted  into  one  very  different    Octomk, 
Ayxu  1x1  TThe  oniMion  of*  the  word  ^^mo/"  in  the  clmtse  of  at*"    \,^^^f^^ 
<^tacio»|  according  to  the  maKim  of  law,  ^  expre^^umfamioeaeart  Aii«tjn'«  Ad: 
tacftem,'*  does,  ia  my  opialeo,  preehide  all  evidence,  Mi^rM  the       °  v. 
iiBtruaieBt,  of  the  executioa  of  it  in  any  other  manner  than  b  ei^    £^c^^^^ 
pressed  ia  the  body  of  the  instrument.     One  of  tl^  reasons  whidi  «^ 

are  given  why  a  deed  must  be  pleaded  with  k  proftrt  in  eitria  is^ 
thatthe  deed  must  be  brought  into  Cwt  for  the  purpose  of  in* 
apection ;  and  if  (as  is  said  in  10  Cb.  92.  b.)  the  Judges  found 
that  it  had  been  raaed  or  hUerUned  in  any  materiat  part,  they  ad* 
judged  it  to  be  void.     Now,  suppose  the  word  sifAL  had  been 
found  interlined  in  such  an  instrument  as  this,  and  no  notice  taken 
by  the  witnesses  that  such  an  interlineatioh  had  been  tnade  before 
the  execution  thereof,  and  nothing  fiuther  said  about  die  stal; 
would  not  this  have  avoided  the  deed  i  I  presume  it  would.     So 
deeds,  in  which  were  erasures,  have  been  held  void,  because  they 
appeared,  on  the  face  of  thenif  to  be  suspicious»(a)    Now  what  (a)  9r».  Abt, 
can  be  more  suspicious  than  the  apparent  addition  of  a  seed  to  an  ^^  1 1    oited 
instrument,  wbkh  the  maker  acknowledges  under  his  hand  only  I  \^^^f^' 
Judge  BuJier^  in  the  case  of  Master  v.  MUier^  4  Term  Rep.  339*  '  * 

speaking  on  this  subject,  says,  ^  when  there  is  a  proftrt  oi  a  deed^*  * 
the  deed  oc  the  proftrt  most  agree  with  that  suted  in  the  declar«^ 
tien,  or  the  plaintiff  fails.  But  the  proftrt  of  a  deed  without  a 
aeal  will  not  support  theallegatioa  of  a  deed  -with  a  seal.'*  Neither, 
as  I  ooiKeive,  will  the  proftrt  of  aa  instrument,  imporung,  in  the 
body  of  it,  to  be  executed  under  the  hand  of  the  party  only,  sup- 
port the  allegatioQ  of  a  deed  %oakdwi\!sk  the  seal  (f  the  pariy^  al- 
though a  seal  be  to  that  instrument  in  reality  affixed  j  inasmuch 
as  that  may  be  done  without  the  party^s  knowledge  or  intention* 
'  But  here  an  objection  arises  upon  the  pleadiog.  It  may  be 
said,  the  defendants  have,  by  their  plea  of  ^*' co^^enanU  performedy^ 
admitted  the  execution  of  the  covenant  set  forth  in  the  declaration* 
This  is  certainly  correct :  but,  inasmuch  as  oifer  was.  not  asked 
of  that  covenant,  it  cannot  be  sdleged  that  this  identical  iastrument 
is  the  deed  declared  upon,  and  admitted  by  the  plea*  £very  ob* 
jection  to  the  instrument  on  the  ground  of  variance  between  the 
deed  aUeged  in  the  declaration,  and  that  wUch  was  offered  in  evi- 
.  dance,  appears  to  me  to  have  been  still  open  to  the  defendant.  I 
am,  therefore,  of  opinion,  that  the  judgment  of  the  Distria  Court 
was  correct,  and  ought  to  be  affirmed. 


49S  Afnme  Cmtrt  efApp^ak. 

^Tsto*'*       Judge  Roira.    At  «ei  the  obf«:iioD  made  to  the 

v^Fv^^w    lite  wrhivg  in  evMeoee  in  support  of  die  wtAant^,  I  dunk  dift 

Aju^^j^-  impression  of  die  Court  in  die  caw  of  AwW  v.  Bkigrsm^(p)  io 

V.         tqoatty  comet,  aiHl  decishre  in  support  of  fkmk  objoctkNU  Isk  tfai* 

E&eeuton.    €ttse«  as  ill  that,  the  paper  ia  nowhere  statsd;  m  its  body,  to  faw9 

-    ■    been  sealed;  m  this  case,  as  in  that,  it  ia  lAerely  alle«(ed  at 

17S.  simpw  contracts  not  under  seal  are ;  viz,  *^  witness  my  hand,"  8cc. 

and  in  this  case,  as  in  that,  a  oonstDERATioir  is  stmed  in  die 
writing;  which  is  a  circumstance  equaHy  unumiol^  and  uBneceaaa* 
ly,  in  rtUdon  lo  speekMes*  The  m^re  drcmnstanoe  of  acralla 
being  annexed  was  not  in  that  ca^e  sufficient  to  exak  the  itostra* 
ment  into  a  specialty ;  nor  ought  it  in  tliis;  especially,  as  there  ia 
only  a  singU  scroll  in  diis  case,  which  psssHbf  mif^t  h«re  been 
inserted  through  inadvertence  or  accident;  whereas  there  were 
three  scrolls  in  that  case,  whence  a  more  solemn  and  deUberate 
execudon  of  the  instrument  may  be  agreed  to  be  inferible.  The 
County  Court,  therefore,  erred  in  admitdog  this  paper  in  eTideboe, 
and  the  judgment  of  the  District  Court  reversing  its  judgment  b 
correct.  Were  this  the  only  error,  the  Distria  Court  ought 
only  to  have  awarded  a  new  trial,  with  direcrions  not  to  admit 
that  paper  in  evidencoin  future;  wbensas  it  has  ^iren  final  judg^ 
ment  in  favour  of  the  defendant:  and  dus  brings  ns  to  the  sulk 
ciency  of  the  declaration. 

That  dedamrion  states  drat  the  testator  of  die  appeHees  olsfi- 
ged  himself  to  eonvetf  all  hia  interest  in  a  certain  lawsuit  then 
pending  against  one  yohn  SmHh^  who  waa  securigr  for  &ks' 
Carter  J  ^  and  in  case  hc^  dionld  not  be  fegaDy  bound  by  his  said 
undertiiking,*^  then  also  to  convey  to  and  Awiin  hb  right  to  a 
tract  of  land ;  and  the  declaration  assigns  breacbea  in  not  convey* 
ing  the  interest  in  the  lawsuit,  nor  the  right  to  the  hmd;  widiout 
averring,  at  the  same  dme,  diat  the  said  John  SmUh  ^  was  not 
legally  bound"  by  tus  undertaking,  which  is  a  condirion  precedent 
to  his  being  bound  by  the  last  covenant*  The  plaindflP  has  there- 
fore charged,  and  recovered  damages  upcm,  a  breach  of  a  cove- 
nant, which  is  not  shewn  in  his  declaration  to  have  occmred,  but 
wUch,  as  set  out,  is  inchoate  and  incomplete,  for  want  of  thia  last- 
roieationed  circumstaace* 

It  is  clear  that  a  breach  should  be  so  set  out  aa  that  it  may  • 
clearly  appear  to  be  xviMn  the  covenant;  and,  also,  that,  whm* 
a  covenant  is  in  tho  altemauve,  the  breach  should  be  assign  aa 
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tft  ktuSsk  fmt»  tfMMKflC.    ThM  doctriM  «  fiaud  in  1  Jl*^  M  A  *^***^ 
<6I  1  Jfift.  and  i*  dofiicm  a^utMt  41k  •ufiaetKjr  of  thc'  ptMctt  <,i^-^ 

<fallwillinn  AaMip'*  A4. 

■riniilnilis 

On  thii  grciuad,  tbeOf  (wilhottt  tfHering  into  tbr  €ditr  ffonam         r. 
Maotd  in  the  argmMent,)  I  aat  oCopmioB  to  afinn  the  judgwent   S^Im^ 
^  the  Diaorict  Cowt#  — — 


JqdgQ  Flex  ina.  WW  of  i^ioioo,  (or  tbo  reaaoos  itated  bjr  d» 
otW  JodsTH  chot  tbo  Com$y  Ccmt  enrcdio  admitting  ihe  paper 
i»  evideaoe*  Ue  ai»o  eoo€arr«d  with  Judge  RoMmm  in  pmoodii* 
dbguhe  dticlaiMafi  eeeeotiaUy  ddeaive. 

JttdfMMDi  of  the  Dktrict  Ccort  ooMunoualy  aflbrmed* 


Humphreys'  Administrator  against  M'Clenachan's 
Admiuistrator  and  Heira. 


yPON  ao  appeal  from  the  Soperior  Convt  of  Chancery  for  i.  iriif  aieij. 
the  Staunum  Distriou  f  ^SldTSl! 

JJacanAr  M^Oemchan^  on  the  3d  day  of  OWeA^>  1795^  en-  ^^1^^^^^* 
tered  into,  an .  acreement  witih  AUxamkr  Ibmphn^  m  the  fol-  ▼endee  aii  hit 
loaving  wordf,  under  Us  band  and  a^  ^^  1  have  tbia  dajr.  aold  um  land  ^ 
to  Jl^xgnder  Stmp&r^^  bis  heira  and  assigne,  for  value  re-^hkhth^^. 
ctivtd^  ail  ofHi^  ^ery  emobment  armng  fr^m  tmi  i.Aiti>-WAnr  ^J^Jj^  J^, 
EAKTs,  one  ior  6,656  2«3  acree,  ifsucdto  me^  and  in  *My  naair,  ukeo;  that,  if 
aqd  4,000  issued  tQ^  and  in  the  name  of  fViJtiam  Long^  for  terw  £!^u^^ui  hb 
vices  in  the  late  army  agaiaat  Great  Britain^  as  officers  in  the  [^^er^  ^i 
Continental  and  Virgima  State  lioes,  as  p^r  receipt  of  £•  CU  ^"^^y  ^^^'* 

**  y  r  «^  and,  if  not,  de- 

sires that  ther 
nay  issn^  to  the  rendee ;  Agreeing  to  pfiy,  or  dednet  from  the  purchase-money,  all  expenses  whieh 
baTe  jMarucd;  ha  is  bound  to  aaake  a  fl«do«ti«in  %»v  a  defieieacy  reanltinf  froai  a  preriotM  eontraot* 
kyhit  arent.  to  allow  the  tocaior  one  third  of  the  land;  tliough  such  contract  was  nut  known  tS 
kiai«t  the  tiaaaof  his  batigain  with  the  vaodea,  to  whom  H  was  aqnallf  unknown* 

9.  On  a  bill  of  Injrmctlon  exhibited  hy  tlie  administmtor  of  the  purchaser  of  a  traet  of  land, 
against  the  admiuistrator  and  larg  gf  tlie  vendor,  (in  whom  U^/tj^  title  reraabs^)  claiming  com- 
pensation for  a  deficiency,  credits  for  pnyments  and  a  conveyance ;  the  Court,  on  allowing  the  eom- 
t  ptnaation  and  the  eredits,  may  decree  that  the  defendants  sbaU  eontttf  their  title  to  certain  trus- 
tees to  be  by  tht-ni  conveyed  to  the  heira  of  ihe  pwrchtuer^  {tkough  not  partiet  to  the  ttdt^)  {f  the 
hakmceof  the  purchate-mmuy  ke  paid  on  er  bf/ore  a  certain  dapf  and  if  not,  with  power  to  tell 
as  much  of  the  land  as  may  ba  sufficiantto  pay  sii«h  balanac,  andto  aonfey  th«  residue^  if  any»  to 
tkt  mid  hcii^ 
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^^^    Andertm^    M  my  yyAt,  tftfe^  inHrt^t^  tiaim  mtd  Ammd, 

^^p>r^^    to  the  §amc^  I  hereby  tramfer  to  tke  bm^  Aktmmkr  Hvmphreyw^ 

Humi*ii<  v>a'  jind  IF  PAT£NTS  HJiVE  isftutD  ki  wty  name  iArr(/ar,  IwU  tratm^ 

V.         Jer  dieeameinf^leeil:  n  vor^  J  deeire  that  fateme  er  gnmtm  wuiy 

•luftu't  AUin'r.  ^''t'^  ^^  Aimthe  aatd  A^  H.  for  U;  and  all  and  every  expeoaeB  tkac 

■'■■'^'    ■"    have  accrued  before  thia  date,  I  will  pay  or  deduct  finom  llie  mo^ 

ney  due  me  for  this  land*"      Neither  price,  aor  the  terms,  or 

periods  of  payment  are  noticed  in  ibis  agreenlent* 

t       On  tht  Slst  of  the  same  a»ondi,  it  appears  by  an  exUbit  ia 

thia  cause,  that  J^Cknachan  executed  ao  iostromeiit  under  Ma 

faaod  and  seal,  upon  the  back  of  a  .eopy  of  sunrey  filed  in.tlie 

register's  ofike  in  Kentucky^  in  the  following  words:  ^  I  Jlextta^ 

der  M'Clenachan^  of  Staumon^iw  and  in  constdemtkm  of  Henry 

*         Rhodes*  uavino  ix>g ated  the  within  lamb^  (the  6,6i)6  2^  tract,) 

do  transfer  unto  him  tke  said  H.  i?.,  and  his  heirs  and  asog^ 

0ne  THIRD  PART  of  the  land  contained  in  the  withm  pimt  and 

certificate  of  survey,  and  dcsm  a  patent  txoiy  issue  in  Ah  name, 

for  that  part  of  the  said  traet«'*     A  patent  issued  on  the  S2d  of 

Marchy  1797^  to  AtCienachan  and  Rhodes^  jeimiy^  for  the  landa 

ia  the  survey  mentioned. 

A  letter  from  R^ert  Breckenridge^  of  Kentaoky^  dated  Ni^ 
vetnber  8,  1795,  and  directed  to  Mexander  Humphrtye^  men- 
tions ^*  that  the  writer  had,  a  few  days  before,  heard  of  his  hav- 
ing purchased  all  M*<!lenackan^e  land  in  diat  State,  ivfthMtregard 
to  hupreviow  erq^agemente^  and  proceeds  to  inform  him  that  the 
larger  tract  was  located  under  his  direction^  at  the  particttlar  re- 
quest and  solicitadon  of  litCienetchans  that,  before  the  locate 
would  undertake  the  business,  he  was  obliged  so  engage,  on  ttie 
part  of  JU^Cknaehany  to  secure  to  him  one  third  part  of  the  land : 
sod  suggests  a  wish  that  Humphretfe  would  mention  the  mat^r 
to  M^Cknachan^  and  that  one  third  part  of  tke  tract  there  aUuded 
to  should  not  be  uken  into  the  accounts  bc|ween  them;  or»  if  he 
received  an  assignaient  of  the  whole,  that  it  might  be  upon  con- 
dition of  RumfhreyiP  satisfying  and  paying  .the  locator,  acoord* 
ing  to  his  and  Br^ckenridge^e  agreement.  This  letter  lypean 
to  have  been  received  by  Humphreye^  and  some  mention  of  it 
appears  to  have  been  made  by  him,  in  his  lifo^^aoAey  to  M^Ckna^ 
ehan.    When  he  died  does  not  iq^ar. 

After  the  desth  of  M^Cknachmh  which  took  place  in  February^ 
1798,  Hun^hrwye  brought  a  bill  in  Cbanceiy  against  hia  admi* 
1 
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ttbcnttor  and  hem,  in  whkh  be  states  the  price  agreed  cm  for  ihitobb*^ 
tiie  lands  to  have  baea  three  sbilfings  per  acre  $  that  he  was  to  \^^^r%^ 
ptty  f COi^  ia  cash,  and  fer  the  residue  bonds  were  given ;  and  Humphreyir 
ihnhc  paid  the  nwnetf^  of  which  there  is  no  proof  in  the  record,  ^  ^ 

He  proceeds  to  state  the  assignment  of  one  third  of  the  larger  eh||I^\3Si"v. 
tract  to  JRhodei  ;  and  that  he  {Rhodes)  had  obtained  a  patent  for  i 

Ac  whole,  and  is  in  fall  possession  thereof:  that,  with  respect  to 
the  4,000  acres,  MK^lenaehan  agreed  to  allow  the  locator  one 
third  part  thereof,  for  locating ;  but  the  complainant  had  com*  - 
pounded  with  him  for  \^l^  lOt.  per  thousand  acres,  which  he 
expressly  charges  to  be  i^  lowest  price ;  the  muai  alhzuance 
king  one  third  of  the  land  itself:  that  the  administrators  have 
brought  suit  on  his  bond,  without  allowing  him  any  cfedit  for 
the  deficiency  in  quantity^  zanA  for  money  advanced  for  taxes  and 
expenses  thereon;  and  concludes  with  praying  for  a  proportion- 
site  credit  for  o^e  third  part  oF  the  larger  tract,  to  which  the  lo* 
cstor  Rhodes  had  a  title,  and  also  for  the  sum  agreed  to  be  paid 
for  locating  the  other  tract  of  4,000,  amounting  to  SOLi  and 
for  his  other  advances,  &c« 

Humphreys  being  dead,  a  bill  of  revivor  and  supplement  was 
Aed  by  his  administrator,  suggesting,  among  other  things,  that 
there  was  a  valuable  ASVi/^-iflr^inf  upon  the  land;  praying  an  in* 
jttnction  to  the  judgments  on  Humphreys?  bonds  to  M*Ciena^ 
ahanj  and  for  a  specific  performance  of  the  original  contract,  as 
far  as  it  is  in  the  power  of  the  defendants  so  to  do;  with  ampk 
mmpensation  for  such  part  as  cannot  be  performed* 

The  Chancellor,  by  his  decree,  allowed  a  credit  pro  rata^  ao^ 
oording  to  the^ric^,  for  the  one  third  of  the  larger  tract,  to  which 
Rhodes  wvm  entitled  for  locating  the  same;  and  12L  lOf.  per 
tfiousand  acres  for  the  smaller  tract ;  together  with  such  other 
alaims,  for  payments^  as  the  complainant  could  make  appear;  and 
Greeted  an  account:  and  further  that  the  defendants  should  convey 
all  their  tide  to  the  lands  (and  procure  Rhodes  to  join  therein, 
lor  whatever  title  he  may  have  to  more  than  one  third -put  of  the 
larger  tract)  to  trustees  for  the  following  uses,  to  wit,  that  if  the 
plaintiff,  or  the  hefa^  of  Humphreys^  (who  are  not  parties  in  this 
suit,)  or  some  other  person  for  them,  should,  on  or  before  a  cer- 
tain day,  pay  to  the  administrator  of  Af^Cknachan  the  balance  of 
the  purchase-money,  (to  be  ascertained  by  the  Commissioner's 
report,)  widi  legal  interest  thereon,  then  the  trustees  to  convey 
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0«TotE«,  the  legal  estate  to  die  heirs  of  Humphtof;  otherwise,  ihey 

s^^^rs^  to  seU  as  much  of  the  lands  as  would  be  sufficient  to  pay  the  debt, 

Ramphrey't  and  to  convey  the  residue,  if  any,  to  the  heirs  of  Humphreyt. 
*  T.  From  this  decree  the  administrator  of  Humphreys  appealed* 

riian't  Adm'r* 

•.,..«.,.«,.^  Wickham^  for  the  appellant,  contended,  l.That  Humphrey 
was  entided  to  a  deduction  for  the  deficiency,  in  proportion  to 
the  x>alue  oi  the  land,  and  not  the  price  he  was  to  give.  He 
bought  the  whok  land;  and  was  not  informed  that  the  locator  was 
to  have  part.  It  was  a  frequent  practice  for  the  locators  to  have 
compensation  in  money:  there  was  no  reason  then  for  him  to 
thibkthat  i?^d!rtf,  the  locator  in  this  instance,  was  to  have  part  of 
the  land.  JPClenachan^s  assignment  to  Rhodes  wzs' after  the 
agreement  with  Humphreys^  and  could  not  deprive  him  of  his 
right  to  the  benefit  of  his  bargain.  Rhodesia  equity  was  ags^inst 
M^Clenachan  only,  not  against  Humphreys^  who  was  a  purchaser 
without  notice.  Humphreys  therefore  is  unquestionably  endtled 
to  compensation;  the  only  question  being  about  the  rate  of  com- 
pensation. The  case  of  Nekon  v.  Matthews^  2  H.^  3L  164.  foe- 
nishes  the  rule  so  far  as  the  circumstances  of  that  case  are  ap- 
plicable  to  this,  and  shews  that  aetual  valucy  and  not  the  purdiase- 
money,  is  the  standard. 

2.  The  value  at  the  time  of  the  contract  is  not  the  proper  stan- 
dard. At  that  ume  M^Clenachan  had  not  disabled  himself  to 
comply  with  the  contract.     The  land  was  never  lost  by  Humm 

^phreys  until  March,  ^797 f  when  the  patent  issued  to  M^CIena^ 
chan  and  Rhodes  jointly.  The  value,  therefore,  at  the  date  of  the 
patent  is  what  we  contend  for. 

3.  The  decree  was  wrong  in  directing  a  conveyance  to  trustee89 
and  a  sale  of  the  land,  if  the  purchase-nooney  should  not  be  paid* 
Instead  of  this,  it  du)uld  have  directed  a  conveyance  to  the  heirs 
of  Humphreys.  However  equitable  the  decree  now  in  quesdon 
might  have  been,  if  M^Clenachan^s  representative  had  sued  in 
equity  for  the  purchase-money,  the  case  is  different  here.  The 
hill  was  filed  by  the  administrator  of  Humphreys  for  an  injunctioo 
and  specific  performance.  The  heirs  of  Humphreys^  indeed,  were 
not  before  the  Court,  and  it  may  be  said  that  we  ought  to  have 
made  them  parties.  This  seems  to  have  been  an  oversight  <a 
both  sides;  but  it  was  irregular  to  enter  a  final  decree  until  tbt 
heirs  were  parties. 
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The  Attorney-General  mA  Wirt^  for  the  appellee,  cndcavonrcd  ^*^f^,*^"* 
to  get  thf  contract  itself  rescinded^  on  the  grounds  that  it  did  not  y^rx^^^ 
appear  in  evidence  that  any  money  had  been  paid  by  Humphreys  Humphrey** 
towards  complying  with  the  bargain ;  that  M^Clenachan  was  in  y. 

habits  of  intoxication,  and  was  said  by  some  of  the  witnesses  to  chin's  Adin'r. 
have  been  drunk  at  the  time  the  contract  was  made.     At  any  — — — 
rate,  the  contract,  if  not  to  be  rescinded^  ought  not  to  be  specifi* 
colly  enforced  in  a  Court  of  Equity^  being  unreasonable  and  op^ 
pre8sive;(a)    and  Humphreys^  the    party  now  praying   specific  («)    i    Tei^ 
execution  hav'mg  shewn  a  backwardness  on  his  part.(&)  t.    jhUc^  of 

Bucks,  t 


2.  If  the  contract  is  to  be  enforced,  it  is  improper  to  muktMny  f^^'^Qo 


note 


deduction  on  account  of  the  land  conveyed  to  Rhodes  the  locator.  (?)•  *„  ^9- 
M'Clenachan  bargained  to  sell  Humphreys  only  his  nght  to  the  5ft  o  4.  Tri. 
land,  such  as  it  was;  not  knowing  whether  it  stood  on  a  survey,  uh  lind.  p.id' 
or  patent;  and  subject,  of  course^  to  the  ordinary  deduction  for  %t\Xet^'^  2 
compensation  to  the  locator;  which,  it  is  proved,  was  commonly  ^^  n^/"^ 
one  third  of  the  tract.  The  word  "  expenses^^  in  the  agree-  ^  5  *  Vmer, 
ment  related  to  office-fees  only;  not  to  part  of  the  land*  Can  it  .s^i/tnl*  \  Ha- 
be  believed  that  he  would,  if  in  his  senses,  have  sold  the  land  for  ^^J*  -'''*^"^^- 
three  shillings  per  acre,  (which  sooa  afterwards  rose  to  nine  and  ^)  *  v'^''^'- 
twelve  shillings,)  and  yet  have  bound  himself  to  nuike  good  any  Haue»  t  Ca. 
deficiency  that  might  arise  from  the  locator's  claim.  The  great  ^Pari  Cn^n\ 
inadequacy  of  price  strengthens  the  ccnclusion  that  such  could  not  ^*'*'^71<f p!^ 
have  been  his  intention.  And,  if  Mr.  IVickham  be  right  in  his  •Sw^'ffcn,  ifVii. 
construction  of  the  contract,  the  impossibility  of  Al^'Clenachan^s 
complying  with  it,  in  opposition  to  Rnodes*  prior  equity^  fur- 
nishes an  additional  reason  why  it  should  not  be  specifically  en- 
forced.  ^ 

3.  But,  if  there  ought  to  be  a  deduction,  the  Chancellor  has 
resorted  to  the  most  equitable  criterion.  The  original  bill  itself 
claimed  no  more  than  a  ^^^ proportionate'*^  deduction,  which  must 
be  understood  according  to  the  value  at  ihe  time  of  the  contract ; 
which  value  the  parties  themselves  have  fixed  at  three  shillings 
per  acre. 

4.  The  decree  was  right  in  holding  the  land  liable  to  be  sold, 
in  case  the  administrator  of  Humphreys  should  fail  to  pay  the 
purchasc-money.fc)     There  was  no  necessity  to  make  his  heirs  M    Cofc    r. 
parties ;  their  title  being  merely  equitable.     Besides,  this  was  not  u^. 

a  hill  to  subject  the  land,  but  an  application  to  the  discretion  of  a 
Court  of  £quity,  which  had  a  right  to  annex  a  condition  to  its 
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^^\%\^^   decree,  (Ay  -which  the  injumtion  luas  continued  in  forte^  that,  if 
v^^-sr^    the  administrator^  or  the  heirs  of  Humphreys^  should  fail  to  paj 
Hnrnphreys'  the  money  by  a  certain  day,  the  land  should  be  conveyed  to  trus- 
T.  tees,  8cc«  within  the  principle  of  the  rule  that  he  who  asks  equitf^ 

cban**  AdmV  ^^^^  do  equity.     Thb  was  a  favour  granted  the  adnnniatrator 
■■  ■  on  certain  terms%     However,  if  the  heirs  ought  to  have  been 

parties,  the  plaintiff  was  to  blame  in  not  having  made  them  so: 
and  this  Court  might  now  modify  the  decree  so  aa  to  direct  that 
\i  he  do  not  pay  the  money,  by  a  day  appointed,  the  injunctioa 
be  dissolved ;  that  the  heirs  be  made  parties,  and  the  land  t/A/- 
mait9hf  liable.  If  such  a  decree  as  this  should  be  entered,  the 
appellant  ought  nevertheless  to  pay  die  costs;  the  appellee  beinrg; 
U)  f^fffy  ▼.  the  par^  substantially  prevailing.(ri) 

cuirir,  8   H. 

^  -^  *W.  Whkbam^  in  reply.     If  the  bargain  is  x^oid^  we  are  surely  enti- 

tled to  an  injunction  to  the  judgments  at  law*  MHHenachmCa 
adflsinistrator  enforces  the  contract  by  suing  on  the  bonds;  yet 
attempts,  in  equity,  to  set  aside  the  contract!  If  it  be  binding  on 
one  party,  it  surely  is  so  on  the  other. 

We  admit  that  M^lenachan  sold  only  his  own  right.  But, 
having  previously  parted  with  one  third  of  the  land,  he  ought  to 
make  good  the  deficiency ;  for  his  assignment  to  Rhodes  Was  a 
fraud  upon  us.  Humphreys  was  not  guilty  of  any  backwardness 
in  fulfilling  the  contract  on  his  part;  since,  until  a  title  was  made, 
he  was  not  bound  to  pay  a  farthing.  The  rule  in  equity  is  aU 
ways  to  grant  an  injunction  to  relieve  against  the  demand  of  the 
money,  where  the  vendor  is  unable  to  make  a  complete  tide. 
yollrfe  V.  Hite,  1  Call,  301.  ^uesftel  v.  IKoodBrf,  2  ff.&ML 
173.  and  Nelson  v.  Matthews^  ibid.  164.  were  all  cases  of  injunc- 
tions to  protect  the  purchaser  from  bemg  compelled  to  pay  the 
money.  If  it  had  been  paid,  Af^Clenachan^s  administrator  might 
have  disposed  of  it  in  the  way  of  admraistration ;  and  the  admi* 
nistratorof  Humphreys  might  not  be  permitted  to  recover  k  back, 
in  case  the  land  should  be  lost;  because  he  ought  to  have  stop* 
ped  It  in  the  first  instance. 

The  only  question  in  the  cause  is  the  rate  of  compenMtiom 
This  must  be  the  value  of  the  land  at  the  time  of  the  contract  of 
least;  but,  in  my  opinion,  it  ought  to  be  the  Value  ai  the  date  ef 
Rhodes^  patent^  which  may  be  denominated  the  time  oi  our 
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mkthnJ^    We  were  not  bound  to /^rovr  the  ;&rrci>e  value  at  the  Octobi*, 

last-mentioQed  period :   it  sufficiently  appears  that  it  was  more  „^^>r^ 

than  the  rate  at  which  Butnphreya  purchased.     The  exact  anKHUt  HQiiH>brejt' 

can  be  ascertained  by  reference  to  a  Commissioner  or  a  Jury*  ^ 

Saturday^  November  16.     The  Judges  pronounced  thtir  opi-  ^^*«^»A^«> 
nions. 

Judge  Tucker  stated  the  case  as  above,  and  proceeded  as  fol- 
lows : 

The  point  most  strongly  contested  in  this  Court  was,  whether 
Humphrey*  was  entitled  to  a  compensation  for  the  deficiency  of 
the  larger  tract,  (the  equitable  title  to  which  was,  at  the  time  of 
the  contract,  in  Rhodes^  according  to  the  average  price  of  the 
whole,  or  according  to  the  specific  value  of  the  land  when  Rhodes 
acquired  his  legal  title  thereto,  by  the  patent  from  the  Governor 
of  Kentucky •     Mr.  Wickham  contended  for  the  latter* 

T  he  price  of  lands  must,  in  all  cases  between  the  seller  and 
the  purchaser,  be  considered  as  the  just  value  thtxeof  at  the  time 
of  the  contract^  regard  being  had  to  the  terms  and  mode  of  pay* 
ment  agreed  on  between  them  :  in  other  words,  the  price  is  tht 
vahtCy  as  agreed  on  by  the  parties  themsehes^  if  the  contract  be 
executory  on  both  sides,  the  party  who  hath  not  yet  fulfilled  his 
own  engagements,  comes  with  an  ill  grace  before  a  Court  of 
£quity  to  demand  ample  compensation,  or,  more  properly  speak- 
ing, vindictive  damages  against  the  other  party  for  aoy  deficiency 
or  failure  on  his  part.  Although  APClenachan^  either  from  want 
of  information  of  Breckenridg^s  contract  with  Rhodes^,  on  his  be- 
half, or  from  some  other  cause,  is  alleged  to  have  sold  Hum* 
phreys  the  whok  of  the  larger  tract,  instead  of  that  part  only  to 
which  he  was  jusdy  entitled,  that  circumstance  does. not  so  clearly 
appear  from  the  words  of  the  contract  itself,  which  only  imports 
to  convey  all  his  title^  interest^  claim  and  demand^  and  every  emo* 
lument  arising  from  two  land^warrants  therein  mentioned.  It 
must  not  be  forgotten  that  these  warrants  are  assignable  by  law. 
It  does  not  appear  he  then  knew  they  were  even  located;  he 
could  not  then  be  supposed  to  intend  specifically  to  warrant 
jthe  quality  of  the  lands  upon  which  they  might  be  heated: 
and,  without  some  reference  to  quaUty  and  qttantity^  as  con« 
nected  with  each  other,  no  calculation  of  vabCf  independent 

f  )9ote«    It  did  |M)t  appear  tlut  Humphreys  wu  crer  b  poneaion  of  the  Und. 
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OcTomjKR,    of  the  pricc^  can   possibly  be  formed*      I  iherefote  think  A* 
K^-^rs^     Chancellor's  decree    correct  in    making    the    price  per   acre 
Hbmphreyt*   the   Standard  by  which  the  abatement  from  the  prke  is  to  be 
V.  made,    in    regard    to    the  larger  tract.(a)      With    respect   to 

chim'l^AdmV.  ^  lesser  tract,  the  only  inconvenience  or  expense  which  Hwn^ 
— :,  phreys  has  been  exposed  tq,  as  far  as  appears  by  this  record,  was 

^rt  ^\^  Mat'  ^^  compensation  of  12/.  10*.  per  thousand  acres  paid  to  the  ib* 
^ifVt  164  ^  ca^or*  This,  according  to  the  very  terms  of  the  contract,  M^Cle* 
nachan  had  agreed  to  deduct  from  the  amount  of  Humphrey^ 
bonds.  More,  the  latter  could  on  no  principle  be  entitled  to,  as 
was  decided,  I  believe,  in  the  case  of  Hidl  v.  Cunntngham^s  Ex-' 
(*)  Ante^  p.  ecutorsyhi^i  term.(A)  I  approve  also  of  the  remainder  of  the  de- 
cree, though  some  objections,  not  appearing  upon  the  record, 
inight,  perhaps,  have  l^en  tal^eu  to  it. 


3jU. 


^^-  J^c.!;^*  J^^ee  Roane.  In  the  case  of  Mills  v.Bttt,  3  Call,  336;  it 
after  a  con-  was  rcsolvcd  by  ihis  Court  that,  in  the  case  of  an  eviction  after  a 
vitii  warning  conveyance  made  with  warranty,  the  value  of  the  lost  land,  as 
oY'  ^the  ^^hH  ^^  ^^^  ^'"^  ^f  t^iction^  should  give  the  ride  by  which  the  vendee 
^"»^'  V/^  rA«  '^  ^°  ^^  remunerated ;  for  that "  the  purchaser  is  entided,  on  the 
evictitin^  give*  covenant,  to  the  increased  value  of  the  estate,  as  well  as  for  any 
vhich**  ^  the  improvements  he  may  have  made  on  it,  but  that  when  the  con- 
b^^lJ^munera-  ^''^^^  '^  e^ert//©ri/,a  Court  of  Equity  will  adjust  it  upon  princi- 
^eii:bui,wiien  pigg  gf  equity  accoiding  to   the  circumsunces.^' 

Ihc      contrncl   ^  ^       J  ,ri. 

is  executory.  Under  the  last  branch  of  this  position  the  said  case  of  Mills  v. 
Etjuity  will  Bell  was  adjusted.  In  the  case  of  Nelson  v.  Matthetvs^2  H.  £s? 
priuci^^er^*2-  ^^-  ^^-^  >^  was  held  that  the  actual  value  at  the  time  of  the  con^ 
^uity       ac-  if  act  should  give  the  rule.     This  case,  however,  is  supposed  not 

oording^  to  the  °  .      .         .   .  »  .       \»s 

circumtUD-     to  be  in  opposition  to  the  principle  laid  down  m  MiUs  v.  Bell^  {ut 


ces. 


supra^  as  it  was  the  case  of  a  deficiency  in  the  quantity  of  land 

2.  Tn   case  sold,  and  not  an  eviction  of  any  part  of  that  actually  conveyed 

the  VHiue '  ai  by  the  deed.     There  was  no  subject,  therefore,  juoad  the  matter 

^<^nh^'^t%f^u  ^^  controversy,  the  yalu^  of  which  could  have  increased^  or  oa 

vhich"**  the  ^  which  improvements  could  have  b^cn  placed ;  the  giving  the  pur- 

purchate-mo'    chsser,  therefore,  the  vahie  of  his  purchase  at  the  time,  with  in» 

ii€u     18     the 

fttHndani,        tercst,  would  do  him  ample  justice.   This  last  case  is  analogoos 

noi*^*^  app«w'  ^  ^^^  ^"^  before  us ;  and  the   value  of  the  deficient  land,  as 

taric^ww'^  at  the  time  of  the  purchase,  should  give  the  rule  in  this  case  as  ia 

fbrent.  that :  but,  as  it  is  not  objected  that  the  price  contracted  for  k 

greater  or  less  than  the  real  value  at  the  date  of  the  contracti  I 
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#ec  no  reasoo  to  depart  from  that  in  the  present  instance ;  and   ^^^,"*' 
am  for  affirming  the  decree,  Si^^v^ 

Ihe  case  of  Farley  v.  Shippen,  Wyth^s  Rep.  p.  135.  is  con-   Hmiapbrey^ 
dusive  as  to  the  power  of  the  Court  over  lands  h  ing  in  another  v. 

state,  where  the  persons  decreed  agaipst  are  within  its  jurisdio-  ©bun't  AdmV. 
tion.  It  is  true  that  the  commissioners  or  agents  who  are  to 
cany  the  decree  into  execution  ought  to  be  within  the  jurisdic« 
tion>  so  as  to  be  amenable  to  the  process  of  the  Court.  In  point 
of  fact,  I  believe  that  the  commissioners  in  this  case  do  reside 
out  of  the  limits  of  the  Commonwealth;  but,  as  this  does  not 
appear  of  record,  it  is  not  for  us  to  take  the  objection* 

Judge  Fleming.     It  is  the  unanimous  opinion  of  the  Court 
tbftt  the  decree  be  affirmed. 


Hooe  against  Tebbs  and  Wife.  wednenday, 

October  31. 

THIS  was  a  special  action  on  the  case  in  the  Dumfries  Dis-  i.  If,  in  a  suit 

trict  Court,  by   William    Tebbs^  and    Victoria  his  wife,  against  bSSnd*8^boI!d^ 

Bernard  Hooe,  sen.  bte  Sheriff  of  Prince  Wdliam  County.  The  J^*"'  ^^^ 

declaration  charged  that  the  plaintiffs  had,  in  a  certain  action  of  Pftcnt  juris- 

,        ,  .  .    ,  ,         J         diction   ad- 

trespass,  assault  and  battery,  obtained  a  judgment,  and  sued  out  judge  thebond 

a  writ  of  capias  ad  satisfaciendum,  against  one  Daniel  /Tebbs,  JJJr  'may^  «ue 

which  was  delivered  to  George  Lane,  one  of  the  defendant's  de-  ^Tho^t^*"'**^ 

puties,  to  execute,  who  thereupon  took  the  body  of  the  said  Da*  peaHng  ft-om 

*.,_-,,.  .  ,    1         ,  .      ^  ▼  .the  judgment 

mel  Tebbs  in  execution  j  and  that  the  said  George  Lane,  **  contrt-  though  erro- 
ving,  and  unjustly  intending,  contrary  to  the  duties  of  his  offce,  to  *^^""'' 
hurt,  injure,  and  deprive  the  plaintiffs  of  the  means  and  remedy  2  Insuohoaae 
of  obtaining  their  damages  and  costs  aforesaid,  afterwards,  (the  [hough  not  m 
wADdniel  Tebbs  bem^mW  in  custody,  &c.)  did  receive  and^^T^y  ^^  J];^ 
take  oi  the  sdiid  Daniel  Tebbs,  together  with  WillouMu   T^W*  ^n**.  >• '>o°"4 

'        °    .  ^      ^  by   the  judg- 

ment;  union 
he  oou  prove  it  was  obtained  by  collusion- 

S.  Tn  an  aation  apiinst  the  SherilT  for  an  escape,  a  verdict  in  general  terms,  for  the  \  plain tifT,  is 
not  sufficient  to  authorize  a  judgment;  notwitlistanding  the  charge  in  the  declaration  be,  that  tlie 
Sheriff  took  a  defective  prisan>lK)Unds  bond,  and  thereupon  vobmtarity  permitted  the  prisoner  to 
escape;  and  issue  be  joined  on  the  plea  of  not  guilty.  An  express  finding  by  the  Jury  according  to 
the  acr  of  1792  concerning  escapes,  is  absolutely  necessary. 

4.  It  seems,  that  a  prison-bounds  bond,  taken  payable  to  the  plaintiff',  is  good  at  common  law,  and 
^  action  may  be  maintained  opon  iu 

5.  Quffe,  irhether  it  be  ;po|  alfo  ggod  under  the  act  of  Assembly  ? 


! 
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OcTOBKB,   as  hts  security^  a  prison-bounds  bond  |Ni3rable  to  the  pknntijfSi 

v^^.'-w'  (and  not  to  the  Shcriff\'^)  which  was  set  forth  in  hcK  verba:  ^  and 

Hooe        thereupon  the  said  Lane^  without  the  license  of  the  plainuSs, 

Tebba.       and  against  their  wUl,  contrary  to  the  duties  of  his  vffice^  fi^dtf 

—■—*"■""  Bnd  voluntarily  permitted  and  sitjffired  the  said  Daniel  Tebbs   to 

^  escape^  and  go  at  large,  out  of  the  custody  of  the  said  Lane^  so 

being  Deputy  Sheriff  as  aforesaid,  wheresoever  he  wt>uld,  the 

plaintiffs  being  wholly  unsatisfied  for  their  damages,''  &c« 

The  declaration  charged,  moreover,  that  the  plaintiflb  thereaf* 
ter  brought  an  action  in  the  said  District  Court  on  the  ssud 
bond;  and  that,  by  the  judgment  of  the  Court,  the  said  bond 
was  declared  to  be  illegal,  and  that  an  action  was  not  sustainable 
thereon ;  by  reason  of  which  premises  the  plaintiffs  had  never 
received  and  recovered  their  damages  and  costs  first  mentioned, 
but  had  been  run  to  great  trouble  and  expense  in  prosecuting, 
and  dischargtifg  the  costs  accruing  on  the  action  sued  out  by  them 
on  said  bond,**  &c. 

The  defendant  pleaded  not  guilty ;  and,  issue  being  joined,  a 
I  verdict  was  found  in  the  following  words:   "We  of  the  Jury 
{ find  for  the  plaintiffs,  and  do  assess  their  damage  to  one  hundred 
/  and  eight  pounds,  five  shillings.**     A  motion  was  m:ide  in  arrest 
I  of  judgment;  !•  '*  Because  the  Jury  who  tried  the  issue  had  Tiot 
expressly  found  that  Dmiel  Tebbs  the  prisoner  did  escape  with 
the  consent^  or  through  the   negligence  of  the  defendant,  or  hb  ' 
officer ;  or  that  he  might  have  been  retaken,  and  that  the  defend- 
ant and  his  officer  neglected  to  make  immediate  pursuit;"    and, 
2.  **  Because  the  whole  proceedings  were  erroneous  and  irregu- 
lar."    The  Court  overruled  the  motion,  and  gave  judgment  for 
the  plaintifTs:  the  defendant  Appealed. 

Bctts^  for  the  appellant,  made  three  points;  1*  That  the  prison- 
bounds  bond  set  out  in  the  declaration  was  a  V(dtd  one*      The 
1769^ pi^igef  2^®^  section  of  the  act  of  1748,  c.  8.(a)  repealed  in  1793,(^)  (un- 
(A)  I  Rev.     dcr  which  this  bond  was  taken,)  does  not  expressly  say  to  -whom 

Code,  c.   151,  ^  ,  -. 

t.  J7.  p  393.    it  should  be  payable;  but  the  strong  implication  is,  to  the plamtijf; 

the  act  not  requiring  it  to  be  payaUe  to  the  Sheriff.  In  like 
(r)  Edit  of  manner,  the  law  relating  to  forthcoming  bonds,(c)  though  it  uses 
i  ?2'  \  Rev  ^^  expression,  **if  the  owner  of  such  goods  and  chattels  shall  give 
C^rff,  p.  298.  suflSi.ient  security  to  such  Sheriff,'' &c.  has  always  been  i;oii8tnicd 

as  requiring  such  bonds  to  be  made  ^^ payable  to  thepkdwtijfs*^  It 
6 
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18  true  that,  by  the  act  of  1764,  c.  6.  s.  l.(a)  the  ShcriflF  18  di-    ^®Jg°5»«' 
rected  to  assign  over  and  deliver  the  prison-bounds  bond  to  the   >*^^-^-^ 
^plaintiff :  but  this  only  shews  that  the  Legislature  supposed  the        "^^ 
bond  might  be  taken  payable   to  the  Sheriff;    not  that  the  law       Tebbi. 
required  it*     Indeed,  it  answers  every  beneficial  purpose  to  take  (a)  Edit,  of 
it  to  the  plaintiflF,  or  to  die  Sheriff  for  Ms  benefit.     The  7th  [^f{'ev?'t^ 
section  of  the  act  of  1748,  c.  6.(*)  docs  not  vitiate  this  bond;  ^\^^  «•«•?- 
first,  because  it  was  taken   imder   the  authority  of  the  before-  W  EUiit.    of 
mentioned  act  of  Assembly ;  and,  secondly,  because  the  clause  i  jtiv^  Code, 
ttow  in  question  relates  only  to  bait  bonds  or  bonds  for  *^  appear*  ]^'  *'  ^^'  ^ 
anceJ'^    The  same  conatruction,  viz.  that  it  related  only  to  per- 
sons arrested  on  mesns  process^  was  given  in  England  to  the  sts^ 
tute  23  Bern  VI.  c.  9.J  from  which  ours  is  copied. (c)  (O  «  ,^°^ 

But  in  many  cases  where  a  bond  is  not  sufficient,  under  the  edit)  i7d.  i 
act  of  Assembly^  to  authorize  a  motion  in  a  summary  way,  it  has  ^^^  Robert 
been  decided  that  an  action  may  be  maintained  upon  it  at  com*  ^*  ^<^«*»- 
man  law  :(d)  particularly,  where  a  statute  requires  a  bond  to  be  (<0  J»hn»ofu 
taken  payable  to  the  plaintiffs  it  is  valid  as  a  common  law  bond^  tker,  s  CaU, 
though  Uken  to  the  Sheriff^:  the  converse  of  which  rule  ought  If*  clm^t 
equally  to  hold  good.  i^'Zur. 

2.  The  judgment  in  the  suit  on  the  bond,  to  which  the  present  If<nontmm^   i 
appellant  was  nu  pany,  ought  not  to  bind  him  /  especially  as  that       ' 
judgment  was  illcgal.(tf)  M  i  Call,  $i. 

3.  The  verdict  of  the  Jury  in  this  suit  is  imperfect,  in  not  ex-  deisothRutml 
p&KS&LT  finding  that  the  debtor  escaped  with  the  consent  or  ^^f/*^***  ^^* 
through  the  negligence  of  the  Shcriff.(/)  The  Clerk's  entry  that  (/) '  ^^i'- 
tht:  Jury  found  the  defendant  **  guilty  in  manner  and  form  as  %*  3.  \i  ng. 

charged  in  the  declaration^^  is  merely  the  clerical^rm  of  record-  Jw)!^cm,  i' 
ing  the  verdict,  but  does  not  satisfy  the  act  of  Assembly.  At  '^  "*^  *' 
common  law,  it  would  be  otherwise.  On  a  general  verdict  of 
^  guilty s^"*  the  Court  would  adjudge  that  the  Sheriff  hid  been 
guilty  of  voluntarily  permitting  the  escape  of  the  prisoner.  But 
this  act  gees  fanhtrr;  and  lor  wise  reasons.  A  Jury  might 
shrink  from  finding  a  voluntary  escape,  when  through  hurry  or 
inadvertency,  they  might  find  a  general  verdict  for  the  plaintiff. 
But,  however  this  may  be,  the  words  of  the  act  are  plain,  and 
positive,  and  must  be  obeyed. 

WiUiamSy  contra.     The  action  in  this  case  may  be  considered, 
lidier,  as  on  the  case  for  a  voluntary  escape,  or,  (more  properly,) 
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October,    aft  acainst  thc  Sheriff  for  misfeasance  in  ofiice,  in  tating  a  bond^ 

1810  °  .11  -J 

which  was  not  such  as  thc  law  required. 

TWs  being  an  action  on  the  case,  the  verdict  aubstaraiaJIy  com* 
plied  with  the  law:   for  thc  point  put  in  issue  b>  the  plea  of  **  not 
ffuUy*^  was,  whedier  the  defendant  was  guilty  in  manner  and 
form  as  charged  in  the  declaration;  and  the  verdict  of  the  Jury, 
by  finding  ihe  issue   in  favour  of  the  plainti jT,  expressly  found 
that  the  defendant   was  guilty  in   the  same  manner  and  form. 
How  far,  indeed,  the  act  of  Assembly  is  applicable  to  actions  on 
the  case  for  escapes^  might  be  questioned ;   since,  in  such  actions, 
the  Jury  inquire  into  all  the  circumstance^,  and  give  such  dama- 
|b)  ^onafnn,  gcs  as  they  may  deem  proper,  (a)  wherej^s,  in  debt  for  an  escape 
V.  Walker,  2  ^j^      ^^^  g^ye  the  whok  debt.      In  the  last- menu  ned  action  a 
itT"  I  Ve%\  special  finding  by  the  Jury,  that  the  escape  was  voluntary,  may  be 
^**^"^*         requisite  because  the  plea  of  nil  debet  does  not  expressly  put 
that  point  in  issue.      But,  in  the  acti(,n  on  the  case,  it  is  other- 
wise  ;  a    finding  to  the  same  purport  being  sufficient ;    for  the 
Legislature  have  not  pretended  to  prescribe  the/orw,  but  the  «i*- 
stance  of  the  verdict.     The  case  of  Johnson  v.  Macony  1  tVizsh. 
4.  is  not  like  this;  having  been  decided  on  thc  ground  of  there 
being  no  proof  of  an  actual  escape.    In  that  case,  too,  it  is  said 
that  "thc  consent  or  negligence  of  the  Sheriff,  though  made  ne- 
cessary by  the  act  of  Assembly,  ought  to  be  presumed,  unless  on 
the  Sheriff's  part,  a  tortious  escape  be  shewn,  and  that  fresh  pur- 
suit  was  made." 

Bu^  secondly,  this  is  an  action  against  the  Sheriff,  for  misfea- 
sance  in  office,  in  taking  a  bond,  contrary  to  law,  to  thc  injury  of 
the  plaintiffs.  The  fair  inference  from  the  21st  section  of  the 
act  of  1748,  c.  8.  is,  that  the  Legislature  intended  thc  bond 
(which  the  Sheriff  was  to  take)  to  be  payable  to  the  Sheriff;  be- 
cause the  law  did  not  dwect  it  to  be  t^en  to  any  other  person. 
,,,  ,,,.  The  law  concerning  cscapes(6)  puts  this  beyond  a  doubt,  by  direct- 
er  i.  I  Mt.  ing  the  prisonJbounds  bondxoht  assigned  to  the  creditor;  where- 
^  17W,  p.  ^fo^f/^coming  and  replevin  bonds  are  only  to  be  delivered  (not 
assigned)  to  the  creditor,  or  to  be  returned  to  the  Clerk's  office. 
The  bond  being  payable  to  the /^/flinri/;  was  therefore  certainly 
not  good  as  a  statutory  bond;  and,  if  it  were  good  as  a  common 
law  bond,  the  Sheriff*  is  not  thereby  cleared  from  responsibility; 
for  it  was  his  duty  to  take  such  a  bond  as  the  statute  required. 
The  plaintiff  had  his  election  to  sue  cither  thc  obligor,  or  the 
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Sheriff.     But  the  case  of  Si/mc  v.  Grrffin(ci)  is  a  plain  authority    ^*^]'g®,J**' 

to  shew  that  this  bond  was  utteriy  void.  v^^v^>i»/         ^■ 

Huoe  ' 

Botts^  in  reply.     I  admit  that  the  verdict,  finding  the  defendant  ^     Tebba. 
guilty,  did  find  the  declaration  in  substance.  Nevertheless,  the  Le-  J  _ 

gislature,  intending  to  reform  the  common  law  in  this  particular,  yn-  %77, 
demands  an  express  declaration  from  the  mouths  of  the   Jury, ' 
that  it  was  a  voluntary  or  negligent  escape,  or  that  there  was  not  I 
fresh  pursuit.     Where  the  words  of  a  statute  are   plain,   conse* 
quencet  arc  not  to  be  regarded ;    for  this  would  be  to  usurp  le- 
gislative authority  j(i)  and  this  act  is  penned  in  terms  precluding  (&)   6    Bac. 
all  possible  ambiguity*      In  Johnson  v.  Macony  I   Wash.  6.    the  ^2/^  iXVriM 
President  of  this  Court,  in  reference  to  the  same  act,  says,  the  find-  ^A*  »^.^^- 
mg  that  the  escape  was  voluntary,  or  negligent,  must  be  express.    Jhgg* 
.    The  two  arguments  offered  by  Mr.  Wiiiiams  and  myself  shew 
strongly  that  it  makes  no  difference  whether  the  bond  was  given 
to  the  Sheriff  or  pbintiff;  the   law  not  having   directed  which. 
Why  should  the  Sheriff  be  more  naturally  designated  as  the  obli- 
gee than  the  plaintiff?    The  plaintiff  in  this  case  accepted  the 
bond,  and  made  his  ejection  by  suing  the  obligor.      The  bond, 
being  good  at  Qommon  law,  was  as  beneficial  to  the  plaintiff,  as 
if  taken  according  to  the  act  of  Assembly;  the  mode  of  proceed- 
iag  and  recovery  being  the  same. 

Judge  Tucker  stated  the  case,  and  proceeded.    The  motion 
m  arrest  of  judgment  in  this  case  seems  to  have  been  founded 
upon  the  third  section  of  the  act  concerning  the  escape  of  d^bt- 
or8,(rf)  which  declares  that  no  judgment  shall  be  entered  against  (a)  i  nev. 
any  Sheriff,  or  other  officer,  in  any  suit  brought  Upon  the  escape  ^•^^••►^o. 
of  any  debtor  in  his  or  their  custody,  unless  the  Jury,  who  shall 
try   the  issue,  shati  expressly  ^nd  that  such  debtbr  did  escape 
with  the  consent,  or  through  the  negligence  of  such  Sheriff;  or 
that  such  prisoner  might  have  been  retaken,  and  that  the  Sheriff    - 
and  his  officers  neglected  to  make  immediate  pursuit. 

I  conceive  that  there  is  no  principle  of  the  common  law  more 
generally  acknowledged,  or  more  demonstrably  true,  than  that, 
whenever  the  defendant  in  any  action  whatsoever  pleads  the  ge- 
neral issue,  and  relies  on  that  plea  only,  if  the  Jury  find  a  v 
general  ver^ct  for  the  plaintiff,  every  material  fact,  allega- 
tion and  averment,  which  is  suffieiendy  charged  in  the  decla* 
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^Ts^to*^   ratiott  to  support  an  action  thereupon,  is  by  such  vcitftct  «a  suk 
V^^^    stantiaily  and  expressly  found  to  be  true,  as  if  the  Jury  bad  re- 
iiooe        pt-atcd  the  detla^at^on,  clause  by  clause,  verbatim^ in  ihcir  verdict* 
Tebbs.       And  this  is  proved  b>'  the  manner  and  form  of  pleading,  which, 
"""""^""'■^  we  are  told  by  Sir  Edward  Coke^  1  i>w^  115.  b.  affords  one  of 
the  bfst  arguments,  or  proofs  in  law,  when  drawn  from  right  en- 
tries,  or  course  of  pleading;  for  that  the  law  itself  speaketh  bj 
good  pleading.     Now  the  ngbt  entry,  or  course  of  pleading  iQ 
this  cose  18,  hat  tht  defendant,  by  his  attorney,  comes  and  defends 
the  wrong  and  injur\',  and  saith  that  he  is  not  gutlty  in  maimer 
<i/<^y^fm  as  the  plaintiff  hath  compbined  against  him;  and  of 
thfs  he  pUtteth  himself  upon  the  country;  and  the  plaintiff   like- 
wise.    I'hus,  the  issue  lor  the  Jury  to  try,  is  whether  the  de- 
fendant be  guiUy^  in  mamnea  and  fork  as  the  plMntiff  hath 
complained  against  him:  Uiey  have  answered  that  he  h  guHiy^ 
and  assess  the  plaintiff's  damages.    The  Court,  whose  duty  it 
Was^tQ  mould  this  verdict  into  proper  form,  have  done  so,  and  it 
is  accordingly  entered  that  he  is  gniUy  in  manner  and  form  as  tht 
plaintiff  by  replying  hath  alleged.     But  the  replication  is  opt  ape* 
ciaJ^  but  merely  joins  the  issue  tendered  by  the  defendant  in  his 
plea:  it  denies  the  truth  of  the  plea,  as  the  plea  bad  beiore^e* 
nied  the  truth  of  the  charge  in  the  dedaratioo,  in  manner  and 
^  form  as  the  same  was  therein  set  forth.     And  the  verdict,  by  af« 

firming  the  truth  of  the  issue  thus  joined  between  the  parties,  has, 
in  my  opinion,  dot  only  sulMtantially,  but  eMprenaly^  ioxoA  that 
the  debtor  did  escape  with  the  consent  of  the  Deput\  Sheriff ;  il 
being  eoeprrsaiif  chatted  in  the  declaration,  diat  the  Deputy  She- 
riffs, contrary  fo  the  duties  of  his  offcts  freely  and  voiuniarikf  Piui- 
1IITT&0  amd  suYFEMD  the  said  JJaniei  Tebf^s  to  escape  and  60 

(a>iWaih,^  ATLAIUJE,(^) 

Mn9on  ▼.  l*hus  far  i  ha%'e  spoken  upon  the  general  principles  of  (he  eom* 

mon  hiw,  and  the  right  course  of  pfeadiog.  I  will  now  notice 
the  preamble  to  the  clause  of  the  act  before  recited,  and  upo^ 
wUch  the  defendant  has  relied  for  his  indemnification ;  prensistpg 
that  the  County  Court  law  re<|uires  the  Court  of  evexy  Coupty 
(under  a  penalty  on  the  Justices,  if  they  fail  to  do  so)  to  build, 
and  keep  in  repair,  a  common  gaol  and  county  prison,  -well  secured 
with  iron  bars,  bolts  and  locks*  The  frequent  neglea  of  this  in- 
*  junrtion  is  thu«  ootiGed  by^  the  Legtslatiu*e  in  the  act'concerniag 
^acapfS)  lu  «f  ^  Aqd  f^hefeaa  the  aituatiou  oi  aaost  prisfipa.  un 


In  the  S5M  Year  qfthe  Commomveakh.  507 

ihis   Commonwealdi  hath  given  opportunities  to  evil  disposed   Octoi«r, 
persons  to  break  open  the  same^  and  turn  out   debtors  and  v.^-v-s^ 
others  in  custody^  to  the  hindrance  of  justice,  prejudice  of  creditors^'      H«oe 
and  RutN  OF  SHERIFFS,  xvho  iiovc  been  competed  to  pay  the  debts^      Xebiii. 
with  which  such  prisoners  stood  charg^^d;  for  remedy  therfof,  '- 

Be  It  enacted  that  do  judgment,**  &c;     We  are  told  h\  the  same 
eminent  Judge  bt-fore  referrrd  to, (a)  that  the  preamble  of  a  sta-  („x  ^^^  xiir. 
tute  is  the  key   to  the  mind  of  the  Legislature.     What,  then,  ^^-  ■• 
was  it  in   the  mind  of  the   Legislature  to  remedy  in  this  case  ? 
The  iNSUFFiciENCT   of  the  county  gaols  :  for  to  that  object 
alone,  and  the  means  it  afforded  disorderly  persons  to  violate  the 
laws,  was  their  attention  turned,  and  not  to  any  voluntary  act  of 
msfeasance  on  the  part  of  the  Sheriff,  whether  the  snmc  were 
committed  through  wrif  tineas  or  mistake.     Here  the  Sheriff  is 
charged  with  an  unlawful,  and  therefore  unjustiBaUe  act,  pro-  , 
ceeding  from  one  of  the  other  of  those  causes ;  it  is  immaterial 
wlttch;  for,  if  a  SYicriS  mistakes  his  authority ^  he  is  dvilhf  an* 
awen^le,  equally  as  if  he  had  wiHaHy  offended*     I  am  therefbi^ 
of  opbion  that  ihe  judgment  be  affirmed. 

Judge  Roane.  The  judgment  of  the  District  Court  in  the 
action  upon  the  prison4x>ttnds  bond  having  been  in  favour  of  the 
-defendants,  upon  the  ground  that  the  bond  was  illegal  and  void;  ^    . 

and  that  judgment  being  sttU  in  full  force  and  unreversed,  we 
must  now  take  it  to  be  correct,  and  the  bond  sued  upon  to  be 
void,  whatever  opioion  the  Court  may  entertain  upon  the  queft* 
tion,  as  occurring  in  the  present  action.  It  was  not  incumbent 
on  die  appellee  'to  have  appeded  from  that  judgment  to  the     •  ^ 

'  Court  of  die  last  rtaort;  bat  it  was  competent  for  him  to  proceed 
upon  the  judgment  of  the  Distnct  Court,  in  the  present  actioa  ^  ^J- 
.against  the  appellant;  reserving  to  the  appeliuit,  however,  the 
right  to  shew  dat  that  judgment  was  obtained  by  the  eomiivanee 
or  ccdlusioii  of  the  appellee.  These  conclusions  seem  enttrdy 
warranted  by  analogy  to  the  decision  of  this  Court  in  the  ca^e  of 
inr,  Eieecutornf  Drniht^  v.  Ct>0ke,  1  IVmk.  306.  That  was  aa 
action  against  a  warranter  of  a  slave  recovered  from  the  warran- 
tee by  the  jodgmetit  of  the  District  Courts  and  it  was  adjudged 
not  to  be  neonwry -to  afer  ia  the  dedaratiaiH  or  to  prove,  that 
notice  was  given  to  the  wanrantorof  the  iMaukocy  of  theactiMi 
agatnatthewammtee;  fiartfaat  every  jiu%aaeiit  of  a  Court  of 
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^Tsio**'  J^tice  is  presumed  to  be  firir  tilf  the  contrary  appear;  and^  if 
there  was  any  collusion  between  the  parties  in  diat  action,  k 
should  have  been  pleaded  and  proved  on  the  part  of  the  defend* 
ant.  In  that  case,  as  in  this,  a  man  was  affecUd  by  die  judgment 
■"  in  a  suit  to  which  he  was  no  party :  and  in  that  case,  as  in  ttits, 

the  decision  of  a  subordinate  Court  was  held  sufficient  to  support 
the  second  action,  as  being  conclusive  upon  the  point  decided, 
only  reserving  power  to  the  defendant  to  shew  that  the  parties  to 
the  formtrr  action  had  colluded  to  his  injury. 

r  shall  th<frefore  proceed  upon  the  idea  that  the  bond  in  ques- 
tion is  void;  though  ray  opinion  is,  that  it  is  not  so  at  common, 
law  J  however  it  may  be  under  *the  statute^  as  to  which  I  have 
formed  no  conclusive  opinion.     The  case  of  Johmon  and  Mert- 
xvether^  and  the  other  cases  cited  by  Mr.  Botta^  prove  this,  in  my 
judgment,  incootestably:  and,  however  this  bond  may  stand  jus* 
tified  in  oth^r  respects  by  our  statute,  I  am  inclined  to  think  diat 
(a)  t  nev,  the  17th  section  of  the  act  concerning  Sheiifis(a)  does  not  ez- 
*  ^'  ''     tend  to  bonds  given  by  parties  in  execution j  but  to  such  onfy^as 
are  giv^n  by  persons  arrested  on  mesne  process*     This  has  been 
decided  in  relation  to  the  EngUtk  statute,  (to  which  our's  sub- 
stantiaUy  correspondsO  in  the  cf»e  of  Rogers  v.  Reeves^  1  Term 
Re/K42\.    And,  although  a  contrary  opinion  ssrms  to  h*ve  beea 
hinted  at  by  this  Court  in  the  case  of  Syme  v.  Gr^ki,  yet  tUsi 
point  was  not  made  in  that  case ;  and,  besides^  that  declsioo  wtay 
*  stand  justified  by  another  ground  taken  by  the  Judges,  namej^, 
.    that  a  part  of  the  condition  of  the  bond  was  adjudged  to  be  void 
by  the  principles  of  the  common  law. 

Taking  this,  then,  to  be  a  void  bond,  as  by  the  dedston  afore» 
said  it  is  declared  to  be,  the  releasement  of  the  prisoner  froia 
gaol  was  *^  an  escape  with  the  consent^  and  dmMigh  the  negSm 
gence  of  the  SKeriif,"  and  such  escape  is  the  very  giat  of  this 
action.  1  here  xan  be  no  real  difference  between  a  releasement 
of  a  prisoner  Without  taking  any^  or  taking  only  a  void  and  in- 
effectual obligation.  The  Sheriff  is  bound  to  retain  the  prisoner 
in  gaol,  unless  he  gives  a  bond  in  all  respects  such  as  is  requkvd 
by  the  law  allowing  the  liberty  of  the  prison  ndes.  Uidess  that 
bond  be  perfect^  the, party  injured  is  not  bound  to  proceed  upon  it 
against  the  obligors  therein;  i>ut  is  at  liberty  to  pursue  the  Sbortff 
on  the  ground  of  an  illegal  discharge  of  the  prisonen 

Such  being  the  nature  of  this  action;  it  being,  in  eSset,  mt 
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aetion  agmist  the  Sheriff  for  the  escape  of  the  pri^^  Octoba, 

(as  wdl  as  the  case  of  Johnaon  v«  MacoUy  1  Wa$h*  4u)  is  impe- 
rious that  the  Joty  sboulcl  eacpretsly  find  the  escape  to  have  been 
vrith  the  ootosent,  or  through  the  aegUgeoce,  of  the  defendant* 
This  requisite  oannot  be  supplied  by  my  imeodment  or  reference 
whatsoever;  not  even  by  the  very  strong  circumstancei  denoting 
such  consent,  that  a  hood  was  in  fact  taken  by  the  Sheriff  at  the 
time,  which  was  afterwards,  however,  adjudged  to  be  void. 

On  these  grounds,  I  am  of  opinion,  that  the  District  Court 
erred  in  rendering  judgment  on  the  verdict  in  question,  and  that 
its  judgment  ought  to  be  reversed* 

Judge  Fleming,  after  stating  the  case.  With  respect  to  the 
charge,  that  the  bond  for  keeping  the  prison  bounds  was  made 
payable  to  the  plaintiffs  instead  of  the  Sheriff j  I  consider  that 
as  no  good  ground  of  action ;  for,  though  it  was  not  taken  in 
strict  conformity  to  the  act  of  Assembly,  respecting  the  persons 
to  whom  payable,  yet  it  was  a  ^ood  bond  at  common  law,  ac* 
cording  to  the  decisions  of  this  Court  in  the  cases  of  Meriwether 
V*  Johnson^  and  others ;  and,  had  the  appellees  appealed  from  the 
decision  of  the  District  Court,  I  have  no  doubt  that  judgment 
would  have  been  reversed  by  this  Court,  and  the  action  brought 
upon  the  bond  sustained*  In  the  case  of  Syme  v*  Griffin  the 
con£tio7i  of  the  bond  was  illegal  in  itself;  and  therefore  no  ac- 
tion could  have  been  maintained  upon  it. 

With  respect  to  the  escape,  no  judgment,  in  my  conception, 
ought  to  have  been  entered  on  the  verdict;  for,  by  the  act  of 
1792,  c.  79.  sect.  3.  it  is  enacted^  ^^  that  no  judgment  shall  be 
entered  against  any  Sheriff,  or  other  officer,  in  any  suit,  brought 
upon  the  escape  of  any  debtor  in  his  or  their  custody,  unless  the 
Jury  who  shall  try  the  issue  shaUzxi^KESBLY^nd  that  such  debtor 
er  prisoner  dtd  escape^  with  the  consent^  or  thrfiugh  the  negligence^ 
ef  such  Sheriffs  or  Serjeant^  or  his  officer  or  officers/  or  that  such 
prisoner  might  have  been  retaken^  and  that  the  Sheriffs  or  Serjeant^ 
end  his  officers^  neglected  to  make  immediate  pursuit.^*  In  the 
verdict  before  us  there  is  no  such  finding,  nor  any  thing  similar^ 
or  tantamount;  and  it  seems  to  ine  that  the  rule  of  the  common^  / 
law  that  has  been  mentioned  does  not  apply  in  this  case  ;  it  being  ^ 
.taken  away  by  a  special  clause  in  the  act  of  Assembly  above 
mentioned^ 


flO  4kfmm»  C9wrf  tf  Apfmk. 

^mT^       As  loAtrde,  «*  that  the  prantoble  of  attMMr 

^^pv^^^    gutdr  toraconstractinii,''  where  tht:  enacfing  words  are  imiM- 

tt«M       guota^er^kakfitl,  kvanf  be  ir**ll  ^  ft^oort  to  the  preftnahle  at  i 

Tebbt.       key  to  discover  the  wiU  aod  tatenrion  of  die  Legtahmre ;  hot 

'"  where  an  enaomg ctettse  it  ckar  and  eecpKck^  a»  in  the  {M-esent 

case,  it  aeemt  to  m»  impro|Kr  to  reeort  tothe  preambte,  to  da»* 

coi^r  die  meanitig  of  the  statute^  io  order  to  give  it  an  opera- 

tioo,  or  to  deatrojr  its  efeot,  contrary  tothe  will  of  die  I«egsala«^ 

tore* 

lam  of  opinioiK  tipon  the  whole,  diat  the  jodgOMiit  is  erra* 
neoos,  and  ought  to  bf  reversed  ;  and  the  oHiae  remanded  to  the 
Superior  Court  of  Prince  IVilSmn^  for  a  new  trial  to  be  had 
lbereia» 

Ja4gaiettt  reversed,  aod  new  trial  directs^ 


Mondmr,  Hendcrson  agaimt  Hudaoiu 

Ocf^  15.  ^ 


Thetutoteto     THIS  was  a  suitin  the  baa  High  Courtof  Chaftcery^hngiig|M 

tnd^  perjuries  by  ChrifAwpber  Ihukan  against  y^fm  MenJer09Hi  for  the  purpose 

j!p^e^b^°-  of  obtabiaga  ooaveyaoce  of  a  moiety  of  a  tract  of  landpurchai 

Sl^^iH  ^^  b[r  diedefeodaoc  of  a  certain  Tkoma$  Booths  and  ^4  Jt$btH 

and  •  third  AndrcTM,  who,  as  executor  of  Samml  Beall^  deceased,  bad  A 

raohUiirdper.  mortgage  upoa  iu    The  plaintiff  relied  on  a  serial  agrctmerti 

Id^ll^  tt't  between  himself  and  die  dafoodaat,  diat  he  should  he  let  in  as  a 

P^^j^^^**  Ijl^  partner  io  die  purchase*    The  defendant  in  bis  answer  denied 

proof  of  took  the  agreement,  and  claimed  the  benefit  of  she  statute  to  prevent 

m^Q^porU  frauds  and  perjuries.    The  Scstittiooy  related  akogetlMsr  to  parol 

^i^^ntd^  dactaratioos  aod  acknowledgments  by  the  parties  at  sundry  dsMS 

Kk^eV"''  MiMcqueat  to  the  alleged  agreement.    The  lata  Chaneellori  Mr. 

menu  by  the  Wtthb,  was  of  optaion,  ^  that  the  defendant  was  by  the  tesct 

^  mooy  proved  to  have  agreed  to  associate  the  pkiatiff  in  the  pua» 

chase  of  the  land;  that  the  stamte  applied  only  to  contracu  and 

acdons  upon  them,  (fti/r  frefueKtius  aoadunt^)  between  the  Binr<- 

xaa  and  the  SELLEas  of  lands^**  but  not  to  such  a  contract  as  the 

one  now  in  question;  ^^tfaat  the  defendant^  (when  he  trwsacted 

with  the  sellers  the  business  about  which  they  treated^)  aftiirsliy 

g$od/aith^  would  have  joioed  the  pbuntiff 'a  aaoto  in  this  coaMy^ 
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•«  diat,  if  the  itacute' were  c^paUe  ^  9m  expoeiaoD  coinfre^  Orrevt*^ 
heoding  iuch.1111  eiaqp^^e  sie  tbe  preeieoi  Mikgea  of  iUigetioiH  k  -j^-  -^j- 
ou|^t  nther  10 be call^ an  wxu>p€$mi$  frwdunipmr^dy*^  UeMtenov 

He  there fone  deomed  ^^  ^c  ibe  ck^feoUAiit  coavey  with  war*     HodM. 
^M^  agiOOBl  bimeel^  and  chumsota  imder  hiai»  one  .moiety  of  ^ 

Aelwd purchaaed by  hioi of  TM(mm  Ai$Shy aiiddelftver  poMea* 
f^Qo  Uieveof  to  die  plaiotifff  uppo  peymem  by  bin  of  Ae  like 
proportioa  of  the  purchaao-noBey^  with  imetieaip  t»  die  defe«d« 
ant}  which  moiety  the  County  Surveyor  waa  ordered  to  diatiot 
l^uah  and  deacribe  00  a  map,  ia  |»ieseace,  and  by  direeiioa,  of 
ConMniaaioncrs  appointed  to  superiateod  the  partition^  and  to  tAm 
|at  and  aaaign  the  purpaniea.  And  the  .aaid  Comoiiaaionera  were 
Inquired  to  report  the  awl  pkio«  allotment  and  asaignment,  with. 
«n  account  stated  between  the  parties,  debiting  one  with  his  pro- 
yurtioo  of  th^  pnrehase^eaooey  and  iiMtereaty  and  the  other  with 
one  half  of  the  profits  of  the  said  land,  whilst  he  had  withholden 
the  possession  thereof  From  wbkfa  deaee  the  defendant  aj^ 
l^ed.  ft 

Wkkhaoiy  for  the  appellant,  took  a  view  of  the  evidence,  by 
fHiieb  he  coicnded  the  contract  alleged  inihe  bill  waa  nu  pro- 
iMxU  Swie  cotiyeraation  beiareen  dae  plaintiff  and  defendant  on 
l||e  subject  of  a  proposed  partnership  in  the  purchase-  was  admit* 
led  in  the  answer:  bm  the  de&ndant  says  that  the  oontmit  waa 
fot  closed,  because  an  advance  of  money  on  the  part  of  the 
plaintiff  was  necesaar)*.;  and  every  oircumatance  in  the  case  proves 
this.  Especially,  if  Hudtum  waa  a  partner,  is  it  not  unaccoonta* 
hie  that  he  should  never  have  been  called  upon  to  advance  his 
akire  of  the  purchase*money  i 

But  the  statute  of  frauds  puts  an  end  to  all  question*  Tlus 
is  die  very  kind  of  ca^e  mttnded  to  be  preventedv  by  the  statute^ 
from  coming  before  a  Court  of  Justice.  The  contract,  as  aifa» 
gtiJ^  was  not  to  be  performed  withm  one  ytar  s  aad^  even  if  not 
for  kmd^  could  not  be  enforced* 

Pqfim  Mmdglphy  for  the  appeUee.  The  atitfate  of  frauds 
dpea  not  relate  to  .a  contract  between  joint  p/uschmcr^  of  l^nd; 
hut^ia^  to  contaacta  between  vendor  and  vendee*  Hudson  (the 
e^lp$lkt)  origpoaUy  contnicled  for  the  land;  Henderson  (d^e  «)^ 
foUm$^  appitedlft  be  admitted  aa  a  partneiw    At  that  time  thr 
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^mo*^  land  had  not  been  pnrcbated.  Accordiog  to  die  bargain  niade 
l^  HudiOH  oo  his  appticadon^  he  was  a  mei^  agent  and  trustee* 
As  between  Budsdntaad  ffrnder^OHjit  was  only  a  contract  that 
HemhrsoHj  a$  agtmfir  -totk,  ahould  buy  the  land;  not'  a  coa« 
tract  of  Htukon  io  bay  the  land  rf  Henderson.  Why  should  be 
employ  Htndemn  to  purohBae^  if  not  for-  their  tmitud  benefit  f 
The  testimony  proves  his  great  anxiety  to  purchase ;  ^nd  that  he 
understood  the-bargain  was  joitit :  yet^  accorcHng  to  die  answcTf 
you  lose  sight  of  htm  altogether. 


Wirt  J  on  the  same  aide,  quoted  Moseley^sRep.  5^.  Airns  r.  Rmve^ 
as  shewing  that  where  a  man  sends  an  agent  to  buy  land  with  bis 
noney,  and  the  agent  talces  the  deed  in  his  own  namc<»  the  prin- 
cipal, on  proving  this  by  parol  evidence'  might  claim  thfe  land  xk 
equity  \  and  he  was  inclined  to  diink  that,  even  if  the  agent  paid 
Ms  own  money,  the  Court  would  give  the  principal  relief.  Thtf 
case  of  Waller  v.  Hendon^  5  Finer j  424.  proves  that  an  authority 
to  treat,  or  buy,  may  be  good  without  writing,  and  binds  the 
principal  to  pay  the  money,  for  which  his  agent  may  agree.  In 
the  present  case,  what  was  Henderson  but  an  agent  for  Hudson^ 
as  to  one  half  of  this  lattd  ?  Hie  contract  should  bind  htm  t# 
Jfudswiy  as  it  would  bind*  Hudson  to  the  seller.  A  contrary  doc-^ 
^trine  would  destroy  all  agency  by  paroh  aiid,  tht)ugh  declara«' 
dons  cJlf  trusts  are  required  by  the  statute  to'  be"  in  writitig;  ye^ 
such  as  arise  by  operation  or  construction  of  law  are  excepted? 
as,  where  the  conveyance  has  been  made  to  one,  hot  the  pdr- 
chase-money  was  paid  by  another;  this  is  a  tesulring  trust  for 
(o)^Tfli>  ▼.  him  who  paid  the  money  ;(a)  and  the  existence  of  such  trust  may 
71.    '  be  established  by  parol  evidence,  shewing  the  mean  circumstan- 

ce) iSiV/.  CCS  of  the  pretended  purchaser  j(6)  or  by  the  party's  own  con* 
M  fi  Mk  J^^^^^^K^")  ^  other  circumstances, (rf)  The  objection  that  this 
150.  note.  JW-  \rill  open  the  door  to  perjuries  applies  in  all  these  cases ;  but  it 

buuPt  edit.         ...  ^         /        m,  r  ^t 

(d)  5  Finer,  diuts  the  door  to  frauds.  The  cases  of  contracts  partly  per^ 
UckS^a^.  formed  are  of  the  same  sort:  yet  the  law  is  well  settled  diat 
^cltu.^vo'  ^  part-performance  takes  a  parol  agreement  out  of  the  .statute* 
fcrrinir  to  s  Lrmas  V.  Bayfyy «  Fern.  6!fir.  whidi  seems  against  me,  was  not 
s«.  »fui  to  ^2  a  case  of  a.  jo'mt  purchase,  but  of  an  agreement  that,  *^er' die 
^.  As^pi  purchase.  Lamas  should  have  part  as  purchaser  ^^wfffflyfy,  who^ 
if*  th'e'^2^  ^°  ^*^  **^  inetance,  bought  sin^.  But  the  authority  of  ditf 
em.  case,  as  reported  in  Femon^  htm  bten  qaeatk)iicdv(r) 
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Widdiamy  i^  reply*    Th«  case  of  Lamas  v.  Bayly  is  conclusive   October, 
QpoQ    the   present  question;  appljrtng  directly  in  my  favour* 
VemoTiy  by  whom  it  is  reported,  was  an  able  lawyer  i  and  his 
authority  is  better  than  that  of  Vinery  who  was  a  mere  compiler* 
But  even  as  reported  in  Vinery  and  ft  £y.  Cob*  Abr.  it  is  not  * 

against  me ;  for  it  is  there  said  that  the  very  agreement  charged 
in  the  bill  was  admitted  in  the  answer,  and  yet,  on  the  ground  of 
its  being  atnbiguous  and  uncertainj  the  contract  was  not  enforced ; 
*^  the  statute  being  intended  to  oust  as  well  all  such  ambiguous 
agreements,  as  to  prevent  perjuries,*'  &c.  The  case  therefore  was 
stronger  than^ours,  in  which  the  pretended  contract  is  denied  in 
the  answer*  Atkins  v.  Jtoivc^(a)  quoted  by  Mr.  iFirt.,  contains  (a)  3l0ae%, 
nothing  decisive*  The  Chancellor  there  ^'  let  the  plea  stand  for 
an  answer,^  with  liberty  to  except;  but  did  not  overrule  the  plea,  * 

or  give  any  positive  opinion;  and  the  reporter  concludes  with  a 
fuwre.  Waller  v.  Hendon^  5  Kinrr,  424.  is  not  law;  for  a  power 
of  attorney  to  buy  or  sell  land  must  be  in  writings  xa  be  binding 
on  the  principal. 

I  admit  that,  where  hy  fraud  a  contract  is  prevented  from  being 
in  writing,  the  statute  does  not  apply*  Sellack  v*  Harris^  5  Finery 
491.  is  not  like  this  case.  In  2  AtA.  150.  Lane  v.  DightoUy  Amb. 
409.  is  referred  to ;  and  that  was  not  a  case  viYktrc  parol  evidence 
of  the  party's  corfession  was  admitted ;  the  rule  is,  that  such  con^ 
fession  must  either  be  in  writings  or  appear  judicially^  by  the 
an8wer.(6)  m  ByaU  v. 

Ryall,  I  Atk. 
59-    Ambroat 

Wednesday^  October  31.    The  Judges  pronounced  their  opi-  J-  ^^^^* 
aions.  *  ate. 

Judge  Tucker.  The  bill  charges  that  the  complainant  having 
begun  a  treaty  with  Mr*  Andrews^  and  one  Bootk^  for  the  pur^ 
chase  of  a  tract  of  land  mortgaged  by  the  latter  to  Samuel  Beall^ 
deceased,  whose  executor  Mr.  Andrews  was,  a  conversation  took 
place  between  the  complainant  and  the  defendant,  from  which 
the  former  discovered  that  the  latter  was  desirous  of  purchasing 
the  same  land,  and  consulted  the  complainant  on  the  means 
of  effecting  the  purchase ;  that  the  defendant  proposed  to  the 
Complainant  during  that  conversation  to  admit  htm  as  a  partner  in 
the  purchase,  which  he  refused ;  that,  shordy  after,  meeting  with 
the  defendant  again,  the  latter  repeated  bis  former  proposidon  of 
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OcfoBmw»  «  partnerBhip,  wbich  he  agaia  t^fused  i  that  the  defendani  ^  Aea 
promised  tbat^  if  the  complaixiaiit  would  give  him  an  iotereat  in 
the  purchase,  he  would  be  at  all  the  trouble  and  expense  of 
waitttig  on  Messrs  Andrtwn  and  Booths  and^  at  the  expiration  o£ 
fi^r  or  five  years,  wouid  let  the  complainant  have  kU  pait 
tB^^n ;  tbut,  upon  the  oomplainaiit^s  otjecting  to  diat  condition 
that  the  deiendant  would,  then^  probably  demand  too  high  a  prioe 
for  his  part,  he  said,  he  wouM  agree  to  leave  the  price  to  be 
settled  by  referees;  as  he  only  wished  to  be  paud  for  his  inn 
provements,  and  whatever  rise  might  take  place  in  the  price 
of  lands  after  the  purchase  :  that  the  complainant  then  acceded 
So  the  defencfayat's  proposition,  aoMy  %^fon  the  conditions  bat 
flicntionfd ;  and  it  was  agreed  between  them  that  the  defendant 
■light  offer  as  far  as  400/.  or  SOOL^  with  as  long  a  credit  as  possi* 
ble ;  the  compkiinant  assigning  as  a  reason  that  he  did  not  know 
•at  that  time  what  price  he  might  get  for  his  wheat  and  to* 
baoco:^  that  the  defendant  accordingly  went  down,  and  made 
the  purchase,  ahd,  on  his  return,  informed  the  complainant  thereof^ 
and  of  the  terms,  via.  100/.  cash  to  BoQthy  and  SOOL  to  Mr. 
Jbndrcimy  in  two  annual  pa)  ments;  that  the  defendant  has  since  re». 
iused  to  let  him  have  his  stipulated  proportion,  aUhough  be  haie 
always  been  ready  to  pay  his  proportion  of  the  price,  and  hub 
actually  tendered  to  the  defendant  60/.  as  a  compensation  for  the 
50/.,  which  he  had  advanced  on  the  first  purchase* 

1  he  defendant  answered,  setting  forth  several  convcisationB| 
between  the  complain;»nt  and  himself,  on  the  subject,  ^  and  de- 
nying that  those  .conversations  ever  ^rrmi/?ate«^ /n  actmtrMt^  or 
ever  approached  nearer  to  one  than  he  had  before  stated.''  Ift 
an  amended  answer  which  he  was  permitted  to  file,  he  insist* 
upon  the  benefit  of  the  statute  oi  frauds  slh6  pefjuries. 

I  shall  briefly  observe  upon  this  answer,  that  the  convenationa 
which  it  states  differ  very  materially  irom  those  set  forth  in  the 
bill;  that  no  witnesses  (of  whom  a  great  number  were  exan»ned) 
were  present  at  the  time  of  making  the  contract ;  their  tesdmoaf 
going  only  to  conversations  between  the  panics  in  their  preaenoe 
subsequent  to  the  purchase ;  or  to  communications  made  to  them 
«t  difierent  times  by  the  plaintiff,  or  defendant.  And,  aithoi^ 
ene  witness,  Mr.  Carter^  swears  positively,  *^  that  the  defeHdast 
hiformrd  him  that  he  and  the  complainant  were  in  partnerwfap  m, 
thai  purchase^  and  that  be  had  made  a  very  advamageona  batr* 
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^In,**  yet  even  he  does  not  mention  the  terms  of  die  partner-  ^'^■■■» 
ship,  nor  any  particulars  whatsoever  relating  thereto.     Another    \^'sn^ 
witness,  James  Lucasy  says  the  defendant  tokl.him  that  the  com-    Uendcnon 
plainant  was  to  join  him  in  the  purchase  of  the  land,  OR  wisHRD      HiuUtm. 
^o  DO  SO ;   but  he  cannot  recollect  wfnch  of  those  expressions  he  ^ 

used.  Two  other  witnesses,  WiKam  Clarkson  and  Da»id  Ander» 
soriy  whose  depositions  were  much  relied  on'  by  the  compbdnant^a 
counsel,  and  are,  in  fact,  in  great  measure  kterai  transcripts  oi 
each  other,  (a  circumstance  which  in  my  mind  does  not 
strengthen  their  testimony,)  state  a  conversation  between  the  pav* 
ties  in  their  presence  respectively,  in  which  they  both  say,  in  the 
same  wordsy  that  each  of  them  ^^  heard  the  complainant  demand 
of  the  defendant  a  compliance  with  a  contract  which  the  com* 
jplainant  stated  to  have  existed  between  the  defendant  and  him* 
self  respecting  a  p'rirtnership  in  the  purchase  of  the  aforesaid  tract 
of  land,  the  particulars  of  which  contract  the  deponent  does  not 
recollect  to  have  heard^  except  so  far  as  relates  to  a  conversatioa 
which  the  complainant  stated  to  have  taken  place  between  them  to 
die  following  effect ;"  which  they  set  forth,  oeaHyt  or  entirely,  in 
the  same  words ;  and  in  which  the  complainant  and  defendant 
cx>ntradicted  each  other  in  several  particulars.  Neither  does  any 
thing  stated  by  them  in  their  depositions  shew  the  terms  of  the 
agreement  (if  any  can  be  collected,  or  presumed,  from  what 
they  say)  to  be  such  as  the  complainant  has  set  forth  in  his  bill* 

I  deem  it  unnecessary  to  enter  into  a  more  minute  examina« 
tion  of  the  evidence,  the  statute  of  frauds  and  perjuries  being  re- 
tied  on  by  the  defendant  in  his  amended  answer. 

In  giving  my  opinion  in  the  case  <A  Argenbright  v.  Campbelljia)  (a)  ztLyJti 
I  said,  that  the  true  intent  and  meaning  of  our  statute  of  frauds  ^^ 
and  perjuries  was,  according  to  my  apprehension,  to  reduce  all 
such  parol  agreements  as  are  mentioned  in  the  purview  of  the  act 
to  the  level  of  a  mere  nudum  pactum^  or  of  a  mere  colloquium^  or 
the  inception  of  a  contract,  instead  of  the  completion  of  it ;  that  al- 
though it  was  very  clear  that  the  statute  intended  to  prevent  fraud 
as  well  as  pcrjur}',  yet,  from  the  purview  of  it,  declaring  that  no 
ACTION  shall  be  brought  in  the  cases  therein  enumerated,  the  true 
intent  of  the  statute  was  to  prevent  ^t  fraudulent  imputation  of  a 
-  contract,  rather  than  the  fraudulent  denial  of  one ;  and,  there- 
fore, that  all  promises,  agreements,  and  contracts  within  ths 
purview  of  the  statute,  ^nat  reduced  ta  writing  mi  signed ^Mf- 


1 


SIS  A^MFeme  Court  of  Appeah. 

^Tsia**'  want  to  the  ttatvte^  aad  if  eoihuig  were  doae^  in  perfbroMace 
thereof,  whereby  the  actual  state  of  the  parties,  or  one  of  them, 
te  materially  a&ct|d,  ought  to  be  considered  as  tmperfict  and 
mcowtfileUf  so  as  to  be  iDcapaUe  of  suppoiting  a  suit  either  at 
hw,  or  in  eipiity*  For  the  reasons  and  authoriues  in  support  of 
this  opinion,  I  beg  leave  to  refer  to  that  case,  p.  160— 169i» 
An  opinion  not  very  dissiiailar  to  some  parts  of  the  preceding 
(a)  I  R  UM.  may  be  found  in  the  case  of  RowUm  v.  Rvwtaiuji^  delivered  by 
another  member  of  the  Court.  And,  though,  in  that  case,  I  was 
of  opinion  that  the  ccmtract  was  iio\  only  fiiUy  proved,  hoxfidbf 
executed  on  the  part  of  the  son,  and  his  situation  thereby  nuOerkUfy 
altered^  the  difference  of  opinion  between  myself  and  a  majority 
of  the  Coyirt  did  not  arise  from  a  different  constnicdon  of  the 
true  policy  of  that  statute,  but  from  the  difference  o£  opinioa 
which  was  entertained  respecting  its  application  to  the  peculiar 
(6)  •  Fo.jan.  circumstances  of  ths|t  case.  In  the  case  of  (koth  v.  Jeu^keonJ^fS^ 
^'  Lord  Chancellor  EUhn  dechred  that,  if  a  defendant  denies  that 

any  parol  agreement  ever  took  place,  a  Court  of  Equity  wiU  not 
inquire  into  the  truth  of  that  denial.  The  same  Judge  says,aa 
tfie  same  page,  that  all  the  doctrine  of  a  Court  of  £quity  attri^ 
butes  great  weight  to  the  oath  k&  the  defendant;  and  that  the 
moment  the  defendant,  in  the  form  in  whidi  isMie  is  jomed  in 
that  Court,  in  his  answer  says  that  there  was  no  agreement^  the 
Witness  cannot  be  heard;  ch*,  if  he  was  heard,  unless  .^supported 
by  special  circumstances,  giving  his  testimony  greater  weight 
than  the  denial  by  the  answer,  the  Court  could  not  make  a  de*^ 
cree.  In  the  case  now  before  us,  the  agreement  chained  in  the 
bill  is  denied  by  the  answer,  and  the  whole  mass  of  evidence  ta» 
ken  together  does  not  prove  it  as  alleged  in  the  bill.  The  ststtute 
appears  to  me  emphatically  to  apply  to  such  a  case.  • 

But  it  is  objected,  this  is  not  a  contraa  for  the  ^dir  of  lands,  but 
for  a  purchase  thereof  in  partnership.  Whoever  looks  at  it,  as 
charged  in  the  bill,  must,  I  think,  be  sensible  it  was  for  both  .*  the 
terms  on  which  the  complainant  alleged  he  was  to  have  the  de* 
fendant^s  part  back  again,  appear  to  me  incapable  of  being  under* 
stood  in  any  other  sense.  The  contract  also  must,  I  conceive,  be 
taken  as  one  entire  contract^  and  not  as  different  bargains.  The 
latter  part  being,  for  the  reasons  just  mentioned,  within  die  sta* 
i^.*  '^*^'  ^*^»  *^  ^^^*  ^^  ^^^^^  ^*  T'ombs^ic)  and  Lea  v.  Barber ^{d)  are, 
{d  i^Miiafi.  in  niy  apprehension,  condunve  against  the  ChanceDor's  decree* 
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principle*   So  was  that  of  Lard  Lexington  v*  Clarke^{b)  if  the  note   v^^*Nr>^ 
itf  it  in  the  report  of  Chater  v.  Beckett  be  comet.     I  have   not    HendersoA 
the  book  to  refer  to. .  I  will  here  say,  with  Lord  Kenyon^  in  the     HqcIsoa. 
last-mentioned  case,  "  that  I  lament  extremely  that  exceptions         \^ 
were  ever  introduced  in  construing  the  statute  of  frauds :  it  n  a  Rip,  901. 
rery  beneficial  s^tute;  and  if  the  Courts  had,  at  first,  abided  by  ^^  ^^' 
the  strict  letter  of  the  act,  it  would  have  prevented  a  multitude 
of  suits  that  have  since  been  brought." 

I  am  of  opinion  that  the  decree  be  reversed,  and  the  bill  dis* 
missed. 

Judge  Fleming.*  It  is  agreed  by  the  counsel  on  bodi  sides 
that  the  only  two  points  in  the  cause  are,  Isit.  Whether  the  case 
be  within  the  statute  of  frauds  and  perjuries;  and,  2dly.  Whether 
die  contract,  as  stated  in  the  bill,  has  been  proved;  both  of  which 
appear  to  me  in  favour  of  the  appelbnt :  but  I  shall  reverse  the 
order,  and  first  consider  whether  the  contract,  as  stated  in  the 
bill,  be  proved  \  And  I  have  no  hesitation  in  saying  that  it  is  not 
proved  to  my  satisfiaction.-  It  is,  in  the  first  place,  expressly, 
denied  by  the  answer,  which  is  corroborated  in  some  of  its  ma- 
terial parts  by  oral  testimony :  and,  in  the  whole  cloud  of  wit- 
siesses  examined  on  the  part  of  the  appellee,  not  one  was  present 
at  the  time  of  the  pretended  contract  or  agreement  between  the  . 
parties ;  but  the  whole  of  their  testimony  relates  to  loose  confes* 
aions  of  the  appellant,  and  assertions  of  the  appellee  when  the 
natter  in  comroversy  happened  to  be  the  subject  of  conversation: 
and  not  a  single  witness  pretends  to  have  heard  the  appellant 
state  or.  confess  the  substance  or  conditions  of  any  agreement 
whatever  between  the  parties,  relative  to  the  subject  in  dispute. 
Such  evidence  as  this  (were  the  statute  of  frauds  and  perjuries 
•ut  of  the  way)  is,  in  my  mind,  too  slight  and  feeble  to  deprive 
any  one  of  h'ts  freehold  and  inheritance,  or  any  part  thereof. 

2dly.  But,  were  the  oral  testimony  of  the  appellee  more  parti- 
•ular  and  pointed  in  support  of  the  contract,  it  appears  to  me, 
(notwithstanding  the  opinion  of  the  Chancellor  to  the  contrary,) 
diatthe  case  is  within  the  statute  of  frauds  and  perjuries,  which  I 
eoDsider  as  a  very  beneficial  and  salutary  law,  that  has  been  too 

*  ^sdge  RoAKS  did  not  tit  in  thii  eme. 
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October,  much  disregarded  in  some  of  our  Superior  Courts  of  Chanceiy 
^^^^sr>^  Andf  although,  in  the  case  before  us,  it  is  not  immediately  be* 
Hcncieraon  tween  a  buyer  and  seller  of  land^  ^et  it  is  within  the  mischief 
intended  to  be  guarded  against  by  the  statute,  which  being  a 
remedial  one,  and  intended  to  prevent  a  growing  evil,  oug^t  to 
be  liberally  construed :  and  the  admission  of  oral  testimony  to 
prove  the  agreement,  denied  by  the  appellant,  tended  by  imputa- 
tion to  deprive  him  of  a  considerable  part  of  his  freehold  and 
inheriunce.  But  the  first  point  being,  in  my  apprehension, 
clearly  against  the  appellee,  I  have  considered  the  latter  with  less 
attention  than  I  otherwise  should  have  done*  And,  upon  th6 
wholr,  I  concur  in  the  opinion  that  the  decree  be  reversed,  and 
the  bill  dismissed  with  costs* 


Decree  reversed,  and  bill  dismissed* 


Mondojf, 
JVhfvember  II. 


1.  A  deed 
from  •  hus- 
band and  wife 
withoQt  her 
privy  examin- 
ation and  relin- 
quitliment,  it 
utterly  void 
at  to  her,  and 
furniihet  no 
eonsideration 
to  support  a 
subsequent 
conveyance. 

S.  What   are 
badges  of 
fraud  in    ob- 
Vuningadeed. 


Harvey  and  Wife  agaimt  Pecksu 

BENJAMIN  BORDEN,  the  elder,  by  Ws  last  will^  dated 
the  3d  of  Aprily  1742,  and  admitted  to  record  the  9th  of  December^ 
1743,  gave  to  five  of  his  daughters  (of  whom  Lydia^  who  after- 
wards married  yacob  Pecky  was  one)  five  thousand  acres  of  land, 
**  all  of  good  quality  i*^  (being  part  of  his  lands  on  James  River^ 
without  specifying  the  situation  or  boundaries ;)  ^  that  is,  one 
thousand  acres  of  good  land,  a  piece,  to  every  one  of  the  said  five 
daughters,  to  them  and  their  heirs  and  assigns  for  ever^"  and  all 
the  rest  of  his  said  lands  to  be  sold,  &c* 

By  a  deed  of  bargain  and  sale,  dated  the  17th  of  September^ 
1745,  Jacob  Peck,  and  Lydia  his  wife,  for  and  in  consideration  of 
the  sum  of  30/.  current  money,  conveyed  to  Benjamin  Borden^ 
the  younger,  who  was  the  testator's  ekecutor,  ^  all  the  aaid  J^a- 
eoVs  part  of  the  land  which  he  had  by  virtue  of  his  intermarriage 
with  the  said  Lydia^  containing  one  thousand  acres,  situate,  lyin^ 
and  being  on  one  of  the  branches  of  James  River,  and  in  that  part 
of  Orange  called  Augusta;^  without  any  farther  description; 
the  land,  as  it  seems,  having  never  been  allotted  according  to  the 

will.    This  deed  had  the  name  of  Lydia  Peck  as  well  as  that  of 
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yacob  subscribed,  without  a  mark;  and  her  privy  exsimiiiation  wcA   Ootobbk, 
relinquishment  were  Dot  uken.  s^'^r^w 

On  the  19th  of  May^  1747^  a  bond  in  the  penalty  of  70/.  was      Uarvej 
executed  by  Jacob  Peck  to  Benjamin  BordeUy  conditioDed,  that  if      Pecks. 
the  said  deed  was  not  good,  having  been  executed  before   the   -^— — *— 
sai'i  Jacob  P*^   who  was  a  nadve  of  Germany")  had  been  natu^ 
ralizedj  he  was  to  make  a  good  and  lawful  deed  when  demanded ; 
and,  on  the  19th  of  January^  1748,  a   receipt  ^  in  fuU  satisfa^ 
tion  for  one  thousand  acres  of  land,  upon  the  waters  of  Jamen 
Rtver^  which  was  left  to  Ly(Ua  Borden^  by  her  deceased  father,^ 
(wichottt  wiemioning  any  sum  of  money  as paid^  was  also  given. 

Benjamin  Borden^  the  younger,  having  departed  this  life ;  and 
Martha  Borden^  his  only  daughter  and  heiress,  having  married 
Robert  Harvey  ;  a  deed  was  obtained  by  the  said  Harvey^  on  the 
£5th  of  May^  1797,  from  Jacob  Peck  and  Lydia  his  wite,  (who 
then  were  very  dd,)  conveying  to  hinufeJf^xkd  his  heirs  the  saint 
one  thousand  acres  of  land,  described  as  aforesaid;  tor  and  in 
consideration  of  the  sum  of  4O0/.  of  which  be  paid  \BL 'm  cash; 
giving  his  bonds  for  the  balance,  payable  in  iour  equal  instalments* 
On  the  same  day,  by  virtue  of  a  dethmus  previousiy  issued  from 
the  Clerk^s  office  of  Botetourt  County,  and  brought  wtth  him  by 
SarDey  to  the  place  where  the  deed  was  executed,  Henry  IVaikor 
and  William  Anderson^  two  Justices  of  that  Coun:^  cercrfird  ^'  that 
they  had  examined  Lydia  Feck^  privily  and  apart  from  her  htis* 
land,  touching  the  said  conveyance  ;  and  that  she  acknowledged 
the  same  to  Robert  Haroey^  and  was  willing  such  her  acknow- 
ledgment might  be  recorded  in  the  Count>  Court  aforesaid*'* 
By  a  subsequent  certificate,  dated  the  10th  of  Aprils  1796^  the 
same  magistrates  stated,  that  abe  the  said  Lydia  Peck^  at  the  time 
^f  such  examination,  did  dedare  ^*  that  she  wiilingH'  signed  and 
sealed  the  ssud  indenture,  which  was  then  sliewn  and  expl|dned 
to  hen''  This  deed,  widi  the  two  certificates  annexed,  was  duly 
jrecorded.  By  a  writing  under  seal,  bearing  date  the  27th  of  Miy^ 
%79T^  but  appearing  in  fact  to  have  been  executed  on  the  same 
tSth  of  May^  the  terms  of  the  comraa  with  Harvey  were  men*- 
tioned,  and  it  was  agreed  that,  ^^  if  a  certain  instrumeMt  of  wridng, 
executed  by  the  said  Lydia  to  her  son  Jacobs  be  of  sufficient  wh 
diority  to  vest  the  said  one  thousand  acres  of  land  in  the  said 
Jacobs  then  the  above  contract  was  to  be  void,  ihc  said  deed  to 
ie  cancelled,  Harvey's  bonda  gives  up,  and  the  ^ifl^Meen  pomMis 
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OoTOBBR,   ia  cash  repaid  him.**    This  writing  was  attested  by  the  said  WiU 
Ham  Anderson  and  Henry  Walker.      The  written  instrument  re- 
ferred to,  as  having  been  executed  by   Lydia   Peck^  to  her  soa 
^  Jacob  Peck^  was  dated  May  11th,  1796,  and  signed 

her 
Elizabeth  x  Peck,        {Seal.) 
mark, 
eonveying  *^  all  and  singular  her  hereditary  interest  and  ^  lawful 
partition  part  of  and  in  the  personal  and  real  estate  of  her  fadier 
Benjamin  Borden^  to  her  sons  Jac^yjohn^  and  Joseph  Peckj  and 
their  heirs  and  assigns  for  ever;"  the  name  (Elizabeth)  ap« 
pearing  to  have  been  inserted  in  the  body  of  the  instrument,  and 
also  in  the  signature,  by  a  mistake  of  die  person  who  drew  it. 

In  Se^cmbery  1799,  Jacob  Peck^  sen.  and  Lydia  his  wife,  filed 
their  bill  in  the  late  High  Court  of  Chancery,  against  £o&^rt  Har* 
vey  and  Martha  his  wife,  suggesting  that  both  the  deeds  (to  Ben^ 
jamin  Borden^  the  younger,  in  t74>5,  and  to  Robert  Harvey  ia 
1797)  wereobuined  by  fraud  and  imposition ;  setting  forth  a  va- 
riety of  circumstances  in  support  of  this  allegation,  against  each 
deed,  particularly,  that  Harvey  contrived  to  make  the  plaintiffs 
drunk,  and  obtained  the  last  deeds  from  tiiem  when  in  a  state  of 
intoipcation  ;  praymg  the  Court  to  decree  the  said  deeds  to  be 
void  and  of  no  efiect ;  that  the  said  Robert  and  Martha  reconvey 
die  said  lands  to  the  plaintiffs ;  that  Commissioners  be  appointed 
to  allot  to  them  one  thousand  acres  of4and  lying  on  the  waters  of 
Jr^nes  Rhtr^  according  to  the  will  of  the  said  Benjamin  Borden^ 
die  elder,  and  to  put  them  in  possession  thereof;  that  the  said 
Commissioners  liquidate  and  setde  the  annual  profits  or  issues, 
and  that  the  siud  Robert  Harvey  and  Martha  pay  the  same  to  the 
plaintifis,  after  deducting  the  sum  of  18iL  paid  as  aforesaid  by 
Harvey  ^^  concluding  with  a  prayer  fiw  general  relief. 

The  defendants  by  their  answer  denied  the  fraudulent  prac- 
tices charged  in  the  bill,  and  insisted  that  the  first  deed,  in  1745, 
bad  been  fairly  obtained  for  a  price  equal  to  the  value  of  the  land 
continually  exposed  to  Indian  depredations.  ITiey  fiardier  set 
forth,  (among  other  allegations,)  **  that  the  defendant  Robert^  liv- 
ing at  a  considerable  disunce  from  the  complainants,  and  bebg 
desirous  of  avoiding  more  applications  than  should  be  necessary, 
and,  especially  after  frequent  conversations  with  the  coniplain- 
ants  on  the  subject,  did,  by  the  advice  of  his  attorney,  cany  % 
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4ccd  drawo,  and  requested  two  Justices  to^atteDd,  because  he  had  October, 
•very  reason  to  expect  that  the  bargain  would  be  concluded,  from 
what  had  already  passed ;  that  he  oifered^  at  first,  200^  which  he 
conceived  was  a  liberal  offer,  considering  that  the  land  had  beea 
fairly  purchased  of  the  complainants  in  the  year  1745;  that  he 
believes  that  Jacob  and  Lydia  Peck  were  both  sober  at  the  time 
of  executing  U^e  last  deed,  and  thinks  be  may  well  make  thiscon^ 
elusion  from  the  caution  used  in  obtaining  the  writing,  which  he 
the  said  defendant  signed,  containing  the  reservation  aforesaid: 
that  another  fact  would  shew  a  perfect  knowledge  in  the  com- 
plainants of  what  they  were  doing,  and  had  done;  viz.  that  after 
the  last  deed  was  executed,  they  came  to  the  town  of  Fincastle^  and 
in  the  presence  of  their  son  John  FecAy  gave  up  to  the  defendant 
Robert  the  bonds  uken  at  die  time  (^  the  purchase,  and  took 
fresh  bonds  with  other  security;  and  that  neither  they  nor  their 
ton  then  uttered  any  complaint  about  the  said  purchase;  nor  did 
the  latter  pretend  any  claim  to  the  land*  The  answer  concluded 
with  an  averment  that,  if^the  decree  of  the  Court  should  be  md«, 
verse  to  the  defendants,  they  had  not  land  enough,  belonging  to 
the  reservation  made  by  Benjamm  Borden^  the  elder,  out  of 
which  to  make  the  allotment  required  by  the  complainants* 

The  testimony  taken  in  the  cause  was  very,  voluminous.  The 
depositions  of  Peter  Holm^  and  Hannah^  his  wife,  (who  was  a 
daughter  of  the  plaintiffs,)  were  positive  in  proving  the  fraud 
charged  in  the  biU  to  have  been  committed  by  Harvey^  and  the 
intoxication  of'  the  plaintiffs  by  his  procurement*  The  magis- 
trates. Walker  and  Anderson^  did  not  think  the  plaintiffs  were  in* 
to»cated  at  the  time  of  the  contract,  but  mentioned  that  liquor 
had  been  procured*  Walker  swore  that,  before  the  business  was 
closed,  Mrs*  Holm  was  told  to  make  some  toddy  ;  and  the  cup 
was  passed  twice^  as  well  as  he  remembered*  Anderson  recoU 
lected  seeing  Peck  and  his  wife  drink  some  liquor  at  the  time 
the  deed  was  executed ;  but  did  not  remember  whether  it  was  or 
was  not,  mixed  with  water;  (though  he  thought  it  wasi)  nor  whe- 
ther Mrs*  Peck  drank  or  not  before  the  bargain  was  concluded ; 
during  his  suy  there,  he  thought  she  drank  lightly*  They  both 
conceived  her  to  have  been  in  her  senses  when  they  took 
her  relinquishment*  The  characters  of  these  two  gentlemen 
were  proved  to  be  highly  respectable*  Sundry  depositions  were 
also  taken  with  the  view  of  discrediting  Peter  Holm  and  wife; 
ToL.  t  3  W  ' 


522 


Supreme  Ceurt  of  ^peals* 


y. 
Pecks. 


^^]S\o^^*  from  which  (as  well  ^  from  her  own  deposition)  it  appeared  that 
\^^.  '^^  she  was  induced  by  a  promise  of  reward  from  Harvey  to  assiat 
Harrey  j^jj^  j^^  making  thc  old  people  drunk^  and  persuadbg  them  to 
make  the  bargain;  but  nothing  was  proved  against  Peter  HolnCt 
"Z  credibility,  except  that  he  was  occasionally  subject  to  habits  of 
intoxication.  The  value  of  the  land  was  proved  to  be  2,500/1  or 
3,CXX)A  in  the  year  1797  j  the  age  of  jfacob  Peck  was  about  one 
hundred  years,  and  that  of  Lydia  upwards  of  eighty ;  and  both 
were  very  illiterate  as  well  as  poor.  The  witnesses  differed,  in 
opinion  concerning  their  capacity  to  make  contracts;  but  the 
evidence  was  strong  as  to  the  mental  imbecility  and  dotage  of 
jfacob  Peck. 

No  evidence  appeared  to  impugn  the  deed,  dated  in  1745,  cx« 
cept  the  circumstances  herein  before  expressed.  The  alle^ataoR 
in  the  answer,  relative  to  the  subsequent  exchange  of  other 
bonds  for  those  at  first  given  by  Harvey ^  was  in  substance  pro- 
ved. 

The  suit,  having  abated  by  the  deaths  of  the  plaintiffs,  was 
revived  on  behalf  of  their  children;  and, on  the  26th  of  Novem^ 
ierj  1804,  came  on  to  be  heard  by  the  Judge  of  the  Superior 
Court  of  Chancery  for  the  Staunton  District,  who  decreed  '*  that 
the  plaintiffs  repay  to  the  defendant,  Robert  Harvey,^  the  sum  of 
18/.  with  legal  interest  thereon  from  the  27th  of  May^  1797,  and 
restore  to  him  the  bonds  given  for  the  balance  of  the  purchase- 
money;  that  the  said  defendant  deliver  up  both  the  deeds  in 
question  to  be  cancelled,  and  moreover  reconvey  to  thc  plaintifis 
any  title  which  he  and  the  other  defendant  had  acquired,  by 
either  of  the  said  deeds,  to  the  lands  in  the  bill  mendoned,  and 
pay  the  plaintiffs  the  costs  of  this  suit;  that  certain  Commission- 
ers, appointed  for  that  purpose,  do  ascertain  and  report  to  the 
Court  the  situation  of  such  lands  of  Benjamin  Borden^  the  elder, 
as  will  best  answer  the  description  of  those  devised  by  him  to 
bis  five  daughters,  and  whetlier  sufficient  of  such  remain  undis- 
posed of  to  satisfy  the  claim  of  the  plaintiffs,  as  representatives 
of  Lydia  Peck ;  if  not,  who  are  in  possession  of  said  lands,  and 
by  what  tide  they  hold  them. 

From  this  decree  the  defendants  appealed. 


Peyton  Randolph  add  Call^  fi^r  Che  appellants. 
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Wickham  and  Wirty  for  the  appellees.  '  October, 


1810- 


So  much  of  the  argument  in  this  cause  as  related  to  the  evi^ 
dence  need  not  be  inserted.  The  points  in  law  made  on  either 
ttde  were  the  following: 

1.  With  respect  to  the  deed  in  1745,  it  was  contended  on  the 
part  of  the  appellants,  that  no  objection  on  the  ground  of  fraud 
being  established;  and  the  price  given  by  Benjamin  Borden^  the 
younger,  not  being  inadequate,  if  estimated  at  that  time  when  the 
land  was  in  possession  of  the  Indians;  the  attempt  of  the  appeU 
tees  to  set  aside  the  last  deed  was  not  founded  in  morality  and 
justice.  The  Court  of  Equity^  therefore,  having  a  discretionary- 
power  to  give  or  withhold  its  aid  in  such  cases,  ought  not  to  in- 
terfere in  their  favour;  especially  considering  the  acquiescence 
of  die  plaintiffs  during  the  great  length  of  time  which  had  elap- 
sed since  the  date  of  the  first  deed. 

In  answer  to  thtSy  the  circumstances,  under  wKich  that  deed 
was  given,  the  authority  and  command'  which  Benjamin  Borden 
derived  from  his  seniority,  executorial  office  and  resources,  over 
the  ignorance,  confidence,  poverty,  and  dependence  of  the  original 
platntifTs,  the  great  advantage  which  his  superior  knowledge  of 
the  language,  the  country,  its  manners  and  laws,  gave  him  in  a 
bargain  with  an  illiterate  foreigner,  were  relied  upon  as  powerful 
objections.  The  price  too  was  prima  facie  inadequate;  being 
only  thirty  pounds  for  one  thousand  acres  of  good  larfd!  for  it 
does  not  appear  in  evidence^  that  the  country  was  in  the  hands 
of  the  Jhdians.  The  defendant  himself  does  not  affirm  it  posi- 
tively, but  only  (by  recitation)  speaks  of  his  impressions  and 
convictions.  Another  suspicious  circumstance  is,  that  the 
names  of  yacob  and  Lydia  Peck  are  signed  to  the  first  deed;  but 
their  maris  to  the  last.*  If  the  deed  to  Borden^  therefore,  had 
any  effect  at  all ;  it  comes  in  such  a  shape,  as  not  to  be  permitted 
to  stand  before  a  Court  of  Equity  and  good  conscience.  But, 
in  fact,  It  is  a  mere  nullity  as  to  Lydia  Peck;  she  being  a  married 
woman;  and  her  privy  examination  and  relinquishment  not 
having  been  taken.  There  is  not  a  circumstance  to  shew  any 
•quitable  or  moral  obligation  upon  her  to  execute  that  deed;  and 

^  Kote.    It  was  prOTcd  that  Jacob  Peck  eoyld  irrit^;  but  not  that  Lj^iUa  oouM- 
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it  must  be  presumed  to  have  been  under  die  coercion  of  her  hot* 
band,  without  direct  evidence  to  the  contrary.  Indeed^  it  may 
be  dented  that  she  ever  signed  it  at  aU;%r  the  prokatc  of  a 
deed  said  to  have  been  executed  by  a  married  woman,  without 

*  privy  examination,  is  entirely  extrajudicial,  and  proves  nothing 
against  her;  since,  at  common  la w^  (indepei^nt  of  our  act  of 
Assembly  directing  the  mode  of  taking  her  relinquidunent,) 
nery  deed  from  a  married  woman  b  void. 

From  Jac^b  Peck  himself,  the  deed  passed  nothings  because; 
he  was  then  an  alien^  as  is  proved  by  his  subsequent  bond  to 
make  a  farther  conveyance.  An  alkn  can  purchase  land,  but  can- 
not  hold;  and  can  acquire  nothing  by  act  of  law. 

The  length  of  time  is  no  objection  to  the  claim  of  the  appellees; 
being  repelled  by  the  coverture  of  Lydia  Peck^  under  whom  the. 
present  plaintiifs  claim  ab  initio.  Besides,  the  limitation  is  not 
pleaded ;  nor  is  staleness  of  the  demand  insisted  on  either  by 
pka^  or  answer;  which  is  indispensable,  ttud^he  other  party  may 
have  an  opportunity  of  accounting  for  it  by  a  r^lxcation:  for  this 
r.  reason,  it  will  not  do  to  make  the  objection  by  demurrenQi)  muck. 

*  less  by  argument. 


In  replyy  it  was  cot^jtended  that,  as  to  Jacob  Peck^  (thoogH  «ft 

alien^)  the  deed  was  not  void^  (even  if  the^ Am^  did  not  pass  by  it,) 

but  was  binding,  on  his  heirs,  by  his  covenant  to  xuarrani  the 

(6)  9  BLscm.  title;  and  this  whether  they  received  real  anaets^  or  not.(^)     The 

(r)    1    Rev,  ^^^  ^f  1785,  c.  67*(c)  does  not  affect  this  case;  being  altogether 

Code,  o.  13.     prospective  in  its  operation. 

(d)  Edit  of  But  the  act  of  1766^  Ct  20.(^)  confirmed  the  deed,  and  gave 
i/W,  p.  479.  j^  f^u  ^ff^^i  ag  a  conveyance^  The  charge  of fraudls  repelled  by 
Peci^s  deliberately,  on  the  19th  of  May^  1747,  confirming  the 
contract  made  in  1745,  by  |;iving  a  title*bond ;  and  the  penalty 
of  that  bond,  being  only  seventy  pounds,  evinces  that  the  price  of 
the  land,  at  thirty  pounds,  was  not  considered  inadequatp  bj 
either  party, 

2.  As  to  the  last  deed,  the  evidence  was  contradictory  with 
respect  to  the  imbecility  of  the  plaintiffs,  and  other  circumstances. 
The  Chancellor  should  therefore  have  directed  an  issue  to  ascer- 
tain the  disputed  facts. 


The  Counsel  for  the  expellees  observed^  contra^  that  this  was 
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not  neoeisaiy,  whe«  the  weight  of.  evidence  cU^xly  preponden-    ^^J^^^^ 
ted  on  one  side,  as  h  did  here*  The  deed  to  Harvey  was  plainly 
obtsdned  hy  fraud;  isf.  From  the^o#*  inadequacy  of  price;  the 
right  of  Jite^  JPock  to  the  knd  being  at  that  time  no  more  than 
cquid  to  one  yearns  purchase,  in  consequence  of  his  extreme  old  '— — — 
age;  and  Mrs.  Peck^s  tide  being  €dfM8t  a  fet'Simpk  in  possession 
of  a  tract  of  land  wordi  2,500A  or  ZfiOOL ;  which  Harvey  well 
knew;  for  the  Court  of  Appeals  in  the  case  of  Harvey  and  Wife 
y^  Borden^  2  Wash.  156.  had,  in  the  fall  term  of  the  year  1795,  • 
decided  the  great  question;  and  he  was  apprised  that,  when  Jacob 
Peck  died,  be  must  give  up  the  land.     To  this  circumstance- 
must  be  ascribed  his  sudden  transition  to  pretended  affection  and 
kindness,  after  neglecting  the  old  people,  in  the  depth  and  Utter* 
ness  of  poverty,  for  so  many  years,  his  great  anxiety,  and  urgent  , 
persuasions,  and  contrivances  to  induce'  them  to  conclude  the 
Imgaio. 

In  support  of  this  point,  as  to  the  effect  of  gross  inadequacy  of 
price,  they,  cited  GrOtius,  b.  2.  c.  12.  Pufendorf  b.  5.  c.  3. 
a.  9.  Codex  Juris  Civiiis,  lib.  4.  tit.  1.  Potfuer  on  Ohl  p.  34.  s. 
25»  2  Bro.  Ch.  CaseSy  177.  note.  Home  v.  Meers.  7  Bro.  Pari. 
Cases  J  70.  Filmer  v.  Gott.  2  Vesey^  549.  Chesterfield  v.  Janssen^ 
\Mrot  Ch*  Casesy  0—^.  Gwynne  v.  Heaton.  2  Bro.  Ch.  Ca^esy 
^  167.  Heathcote  v.  Paugn^.  10  Vesey^  jun.  209.  UnderhiU  v. 
Hortopod.    3  P.  Wms*  315*  Pusey  v«  Desbouorie* 

2dly.  The  weakness  of  intellect  of  Peck  and  wife,  if  not  in 
itself^  yet  coupled  with  the  inadequacy  of  consideration,  was 
ijearly  sufficient  to  vitiat^  the  deed.f^)  ,  x    ^^  « 

Sdly.  The  previous  preparation  or  the  deed  and  commission  to  tef^  \(iz,white 
take  Mrs.  Peck^s  rcUnquishipent  was  another  badge  of  fraud.(A)  VmT*^  auj." 
It  is  not  tbe  usual  course,  where  people  deal  upon  equal  terms,  ^^^''^^'^  ^* 
so  pri^pare  the  deed  before  the  contracts  This  is  therefore  a  stroni?  Mk.  .W4.  Ben- 
Circumstance  skewing  Harvty^s  settled  determination  to  get  it  jin.  Ch.  Cat, 
signed  at  all  events ;  and  a  pregnant  proof  of  his  own  impressions  ^^j^he^t^ 
gs  to  the  condition  of  the  persons  with  whom  he  had  to  deal.         (*)  If'^'?" 

4thly.  Scrupulous  concealment  of  the  negotiation  from  the  only  ?.  SmalL 
habitual  counsellors  of  the  old  people,  their  sons ;  and, 

5thly.  The  false  recital  in  the  preamble  of  the  deed  that  Jacob 
and  Lydia  Peck  had  conveyed  the  land  by  the  deed  of  1745,  and 
that  the  new  contract  proceeded  from  their  discontent,  (occasioned 
by  the  rise  in'the  \'alue  of  the  land,)  and  from  Harvey^ s  gene- 
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OoTOBBK,   rority;  were  additioflal  evidences  of  fraud.     This  recital  was  a 

s^^/^^   deception  upon  them,  and  shewed  that  through  ignorance   of  \kw 

HtPTcy      ^^  ^u^yg  influenced  by  erroneous  impressions  concerning  their 

Peeks.      rights ;  which  Circumstance,  added  to  inadequacy  of  considert* 

(ds  I  p.  Wms^  ^°'^»  ^^^  enough  to  set  awde  the  contract.(a) 

z\s.  Rroderick    .^thly.  The  fraudulent  aftifices  used  bv  Harvey  to   make  tbe 

4  Ve»y,jvai.  pbmtifiRi  drunk,  and  take  advantage  of  their  mioxieation,  were  for- 

jVanwftT         cibly  urged. 

MoteUy,  364. 
JLunado-mn    v. 

Lamdaxon.  s      Jfe  rfphf^  tt  was  Contended,  that  Hetrvcy^  having  married  a  lady^ 

mm  T.   Fuu^.  whose  ancestor  and  herself  had  been  in  possession  of  the  hod 

0^  ther«  d!  ™^^  **"  ^^^  *  ccntuiy,  by  virtue  of  a  deed,  and  a  subsequent 

^*^  bond  confirming  that  deed,  was  not  to  blame  for  wishing  to  save 

his  wife^  inheritance.*    The^rtt  deed  not  having  been  6rauda« 

lent,  the  consideration  for  the  second  was  not  inadejuaie  ;  for  Mrs. 

Pe9k  having  executed  the^r^t  deed,  and  knowing  that  her  hns- 

bfiad  had  received  the  money,  was  boundra  honour  and  honesty 

to  sign  the  second.      Concerning  the  pretended  imbecility  of  in- 

teUect,  the  testimony  is  contradictory.   The  previous  preparation 

of  the  deed  ttid  commission  is  a  very  common  circumstance^ 

and  well  accounted  far  by  the  answer. 

A  conclusive  drcumstance,  agMnst  the  dtarge  of  fraud  and 
intoxication,  is,  that  the  Peeks  afterwards  ratified  the  contract,  by 
givbg  up  die  bonds  to  Hurvet/y  and  takbg  new  ones. 

Thursday^  November^.  The  Judges  Roaite and FiEjrnfV 
(Judge  TucK£R  not  sitting  in  die  cause)  pronounced  their  opi-^ 
nions. 

Judge  RoAME,  upon  the  whole  casey  was  for  afirmingdie  CfaaBN 
cellor's  decree. 

Judge  Fleming.  The  only  material  (piestion  in  dus  case  it, 
whether  the  deed  from  Jacob  Peck  and  wife  to  the  appellanc 
Robert  Haroey  was,  or  was  not,  fraudulendy  obtained?  In  proof 
of  which  there  are  several  strong  badges  and  circumstances 
spread  upon  the  record. 

1.  The  appellant's  going  to  die  house  of  Peter  Hoboy  where 

*  Note.    The  seeond  deed  wm  to  Uar^eu  Mrmeif,  umI  Am  hnn:  wffi  m  %m 
wifo. 
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Peek  and  his  wife  were  on  a  v'uat  to  their  daughter,  with  a  deed  Octobkb, 
xeady  prepared,  with  a  commission  to  take  the  relinquishment  of 
her  right  to  the  land  in  question ;  and  two  magistrates  to  take  her 
privy  examination,  before  any  contract  was  made,  or  perhaps 
treated  for. 

2  •  The  manifest  inadequacy  of  the  price  of  400/*  for  the 
land,  stated  t^  the  depositions  to  be  vforth  irom  3,500  to  3,000 
pounds. 

3.  The  extreme  old  age,  weakness  and  imbecility  of  Peck  and 
his  wife  ;  of  whom  the  land  was  purchased  for  the  above-men* 
tioned  trifling  sum  of  400/. ;  and, 

4.  The  plying  the  old  people  (accustomed  to  into»cation)  with 
ardent  spirits,  procured  from  the  neighbourhood,  by  Harvey  him- 
sdf ;  before  the  business  was  completed;  or,  perhaps,  before  the 
nego^tion  had  commenced^ 

An  attempt  has  been  made,  however,  to  invalidate  the  testi- 
mony of  Pet€r  Holm  and  his  wife,  by  whom  the  tatter  circum- 
stance was  proved :  but  their  testimony  respectiiig  that  matter 
ia  corroborated  by  two  of  the  appeUant's  most  respectable  wit- 
nesses, the  magistrates  who  took  the  acknowledgme&t  of  Lydia 
Peck.  Mr.  Walker y  in  answer  to  a  question  put  by  the  appelkmt, 
whether  he  saw  one,  or  both  of  thorn  ^ink  freely,  said,  ^^  I  think 
they  drank  twice,  but  I  did  not  diseover  that  they  drank  vieeply ;" 
but  they  migbrhave  drank  twice more^  orotenar,  without Ms-ob- 
serving  them ;  as  I  do  not  suppose  he  was  a  spy  upon  their  actions, 
nor  so  partictdar  as  to  notice  whether  they  drank  deeply  of  not ; 
nor  do  I  think  it  material,  as  the  cnrne  and  anischief  lay  in  Harveyh 
having  procured  the  liquor^  from  the  free  use  of  which,  it  may 
be  fairly  presumed,  they  were  under  no  restraint:  and  the  ctt^ 
cumatance  of  the  liquor  being  sweetened  would  naturally  produce 
a  double  eflPect ;  first,  in  disguising  its  strength  ;  snd,  secondly, 
would  induce  a  more  free  and  liberal  use  of  it :  and  it  is  in  evi- 
dence t)iat  they  were  put  to  bed,  on  account  of  intoxication,  soon 
after  the  business  was  finished.  The  evidence  of  Peter  Holm 
and  his  wife  is  strongly  supported  by  that  of  Walker  and  Ander^ 
toriy  in  another  important  part  of  it,  which  is,  that  lydia  Peck  re- 
fused her  assent  to  the  contract,  ^^  or  to  sign  the  deed,  unless 
Harvey  would  enter  into  an  article  to  cancel  the  bargain,  in  case 
an  instrument  of  writing  she  had  executed  to  her  son  Jacob 
Peck  some  time  agQ  was  sufficient  authority  to  vest  the  tide  of 
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said  laA4- in  him;  which  the  said  Harvey  did,  and  then  she 
signed  the  deed/'  Those  are  the  express  words  in  W(dker*s  de- 
position ;  and  that  of  Anderson  is  much  to  the  same  eflfect. 

I  sefc  nothing  to  lessen  the  credit  of  Peter  Holrrfs  evidence. 
His  deposition  consists  chiefly  in  answers  to  a  variety  of  inter- 
rogatories, put  to  him  by  the  parties,  which  he  seems  to  have 
answered  with  franknei^  and  candour:  several  of  them  (had 
they  been  answered  in  the  affirmative,  would  have  been  much  hi 
favour  of  the  appeUees)  he  professed  to  know  nothing  about. 
And  when  the  question  following  was  asked  him,  ^  do  you  re- 
member of  hearing  the  defendant  insisting  on  your  mother-in- 
law,  Lydia  Peck^  to  drink,  and  how  often  ?"  he  answered,  **  I 
heard  him  ask  her  once.** 

These  circumstances  in  the  testimony  of  Petet"  Holm  and  hit 
wife,  corroborated,  in  some  of  its  material  parts,  by  that  of  Walker 
and  Anderson^  two  of  the  appellants*  principal  witnesses,  perfect- 
ly establishes  its  credibility  with  me.  And  I  have  no  hesitation 
in  saying  that  I  think  the  decree  a  very  just  one,  and  therefore 
concur  in  the  opinion  that  it  be  affirmed. 

With  respect  to  the  dtzre,^  oi  September y  1745,  from  Jacob 
Peck  and  wife  to  Benjamin  Borden^  it  may  be  observed, 

1.  That  the  wife  of  Pecky  in  right  of  whom  he  daimed  an 
interest  in  the  said  land,  never  relinquished  her  right  to  the  same. 

2.  Neither  Peck  nor  his  wife  (the  latter  of  whom  claimed  a 
right  to  the  1,000  acres  of  land,  on  the  waters  of  James  River y 
under  the  will  of  Benjamin  Borden^  her  father,  the  locali^  or 
identity  of  which  had  never  been  ascertained)  were  ever  seised,* 
or  in  possession  thereof,  and  therefore  could  not  convey  die 
same  to  Benjamin  Burden* 


Decree  affiricxd. 
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Dangerfield  against  Rootes,  Administrator  of  Baylor.      jvSJJIS^W. 

THIS  was  an  appeal  granted  by  a  Tudge  of  this  Court,  under     A   debtor 
the  act  passed  January  27 j  1810,(«)  from  an  order  or  the  bu-  b©  allowed  a 
perior  Court  of  Chancery  for  the  i?/c/imo7Mf  District,  dissolving  an  ^gguity)!^ 
injunction,  which  ^ohn  Dangerjield  had  bbtsuned  to  stay  proceed-  J^^'^'J^^rf 
ings  on  a  judgment  confessed  by  him,  at  the  suit  of  Thomas  R.  claims  against 
RooteSy  administrator  of  John  Baylor^  jun.  deceased,  on  a  bond  purchased  by 
to  the  said  Baylor^  in  his  life-time.     Pending  the  suit  on  that  i^^^i 
bond,  the  appellant^  (as  alleged  in  his  bill,)  for  a  valuable  consi-  ®'^iJ*{J'jm*' 
deration,  purchased  of  John  Nicholson  several  claims  which  the  t^;    Se$ti9n9 
latter  had  (in  right  of  his  wife)  against  the  said  Bay  lor  ^  as  execu-  c.^t. «.«. 
tor  and  devisee  of  his  father,  John  Baylor^  sen.,  as  administrator 
of  his  mother,  and  as  executor  of  his  brother,  George  Baylor; 
but  which  were  much  disputed  by  him  in  his  life-time.    Suits  in 
Chancery  to  recover  them  had  been  brought,  and  by  his  death 
had  abated. 

The  object  of  Dangerjield  in  making  the  purchase  was  to 
set  off  those  claims  against  his  own  debt  then  in  suit :  and,  in  his 
bill,  he  alleged  that  the  claims  of  Mrs.  Nichokon  were  debts  of 
the  Jirst  dignity  against  the  estate  of  the  said  John  Baylor^ ]\in, 
a  part  thereof,  viz.  a  legacy  of  300/.,  being  charged  on  the  estate 
real  and  personal  devised  to  him  by  John  Baylor^  sen.;  and  the 
residue  (as  was  alleged)  due  from  him  as  administrator  of  his 
moth  er,  and  executor  of  his  brother  George. 

Rootes,  the  administrator  with  the  will  annexed  of  John 
Baylor^jVLxi.  having  filed  his  answer,  denying  the  plaintiff's  equity, 
and  insisting  that  the  money  due  on  the  bond  from  Dangerjield 
ought  not  to  be  thus  intercepted,  since  he  might  thereby  be  com- 
pelled to  commit  a  devastavit;  the  Chancellor  dissolved  the  injunc- 
tion ;  being  of  opinion  that  **  it  was  settled  in  the  case  oi  Alexander 
V.  Morris  and  others^  3  CaU^  105.  to  be  improper  for  a  debtor,  after 
suit  brought,  to  trump  up  claims  against  his  creditors,  in  order 
to  discount  them;  especially,  when  purchased  at  an  under  rate; 
and  that,  if  the  principle  was  correct  in  that  case,  as  between 
those  parties,  it  should  be  applied  with  increased  force  in  this 
case ;  since  it  might  have  the  effect  of  subjecting  the  administra- 
tor to  acts,  which,  but  for  that,  he  might  avoid." 

Upon  a  petition  for  an  appeal,  it  was  granted  by  Judge  Roahe, 

Vol.1.  3X 
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for  the  following  reasons  assigned  by  him  4d  his  written  ooan- 
date,  addressed  to  the  Clerk  of  the  Court  of  Chancer)- ;  *^  I 
am  far  from  being  prepared  to  say  that  the  ground  taken  by  the 
Chancellor,  in  dissolving  this  injunction,  is  erroneous:  yet  I 
think  the  case  deserves  delibei:ate  consideration ;  and,  on  that 
ground,  I  am  of  opinion  to  allow  the  appeal ;  especially,  as  the  act 
of  Assembly  has  provided  for  a  prompt  decision  in  such  cases. 
The  case  of  Alexander  v.  Morris^  3  Call^  105.  has  indeed  a  ge- 
neral dictuniy  seeming  to  reprobate  discounts,  '  trumped  up,' 
after  the  suit  has  been  brought ;  but  that  case  muy  have  turned 
upon  the  extreme  (not  to  say  fraudulent)  circumstances,  under 
which  the  discounts  in  question  were  acquired ;  and  it  is  the  best 
and  safest  rule  of  interpretation  to  test  a  case  by  the  actual  cir-r 
cumstances  of  it.  On  the  other  hand,  it  is  held  in  the  case  of 
Hudson  v.  Johnson^  1  Wash.  10.  *  that  it  has  been  always  the 
practice,  and  very  properly,  to  allow  discounts  vp  to  the  time  of 
trials  but  so  as  not  to  destroy  the  plaintijf^s  action^  and  entitle 
the  defendant  to  costs**  There  can  be  do  substantial  dific  Fence 
between  acquiring  the  bond  of  an  obligor  (after  a  suit  has  been 
brought  by  him)  by  2ifur  assignment  for  valuable  considerauon, 
(our  act  having  legalized  such  acquisitions,)  and  acquiring  his 
bond,  subsequently,  for  money  lent  hiniy  which  would  undoubtedly 
be  received  as  a  discount,  I  presume,  under  this  last  decision,  with 
the  aforesaid  restriction,  that  the  whole  sum  in  suit  is  not  to  be 
thereby  extinguished,  and  the  plaintiff  subjected  to  costs.  The 
decision  in  this  case  does  not  even  allow  the  complainant  the 
benefit  of  the  proffered  discount,  (if  substantiated,)  and  within 
the  limits  of  the  restriction  aforesaid:  and  any  construction  upon 
this  point,  as  at  laxv^  would  seem  to  hold  a  fortiori  in  equity; 
keeping,  nevertheless,  a  steady  eye  upon  the  real  justice  of  the 
case.  If,  under  the  English  statutes  upon  this  subject,  it  was 
once  held  that  debts  subsequently  acquired  might  be  set  off; 
(see  Douglases  Reports^  112.  Reynolds  v.  Beerling^  in  a  note/)  and 
it  has  only  been  recently  decided  otherwise  in  the  case  of  Evan* 
V.  Prossery  (^Douglas^s  Additions^  p.  10.)  whereby  it  appears 
to  have  been,  a  vexed  question  in  that  country  ;  it  at  least  de- 
serves consideration  whether  tht  former  principle  is  not  the  law 
in  Virginia^  under  the  more  latitudinous  words  of  our  act  on  the 
subject.  Those  words  are,  *  that  the  defendant  shall  have  li- 
berty on  the  trial  to  make  all  the  discount  he  can  against  the 
debt,  andy  on  proof,  the  same  shall  be  allowed  him  in  Court.' 
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^  On  the  ground  of  the  doubts  entertained  in  this  case,  I  am  of  October, 

opinion  to  allow  the  appeal;,  the  complainant  first  giving  bond  and  v^^  ^^ 

security  in  the  amount  of  double  the  debt  and  interest  recovered  I>«ngcrfle!d 
ugainst  him  by  the  judgment  which  was  enjoined.  Rootes. 

**  Spencer  Roane.^ 

In  this  Courts  a  number  of  points  were  made  in  argument, 
by  ^Botts^  for  the  appellant,  and  Call  and  Wickham,  for  the 
appellee;  but,  as  the  decision  here  turned  on  a  single  point, 
and  the  doctrine  upon  it  (with  the  principal  authorities  rela- 
ting to  it)  is  suflSciently  expressed  in  the  following  opinions  of 
the  Judges,  the  arguments  of  counsel  may  with  propriety  be 
pretermitted. 

Saturday^  December  1.  The  Judges  pronounced  their  opi- 
nions. 

Judge  Tucker,  after  stating  the  case,  proceeded  as  follows : 
In  the  case  of  White^  Whittle  &f  Co.  v.  Bannister's  Ex*rs^a)  (a)  i   WoMh. 
this  Court  appears  to  me  to  have  laid  down  the  same  doctrine 
with  that  expressed  in  Aleocamkr  v.  Morris^  and  to  have  gone  the 
full  length  of  the  Chancellor's  reasons  for  the  dissolution  of  this 
injunction.    The  case  of  Brcrwrfs  Adm^xK*  Garland^(Jf)  (though  an  (5)  i   Wa%lu 
actional  Urtv^  contains,  I  apprehend,  a  direct  application  of  the  ^^' 
3ame  principles.     These  authorities,  I  conceive,  fully  support  the 
opinion  of  the  Chancellor;  and  I  will  add  the  strong  and  peninent 
observation  of  Mr.  Wickham  in  his  argument,  that  if  set-offs  of 
this  kind  were  encouraged  by  the  countenance  and  sanction  of  this 
Court,  a  debtor  by  bond,  or  other  liquidated  demand,  who  was 
unable  or  unwilling  to  pay  his  debt,*  when  judgment  was  recover- 
ed against  him,  would  be  sure  to  look  out  for  the  most  complica- 
ted and  perplexed  claim  that  he  could  hear  of  against  his  credit- 
or, as  that  would  ensure  him  a  respite  often  or  twenty  years  be- 
fore the  claim  could  be  properly  liquidated.     The  only  question 
before  the  Court  being  upon  the  propriety  of  dissolving  the  in- 
junction, I  am  of  opinion  the  Chancellor's  decree  ought  to  be  af- 
firmed. 

I  desire  to  be  understood  as  giving  no  opinion  whatever  upon 
any  other  point  in  the  cause. 

Judge  RoAVE  concurred  in  dissolving  the  injunction. 


S3fi  auptemt  Court  cf  Apptak. 

^^'m"*'  Judge  Flemimg.  This  case  teems  to  rest  upon  the  ibgle 
point,  whether  the  appellant  has  a  right  to  produce  the  une^tor 
bUshed  claim  (however  just)  of  Nicholson^  purchased  up,  for  what 
consideration  does  not  appear,  as  a  set*oflF  against  his  own  bond, 
long  after  a  suit  had  been  instituted  on  it  i 

There  are  several  decisions  of  this  Court  whith  seem  expreaa* 
ly  against  the  principle*  As  White^  Whittk  &f  Co.  v.  Bannister^% 
Eoc^rs'and  others.  In  that  case  the  Court  would  not  allow. « 
judgmerU  against  the  executors,  assigned  to  the  appellants  as  a  set* 
off  against  rent  due  to  the  estate  of  their  testator;  because,  said 
the  Court,  ^  if  creditors,  purchasing  from  the  executors,  or  as  la 
that  case,  renting  an  estate  from  lliem,  should  be  permiued  co 
bring  forth  their  claims  against  the  testator,  in  discount,  they 
might  thereby  not  only  gain  an  advantage  over  other  creditors, 
but  the  executors  might  be  involved  in  the  trouble  of  accounting 
f(Nr  the  assets  on  every  purchase ;  and  in  case  of  mistakes,  might 
subject  themselves  to  a  devastavit.  The  objection  has  additional 
weight  where  the  plaintiflb  purchased  up  the  ^ebt  for  thtpur/tose 
'  of  a  discount*"  If,  in  that  case,  then,  a  Judgment  against  the  ex* 
ecutors  was  not  admitted  as  a  set-ofl^  a  fortiori^  shall  an  unestom 
Uished  daim  (however  just  jt  may  ultimately  prove  to  be)  be  dis- 
allowed* The  cases  of  Brown^s  Adm^x  v.  Garland  and  otherM^ 
(1  Wash*  221.)  and  Alexander  v.  JUorrisy  (3  Call^  105*)  go  to  esta* 
blish  the  same  principle* 

The  only  case  I  have  been  aUe  to  find  which  seems  to  have  a 
contrary  tendency,  is  that  of  Hudson  v.  Johnson;  (l  Wash.  10.y 
but,  when  examined,  it  appears  very  different  from  the  case  before 
us.  There  the  defendant,  on  the  trial  of  the  issue  of  payment, 
produced  a  receipt  from  the  attorney  who  prosecuted  the  suit,  da* 
ted  after  its  c<)mmencement,  which  receipt  was  allowed  as  a  dis* 
count ;  the  defendant  having  proved,  that  on  application  to  the 
plaintiff  to  know  where  his  bond  was,  he  replied  that  it  was  in 
possession  of  LewiSy  his  attorney :  but  the  receipt  having  been 
given  subsequent  to  the  suit,  the  Court  adjudged  to  the  plaimiff 
his  costs. 

I  am  of  opinion  that  there  is  no  error  in  die  decree  before  us, 
dissolving  the  injunction. 

Decree  unanimously  afi&rmed* 

BND  OF  OCTOBBE  TERM. 
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(April  Term,  1810,  continued  from  p.  338.)* 

Mayo  against  Giles's  Administrator.  m^^^J. 

IN  the  month  of  Atauj  1793,  yohn  Mayo  obtained  an  injimc-  i.AHhongb 

^  t      ^  ^  f  .    ''  the  astigneeof 

tion  from  the  County  Court  of  Henrico^  to  stay  proceedings  on  «  bond,  with, 
a  judgment  rendered  against  him  in  favour  of  Knowles  Giies^  as-  tice,  uk«t  it 
signee  of  Fortunatus  Sydnor;  setting  forth  in  his  bill,  that  in  the  J}|e^*J^*ui{^  ^f 
year  — —  a  certain  Francis  Gaddif.  then  of  the  city  of  Richmond^  the     obligor, 

i.    J  .  1  •  .  r      f  I  .  1  f  ,        yet  iuch  equi- 

nad  an  account  agamst  the  complainant  for  blacksmith  s  work  ;  ty  muat  be 
that  he  the  complainant  was  told  at  several  times  by  Fortunatm  U,dfett^y\%- 
Sydnor  that  Gaddy  was  indebted  to  him,  and  had  instructed  him  to  pj!ji^5!*®*J,efo^ 
apply  to  the  complainant  for  payment ;  that,  not  suspecting  any  «t  •*»«!'  ^^^^ 
fraud,  he  gave  his  bond  to  him  the  said  Sydnor  for  84/.  7s.  11</.,  -without  no- 
hem^  the  8»!ira  then  supposed  due  from  the  complainant  to  the  ^2iy,  if^^e 
said  Gaddy^  without  making  any  deduction  .on  account  of  an  ^^Jj^ilgif^ 
engagement  of  his  to  a  certain  John  Swann  for  the  payment  m^nx^  promise 
Of  a  sum  of  money  due  from  Oaddy  to  Swann,  the  amount  of  jiai  amowtt 
which  was  then  uncertsun,  and  also  the  value  of  eleven  muskets  jj  ^^^  i  ^ 
which  had  been  delivered  by  the  tomplainant  to  the  said  Gaddy  •^J""**' 
to  clean,  and  had  never  been  returned ;  the  aggregate  amount  of  .•*Scealao,<m 
which  said  two  articles  was  to  be  deducted  from  the  said  bond,  anignmcots, 
when  the  precise  sum  could  be  ascertained.  In  support  of  ^1^^^  £^^' 
this  alleeation,   a  written  agreement  by  the  said  Sydnor^  bearinc:  *  fyath,  «m. 

1.1...        1  L-L.     J  °  andifoomeav. 

even  date  with  the  bond,  was  exhibited.  Smocht  Jfnd^ 

The  bill  further  stated  that  Sydnor ^  soon  after,  assigned  the  ^^' 
bond  to  Giles;  that,  ^at  the  time  of  making  the  said  assignment^ 
the  said  Gtks  knew  the  circumstances  under  which  the  said  bond 
toas  granted;'^  that  Gaddy  refused  to  grant  the  complainant  an 
acquittance,  (alleging  that  he  had  never  authorized  Sydnor  to  re* 
ceive  the  debt,)  and  forbade  him  to  pay  any  part  of  the  said 
bond ;  that,  nevertheless,  Giles  the  assignee  had  brought  suit,  and 
recovered  a  judgment  at  law. 

To  this  bill  Sydnor  and  Giles  were  both  made  defendants,  but 
no  process  appears  to  have  issued  against  the  former^  and  no 
answer  by  him  wasjiled*     The  latter  by  his  answer  declared  him- 

*  The  raeeeeding  nine  eatet  of  April  Term,  bj  a  niiftake   of  the  printer,  were 
not  inierted  in  their  proper  place;  but  as  the  reader  will  find  them  bj  the  indei  as- 
easilj  ai  if  this  acoident  had  BOt  happened,  it  Is  hoped  that  no  iocoiiYeiuet\ce  will 
retolt* 
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^mo*''     *^''  ^  ^^^^  ^^  purchaser  of  the  bond,  for  a  valoaUc  considera* 

x^^^r^^    tion,  **  expressly  denying  that^  at  the  time  the  said  bond  -was  ov- 

Mtyo       Signed  to  him^  or  at  any  time  before^   he  knew  of  any  dispute  or 

Oiiet'sAdm'r.yroift/  being  practised  by  which  the  complainant  was  induced  or 

drawn  in  to  execute  the  saidbond.^     He   contended^  thtrciore, 

tha(,  having  the  legal  right  to  the  debt,  and  ejuai  equity  with 

the  complainant,  a  court  of  equity  ought  not  to  deprive   him  of 

the  benefit  of  his  judgment  at  law. 

The  testimony  in  support  of  the  bill  consisted,  1.  Of  Sydwr^s 
written  agreement  dated  the  8th  of  October ^  1790,  in  the  following 
words:  **  Having  this  day  received  Colonel  John  Mayors  bood^ 
on  account  of  Francis  Gaddy^  for  84/.   7s.   lid*  and  there  being 
some  doubts  with  Mr.  Mayo  whether  he  owes  Mr.  Gaddy  that 
sum  or  not,  I  therefore  hereby  oblige  myself, />r^dlfd  Mr.  Mayo^ 
in  one  month  after  this  date^  should  produce  proper  vouchers  to 
satisfy  me  that  he  has  and  is  obliged  to  pay  y^kn  S^»ann  ISL 
15 J.  On  account  of  Mr.  Gaddy^  independent  to  an  order  drawn 
in  favour  of  John  Swann  on  Mr.  Mayo  by  Mr.  Gaddy^^  and 
provided  Mr.    Gaddy  should  not  within  one  mcnih  after  date  pro^ 
duceto  Mr.  Mayo  eleven  muskets  which  were  delivered  him   to 
clean,  that  the  price  of  the  said  muskets  and  the  ISiL  XHs.  shall  be 
fixed  to  the  credit  of  this  bond  executed  by  Mr.  Mayo  agreeable 
to  the  aivard  of  Mr.   John  fficis,    William  Booker,   William 
Foushee,  and  Joseph  Higbee.      Witness,  my  hand,  F.  Sydnor.^ 
2.  A  letter  from  Sydnor^  dated  the  9th  of  March^  1791,  mentioning 
that  necessity  had  compelled  him  to  pass  the  bond  to  Giles;  which 
he  hoped  the  complainant  would  not  be  dbpleaaed  at;   that  Gile9 
had  promised^  ^^  if  the  complainant  would  fix  him  upon  a  ctrtain* 
ty  of  receiving  one  half  the  money  in  a  short  time,  he  would 
wait  nine,  or  perhaps  twelve   mon^  for  the  balance;^    that 
should  the  complainant,  on  making  particular    inquiry,  find  the 
bond  was  given  for  rather  too  large  a  sum,  the  strictest  honour 
should  guide  him  (JSydnor)  to  fix  the  overplus  in  his  hands  to  dis- 
charge it,  as  he  conceived  it  not  worth  while  to  alter  the  bond  for 
so  small  a  sum,  as   perhaps  the  complainant  could  rely  on  his 
punctuality;  and  that  he  *'  hoped  he  would  accommodate  the  mat^ 
ter  as  above  proposed.''     3.  A  deposition  of  a  certain   Samuel 
Jor^esy  proving  a  verbal  declaration  ,by  Sydnor,  **  that  he   had 
long  been  at  a  loss  what  to  do  respecting  a-  bond  he  had  obtained 
of  Colonel  Mayo,  and  passed  to  Knowles  Giles,  who  had  then 
sued  on  said  bond,  which  would  probably  be  carried  to  a   Court 
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of  Chancery,  where  he  the   said  Sydnor  might  be  placed  in  a      ^fg",!)^* 
disagreeable    predicament,   as   Gaddy  had   cancelled     the   bar-    \^r>rs^ 
gain  by  which  he  obtained  the  bond;"  that  he  had  previously  con-        Mayo 
tracted  with  Gaddy  for   the  sale  of  part  of  a  lot   in  the  City  of  GUcs^sAdm'r. 
Richmond^  and  that  by  selling  the  ^ame  ground  to  the  said  JoneSy  — — — 
he  should  ^^  destroy  the  foundation  of  his  claim  against  Ga^y, 
which  had  been  his  justification  in  the  receipt  of  said  bond;  but,  as 
he  should  never   be  able  to  get  any  thing  out  of  Gaddy ^  he   had 
determined   to  sell,  and   execute   a   deed  for,   the   ground,  to 
jfones;  which  he  proceeded  to  do.'' 

.  On  the  other  side,  the  deposition  of  Alexander  King  proved 
^promise  by  Mayo^  (when  applied  to,  by  the  deponent,  on  behalf 
ol  Giles^  for  payment  of  the  bond,)  that  be  would  pay  "  the 
wnount  of  the  bond  to  Giles*'*  The  judgment  at  law  was  by  con- 
Jession;  and,  "  by  consent  of  the  parties,  fourteen  days  were  al- 
lowed the  complainant  to  file  bis  bill  of  injunction  in  the  Clerk's 
office." 

In  August^  1793,  a  motion  to  dissolve  the  injunction  was  over* 
ruled;  and  in  November^  1796,  Giles  having  died,  the  suit  was 
revived  against  his  administrator*  May  8th,  1800,  the  cause 
came  on,  by  consent  of  parties^  to  be  heard  in  chief,  when  the  in- 
junction was  dissolved,  and  the  bill  d'lsmissed  with  costs*  On 
am  appeal  to  the  Superior  Court  of  Chancery,  this  decree  was 
iLffinxted  by  the  late  Chancellor,  IVythe;  and  thereupon  3JayQ 
jippeakd  to  thi^  CourU 

April  21st,  X810*    The  Judges  delivered  their  opinions* 

Judge  Tucker,  (after  staling  the  case.)  The  original  agree- 
ment between  Mayo  and  Sydnar^  referred  to  in  the .  bill,  whereby 
it  was  stipulated  that,  if  Gaddy  did  not  within  one  month  pro* 
duce  the  ^even  muskets  delivered  him  to  clean,  that  Mayo  should 
bs^e  oredit  for  their  value,  is  an  admission  on  the  part  of  Syd^ 
jior  that  Mayo  should  not  be  driven  to  bis  action  to  obtain  com* 
pensation  for  thern^  if  not  delivered,  but  that  the  value  thereof 
should  be  admitted  as  an  equitable  discount,  or  8et*off  against  the  - 
bond*  I  call  it  an  efuitabk  discount,  because  I  do  not  know  ia 
what  mannec  he  could  have  had  the  benefit  of  it  at  law;  the 
value  of  the  muskets  not  being  ascertained  in  the  agreement. 
And  indeed,  the  parties  seem  to  have  admitted  thi«,  the  ont 
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Aprii^      by  confessing  t  judgment  on  the  bood^  andtbe  other  by  consent* 

s,^'sr><^^    ing  that  the  formt:r  should  be  allowed  fourteen  da}rs  to    file  bis 

Majo        bill  of  hijunctioo  in  the  Clerk's  oflSce*       But,  were  it  not  so^  the 

Giiet'tAcimV.  circumstances  of  fraud  and  imposition,  charged  in  the  bill,  in  my 

— —— ^—  opinion,   are  amply  sufficient  to  give  jurisdiction  to  the  Court  of 

Chancery,  in  this  case :  nor  could  a  demurrer,  for  want  of  equity^ 

hold. 

As  to  the  merits.  In  the  case  oi  Norton  v.  Rosey{l  Wash.  233.) 
it  was  the  unanimous  opiikion  of  the  Court,  (in  the  absence  of 
Judge  Pendleton  and  Judge  Fleming,)  that  an  assignee  of  a 
bond  or  obligation  takes  the  same  subject  to  all  the  eqmitf 
of  the  obligor;  and  this,  as  I  understioid  the  Judges,  whether  the 
assignee  at  the  time  of  the  assignment  have  mike  of  such  equi* 
ty,  or  not.  The  question  appears  to  have  been  fuUy  discussed 
both  by  the  bar,  and  byjthe  bench,  and  therefore  ought  not  now  to  be 
disturbed.  But  I  am  so  far  from  feding  a  disposition  to  do  so^ 
that  I  accord  entirely  with  the  opinions  thus  delivered*  The 
only  question,  then,  is,  has  the  s^i^jieUant  brought  his  case  widiia 
the  rule  as  there  laid  down?  From  the  agreement,  as  before 
stated,  and  a  letter  of  March  9,  1791,  from  S^dnor  to  Mayo^  and 
the  deposition  of  Samuel  jfonesy  I  am  very  mudi  disposed  to 
believe  that  Mr.  Mayo  was  probably  eadtled  to  the  relief  be  sedca* 
But  the  whole,  taken  together,  does  not  m  my  opinion  support 
the  allegations  of  his  bill.  Why  no  process  was  «ver  issued 
against  Sydnor^  to  compel  him  to  answer  the  charges  against 
him;  or  why  Gaddy  was  neither  made  a  party,  nor  a  witness  a 
the  causes,  it  is  impossible  for  this  Court  t»  discover*  While  I 
feel  from  the  evidence  before  me  a  strong  suspicion  that«otber 
and  better  evidence  might  have  been  adduced,  in  support  of  die 
bill,  I  am  constrained  to  say  that  the  appcHant  Ims  not  proved  Ua 
case,  as  alleged  in  the  bill,  or  as  it  appears  probable  from  soncie 
parts  of  Samuel  Jones^e  deposition.  I  therefore  Aink  the  deeree 
mu9t  be  aflSrmed.  But  I  conceive  it  ought  to  be,  without  pre- 
judice to  any  future  biU  against  Sydnor  which  he  msqr  be  advised 
to  bring  for  relief  on  this  subject.  It  would  indeed  be  my  wiA 
only  to  affirm  so  much  of  the  decree  as  dissolves  the  injunction, 
and  allows  the  appeUee  to  take  the  benefit  of  his  judgment  at  law, 
and  remand  the  cause  for  further  proceedings,  if  the  plaintiff 
should  be  so  advised.  But  I  doubt  the  p6wer  of  this  Court  to 
make  such  a  decree  where  the  cause,   with  all  its  imperfections, 
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on  the  part  of  the  plaintiiF,  upon  its  head,  after  being  in  Court  '^I'gio^* 
full  seven  years,  was  brought  on  by  consent  of  parties,  to  be  heard  \^^^>rs^ 
in  chief  upon  the  bill,  answer,  exhibits  and  depositions,  in  this        Mvfo 

record*  Giles's  AdmV. 

In  the  opinion  I  have  given  I  mean  not,  in  the   most  distant  ^^ 

manner,   to  disturb  or  weaken   the  principles  established  in  the ' 
case  of  Norton  v.  Rose^  in  which  I  most  heartily  concur. 

Judge  Roane  concurred  in  affirming  the  decree. 

Judge  Fleming  was  of  the  same  opinion ;  observing,  that, 
whatever  equity  Mayo  might  have  against  Sydnor^  he  had  none 
against  Gilesy  who  was  a  fair  purchaser  of  the  bond,  and  to  whom 
Mayo  had  made  a  promise  of  payment. 

Decree  unanimously  affirmed. 


Wyatt  against  Sadler^s  Heirs.  Friday,  jpni 

ON  the  trial  of  an  action  of  tjeotment,  in  the  District  Court  i-  Inoonstra- 
of  King  and  ^ieen^  (on  behalf  of  John  Den^  kssee  of  Richard  c1?dinlii*'ruie 
Wyatt,  against  the  widow  and  heirs  of  John  Sadler,  deceased,)  3,e^m^^i/o« 
the  lessor  of  the  plaintiff  proved  that  he  was  the  eldest  son  of  Ri^  pf  the  tesutor 

,  ,-r  »        1.     1  •        t  .       .    .       i»  I*    %      froiti  the  wAofe 

chard  Wyatt,  who  died  m  the  year  1768,  seised  in  tee  of  the  -wiu  taken  to- 
land  in  the  declaration  mentioned  \  that,  being  so  seised,  the  f^^  regard  \o 
said  Richard  Wyatt,  the  elder,  had  made  and  published  his  last  nJ^f^' "f  an**" 
will;  in  which  were  the  following  clauses,  afteir  the  usual  pre- P^^^^i^^fo*^ 
amble ;  viz.  ^^  and,  as  to  what  worldly  goods  it  hath  pleased  God  if  such  iDten- 
to  give  me,  I  leave  and  bequeath  as  followeth:  Item,  my  will  ^^"^^  IJ^t^T^^l 
and  desire  is,  that  my  beloved  wife  Elizabeth  Wyatt  shall  have  Jj^f  ^o?*^JJJ^ 
and  enjoy  all  my  land  during  her  natural  life.    Item,  after  the  '**^®»)  ^""  *^^*- 

r  -r      T      •  .     .  1  tect  ought    lo 

decease  of  my  wife,  I  give  and  bequeath   to  my  sons  Richard  ^  g^yen  to  it 

by  die  Courts. 

f.  A  testator  (who  died  in  Ute  }eAr  ITCS^  expressed  himself,  in  the  introductory  part  of  his  will 
thus:  ^*  and  as  to  lohat  toorldly  goods  it  haili  pleasei!  (iod  to  ^ive  me,  I  learc  and  bequeath  as  fol- 
loweth." In  the  next  chuite»  he  "  wills  and  desires  that  his  wife  should  enjoy  ail  Itia  land  during  her 
life,  and'  after  her  decease  g-ivea  and  bequeaths  to  his  iwo  sons,  all  his  Infuf,  to  he  equally  divided 
between  them ;  his  still,  likewise,  to  be  between  them,  to  distil  for  their  own  use,  and  ajlcr,  to 
kis  eldest  son.**     A  fee  simple  estate  iu  his  share  of  the  laud  passed  lo  the  younger  son 

Vol.  I.  3  Y 
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April,      and  William  Wyatt,  all  my  land^  to  be  equally  divided  between 
s^rw^s^^    them;  Dragon  Swamp  and  all^   my  still,  likewise,  to    be  be- 
\v  yatt       tween  them,   to  distil  for  them  for  their  own  use,  and  ajier^ 
Sadier^iheirt.  to  my  son  Richard.    Item,  my  will  and  desire  is,  that  my  lot  at 
'     -^  West  Point  shall  be  sold,  and  Mr.  Stephen  Bingham  to  have  the 

refusal  of  it."  There  were  other  bequests  of  personal  estate,  &c» 
The  lessor  of  the  plaintiiF  farther  proved  that  William  Wyatt^ 
the  younger  son  of  said  testator,  departed  this  life  a  year  or 
two  before  the  institution  of  this  ejectment;  that  the  widow  was 
also  dead  at  the  time  of  bringing  the  said  ejectment ;  and  the  de- 
fendants, claiming  under  the  said  William  Wyatt  the  land  in  the 
declaration  mentioned,  which  had  been  allotted  to  him  on  par^ 
tition  made  between  Richard  and  him,  moved  the  Court  to  in- 
struct the  Jury  that,  under  the  said  will,  a  fee  passed  to  WilUam^ 
on  the  death  of  the  widow,  in  that  part  of  the  land  devised  to 
him;  which  the  Court  accordingly  did;  to  which  opinion  of  the 
Court  the  plaintiff  filed  a  bill  of  exceptions.  Verdict  and  judg^ 
ment  for  the  appellants ;  and  appeal. 

Wickham^  for  the  appellant.  The  abstract  question  submitted 
by  this  record  is,  whether  a  fee  passed  to  William  Wyatt  under 
a  will,  in  which  there  are  no  words  of  perpetuity,  and  no  lesi- 
duary  clause.  This  depends  upon  authority ;  and  certainly,  ac- 
cording to  the  old  acijudicatioi^,  the  remainder  to  Richard  aad 
William  was  for  life  only;  the  reversion  in  fee  vesting  in  Ri- 
chard^ as  heir  at  law.  None  of  the  modem  precedents  have 
gone  so  far  as  to  make  a  devise  like  this  carry  zfee.  la 
(rtj  I  Call,  Davies  v.  Miller ^(a)  the  vford  estate  was  transposed  from  different 
parts  of  the  will,  and  coupled  with  the  devise^  so  as  to  give  a 
fee:  but  here  the  word  ^''estat^^  is  not  used;  but  ^^ goods^*  only. 

»^ar An,  contra,  relied  on  Davies  v.  Miller  as  an  authori^  in 
point.  The  words  "  as  to  what  worldly  goods^''  &c.  <»upied 
with  the  clause  immediately  ensuing,  in  which  lands  are  de- 
vised, evidendy  shew  that  the  testator  meant  the  same  thing 
as  if  he  had  said  **«//  my  estateJ*^  From  the  whole  will,  it  is 
clear,  that  he  did  not  intend  to  die  intestate  as  to  any  put  of 
his  property. 

Wirtf  on  the  same  side,  quoted  8  Vmery  208.  pL  23.     1  Sunn* 
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6urne^  S6B.PowelPs  note.    Judge  Pendleton,  in  delivering  the     ^^^^l^' 
opbion  of  the  Court,  in  Ktnnon  v.  M''Ro^rt^{a)  says,  "  that  the  \^^->r>^ 
intention  of  the  testator  is  to  give  the  rule  of  construction,   is       Wyau 
declared  by  all  the  Judges  both  ancient  and  modern.     He  after-  Smdier'n  hcira. 
wards  quotes  Lord  Mamfeld^s  observation  in  the  case  of  Mudge 
V.  Blighty  (Cowp.  Rep.  3520  **  that  he  verily  believed  that  every  1S2, 103.  '** 
case  determined  upon  the  rule  of  law,   directing  an  estate  for 
life,  if  there  be  no  limitation,  defeats  the  intention  of  the  testa- 
tor."    It  is  surprising  that,  impressed  with  this  conviction,  his 
Lordship   did  not  at  once  change  the  last-mentioned  rule,  as 
**  rigid  and  unjust,**  and  conflicting  with  the  "  true  rule  built  upon 
intention ;"  instead  of  which  he  caught  hold  of  little  words,  such 
as  ^^  estate"*^  and  the  like,  which  word  ^<  estate*'*  is  said  by  Judge 
Pendleton  to  have  been   ^*' pressed*^   into  the  service.     In  1 
Roll.  Abr.  834. 1.  30.  the  words  " my  whole  estate^^  in  3  P. 
Wms.   295.  (Tanner  v.   Wise^)  and   3  Callj  306.    {Watson  v. 
Porwelly)  ^^all  my  temporal  estatey'  in  2  Fern.  690.  {Beachcroft 
V.  Beachcrojiy)  Lutw.  36.   136.    Cas.  ternp^  Talb.  16a  *'  all  my 
Tvorldhf  estatei^  and  in   1  CW//,   127.  {Dcmes  v.  Miller^)   ''^  my 
estatCj^  were  deemed  sufficient  for  the  purpose. 

It  is  contended  by  Mr.  IVickham^  that  the  cabalistic  word 
^^  estate*^  is  all-important  and  indispensable:  but  in  7  Bro.  Pari. 
Cas.  467.  {Jackson  v.  Hogan^  the  words  "  as  to  my  worldly 
sid)stance^  in  the  preamble^  and  **all  the  remainder  and  re* 
sidue  of  all  the  effects^  both  real  and  personal,  which  I  shall 
die  possessed  of,"  in  the  residuary  clause^  and,  in  1  Bro.  Ch. 
Cas.  437.  {Huxlop  \.  Brooman^  *''' all  I  am  worth^"*  were  seve- 
rally determined  to  pass  a  fee.  In  the  present  case,  the  testator 
was  unlearned  in  law,  as  appears  from  his  using  the  terms 
^^give*^  and  ^^  bequeath^'*  (which  are  appropriate  to /er*^wa/ estate) 
in  disposing  of  his  lands.  His  will  should,  therefore,  be  the  more 
liberally  expounded* 

It  has  been  decided  that  when  personal  estate  and  real  are 
given  in  the  same  clause,  the  real  shall  pass  as  absolutely  as  the 
personaUb)     The  relation,  too,  in  which  the  testator  stood  to  (*)  3    ////m 

V  -,,.••  r    u  1.  '881.  /tote  V. 

the  parties,  and  the  existmg  circumstances  of  the  case,  ought  to  ffm, 
affect  the  construction.(r)     The  wife  in  this  case   may  have  ^^^  g  pji^^, 
been  young;  and  a  remainder  for  life  only^  could  have  been  of  ^^\^ij^''"i 
little  value  to  the  sons.  Amb,i%r.Pea$ 
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April,  Wickham^  in  reply,  admitted  the  testator  meant  to  give  a  fee* 

s^^^r^^j    Indeed,  he  would   go  farther,  and  admit  that,  since  the  first 

Wyatt      settlement  of  Virgmia  to  this  day,  whenever  a  man  gave  land, 

Sadler^  heirs.  ^  nieant  to  pass  the  whole  estate.      There  is,  in  reason^  no  dis- 

— — —  tinction  between  a  gift  of  land  and   a  gift  of  a  horse.      Yet 

the  law  requires  a  different  mode  of  transfer,  and   the  testator*s 

intention  must  give  way  to  the  law:  this  is  a  subject  of  positive 

institution.     Thus,  if  a  man  make  a  nuncupative  will,  and  give 

personal  estate  and  land^  the  land  will  not  pass*     We  are  only  to 

inquire,  then,  whether  it  had  become  a  rule  of  property^  before 

(a)  I  i?<fr.     ^Y^^  ^^^  Qf  \7S5  (a)  that,  if  a  testator  did  not  use  words  of  per' 

Coolf,  p.   159.  ^  "^  --  »  1  -  1  i_       i_"j    J 

».  12. 1785,  0.  petuity,  a  fee  would  not  pass.     If  so,  the  rule  ought  to  be  abided 

^^  by ;  however  unreasonable  it  may  appear;  for  to  depart  from  it 

would  be  as  contrary  to  policy  as  to  law;  since  the  tides  to  many 

estates  in  this  country  Ivould  be  shaken  by  such  a  decision  as  is 

now  contended  for. 

The  later  authorities  have  gone  so  far  as  to  determine  that, 
the  word  **  estate^  or  words  equivalent  diereto,  such  as  "  all  I 
am  worth^^  and  the  like^  may  carry  a  fee.  The  word  ^^  estate^ 
has  a  very  extensive  meaning,  as  conveying  the  xvhok  interest 
of  the  testator;  ard  words  of  the  same  import  have  been  per- 
mitted to  have  the  same  effect* 

Thus  far  the  decisions  have  gone,  and  no  farther.  The  words 
**  -worldly  goods*'*  are  only  descriptive  of  the  kind  of  property^ 
not  of  the  quantity  of  interest;  and  such  words  have  never  been 
allowed  to  carry  a  fee.  In  Jackson  v.  Hogm^  7  Bro.  ParL  Cos. 
A/^7.  the  word  *'  effects^  being  in  a  residuary  clause,  and  cou- 
pled with  other  strong  expressions,  such  as  "  all  the  remmnder 
and  residue^  and  '^  real  and  persoml^^  were  supposed  to  relate 
to  the  totality  of  estate.  But  this  will  not  warrant  the  position 
that  ^^'effectsj'*  or  "-^  goods i^  in  an  introductory  clause^  can  be 
connected  with  a  devising  <:lausc  so  as  jo  enlarge  a  life^estate^  in 
law 's  into  a  fte-simple. 

Mr.  Wirt^s  observation  that,  when  personal  and  real  estate 
are  given  in  the  same  clause,  the  real  shall  pass  as  absobiteb/ 
as  the  personal^  does  not  apply  in  his  favour;  for  the  only  bequest 
of  personal  property  which  has  any  connection  with  the  devise 
of  the  lands  in  this  case,  is  that  relative  to  the  still;  a  share 
in  which  is  given  to  William  for  life  only* 

1  V 
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'•t.     The  testator's  disposal  of  the  still  certainly  famishes     "^/L^J^' 
/ong   argument  to   prove  that  he   supposed  that  he   had   v^^><-^^ 
d  words  sufficiently  strong  to  give  an  absolute  estate  in  his       Wyatt 
nds;   for  recollecting  that  favourite  object  (the  still)  was  i/i- Sadler's  heir», 
capable  of  partition^  he  gives  it  to  his  elckst  son,  after  the  death  — — — 
of  William;  which  shews  that  had  he  intended  his  lands  to  go 
to  the  same  son,  he  would  have  said  so. 

May  9,  1810.     The  X^^S^^  delivered  their  opinions. 

Judge  Tucker,  (after  stating  the  case.)  Mr.  Wickham^  for 
the  appellant,  admitted  that  it  was  the  probable^  and  even  apparent 
intention  of  the  testator  to  give  his  two  sons  an  equality  of 
estate  as  well  as  an  equal  quantity  in  his  lands :  but  contended 
that  no  estate  in  fee-simple  could  pass,  even  by  a  will,  without 
words  of  inheritance,  or  of  perpetuity,  or  such  expressions  as 
were  descriptive  of  the  testator's  whole  estate  in  the  lands.  Mr. 
Wirt^  on  the  other  hand,  insisted,  that,  where  no  particular  estate 
is  limited  by  the  words  of  the  will,  the  testator's  intention  shall 
prevail.  The  case  was  very  ably  argued  on  both  sides,  and  I 
felt  myself  much  obliged  to  the  counsel  for  their  assistance. 

The  subject  of  testamentary  dispositions  of  land  received  in 
this  Court,  in  the  celebrated  case  of  Kennon  v.  M'Robert  and 
Wife^  as  full  and  elaborate  a  discussion  from  the  bar  (as  I  have 
been  informed)  as  ever  any  cause  had  in  any  Court.  The  clear, 
lucid,  and  comprehensive  view,  of  the  subject  generally,  taken 
by  the  justly  celebrated  President  Pendleton,  in  the  opinion  -^  ■  ' 
which  he  delivered  as  the  resolution  of  the  Court,  points  out,  in 
my  opinion,  the  polarstar  by  which  Courts^in  future  ought^  in  all 
cases,  to  be  guuled  and  directed."  Tie  has  clearly  and  dlemonstra- 
tivcly  sliewn  that  there  are  no  precise  words,  no  precise  arrange- 
ment of  them,  ndr  any  thing  in  any  degree  technical^  necessary 
to  the  discovery  of  the  testator's  real  and  legal  intention.  He 
has  convicted  those,  who  have  contended  for  such  precision  and 
technicality,  of  inconsistency  and  contradiction,  and  has  demon* 
strated  (to  my  satisfaction  at  least)  that,  whenever  from  the 
whole  face  and  context  of  the  will,  we  can  collect  the  testator's  ^ 
intention,  we  are  bound  to  give  it  effect.(a)  plJi^'c^el 

46r.  Jackson 
T.  Hogan.  Cowp.^9.  S.  C.  1  Bro.  Ch  Rep  437.  3  Burr.  !t81.  3  P,  fi'ma.  295.  «P.  IVmw, 
I9i.    Forr.  160.    Amb,  387.    I  CaU^  127.    3  VaU^  306.    8  Vem,  690. 
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In  the  present  case,  I  am  fully  satisfied  that  the  testator  meant 

to  dispose   of  the   whole  estate*      And  that  under  the    words 

Wyatt       WORLDLY  GOODS,  he  meant  to  include  his  lands^   and  his  esttae 

Sadler'^  hcii-8.  therein.     The  next  sentence,  after  that  in  which  these  words  <»>• 

^— — ^—    cur,  contains  the  disposition  of  all  his  lands  to  his  wife^  for 

life  :  she  might  (as  was  suggested  m  the  argument)   have  been 

young,  and  a  remainder  for  life  only  of  very  litUe  value  to  his 

sons.     The  emphatical  words  that  after  her  death  all  his  lands 

should  be  eqtially  divided  between  his  fyeir  and  his  second  son. 

Dragon  Swamp  and  all,  impress  me  with  the  idea,    that  he 

thought  these  words  sufficient  to  slfcw  they  were  to  have  equal es* 

tateSj  as  well  as  eqital  quantities  in  the  land.  The  clause  respecting 

the  still  (as  was  very  pertinently  and   forcibly   observed  by  the 

counsel)  shews  he  recollected  that  favourite  object  was  incapable 

of  partition:  he  therefore  gives  it  to  the  eldest  son  whenever 

their  jcMUt  interest  in  it  should  cease.     Had  he  intended  the  lands 

also  to  go  to  the  same  son,  he  would  have  said  so. 

There  is  one  reason,  which  does  not  exist  in  England^  why 
the  intention  of  the  testator  in  the  distribution  of  his  lands 
among  his  children  ought  to  be  referred  to  an  estate  of  inherit- 
ance, unless  the  contrary  intention  manifestly  appear.  It  is, 
that  lands  were  the  property  most  easily  acquired  in  this  country^ 
as  well  as  most  necessary  to  the  support  of  a  family.  A  father^ 
often,  had  nothing  else  to  give.  In  distributing  it,  he  roust  be 
pfesumed  to  do  a  father's  part  among  his  children  by  giving  an 
estate  of  inheritance. 

I  therefore  think  the  judgment  ought  to  be  affirmed. 

(^  1  iFuih.      Judge  Roane.     In  the  case  of  Kennon  v.  if" Robert J^ct)  the 
Court,  after  discussing  much  at  large  the  question   whedier  the 
word  "  estate''^  could  be  transposed  from  the  introductory  part  of 
a  will,  to  the  devising  part,  so  as  to  enlarge  the  interest  de- 
vised  from   a  life  estate   into  a    fee,   left    that  question,  eX' 
pressly^  undecided.     It  did  so,  although  it  expressed  a  strong 
affirmative  opinion  upon  the  question;  because  the  case  couU 
(b^   Dou       ^^*'  S^  ^^  "P®**  another  point,  and  in  deference  to  the  cases  of 
^t)C    "^  670  ^^^^^^'  ^-    Sidebotham,{b)    Den  v.  Gasktn,(c)   and  Wright  v. 
id)  rU'iUMl  Wright y{d)  in  which  contrary  decisions  had  been  rendered.     To 
f)    D  u       ^^^^^  *^^'  ^^®*  might  have  been   added  (irUer  alia)  those  of 
354.      **        Shaw  V.  Russely  (cited  in  Den  v.  Gaskin^  Loveacres  v.  Bl^ht^(e) 
Ui!     ^'^^^'  and  Hogan  v.  Jackson.{f\  All  of  these  cases  seem  to  have  csta- 
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biidhed  the  position  beyond  a  doubt,  that  such  introductory  words,      '^^fo  ^' 
ahne^  are  not   sufficient ;  though  the   last-mentioned  case  very    v^^>r^ 
properly  admits,  that  they  may  be  resorted  to  as  a  help  to  guide        Wyatt 
the  judgment  of  the  Court,  in  relation  to  the  words  contained  Sadler's  hein. 
in  the  devise  itself.  The  opinion  of  the  Court  on  this  point,  as  ex-    — — - 
pressed  in  the  case  of  Kennon  v.  M^Robert^  seems  to  have  been 
grounded  upon  the  three  cases  of  Tanner  v,  Wise^(a)  IbbeUon  \.  {d)  3  P.  iVms, 
Becktvith^{6)  and  Graysvn  v.  Atkinson»(c)  A  reference  to  the  two  ?^s*     ^^^^^ 
4ormtr  cases  will  shew  that  there  were  words  also  in  the  body  of  !f"*P'     '^^^^ 
the  respective  devises,  in  aid  of  which  the  introductory    words  (c)    l    IVitu 
were  used ;  and  thus  the  decisions  on  them  are  perhaps  to  be  re- 
conciled to  the  tlistinction  taken  as  above,  in  the  case  of  Hogan  v. 
Jackson  :   and,  with  respect  to  the  last  case,  if  the  words  in  the 
body  of  the  will  "  all  the  rest  of  my  goods,  lands,"  &c.  do  not 
shew  fV  to  be  of  the  same  character,  the    introductory  words  are 
unusually  strong  to  import  an  intention  to  dispose  of  all  the  tes- 
tator's Hmporai  estates  ;  in  which  respect  the  preamble  before  us 
(it  will  presently  be  remarked)  is  different.     That  case  of  Grayson 
\.  Atkinson  is,  therefore,  perhaps,  the  only  case  that  can  be  found 
(or  was  relied  on  by  the  Court)  to  justify  the  construction  of  a 
fee,  from  the  words  of  the  preamble  of  a  will,  without  words  of 
similar  import,  in  the  body  thereof,  to  aid  which  the  introductory 
words  are  to  be  used.     The  weight  of  the  English  cases,  there- 
fore, undoubtedly  is  against  the  position  that  introductory  words, 
alotie^  are  competent  to  operate  an  enlargement  into  a  fee.     The 
opinion  in  the  case  of  Kennon  v.  M^ Robert  has,  however,  been 
since  admitted,  and  acted  upon  by  this  Court ;   and  it  has   now 
grown  into  a  rule  of  property,  (not  to  be  departed  from,)  that  the 
word  "  estate ^^  alone,  in  the  preamble  of  a  will,  is  sufficient.  The 
cases  of  Daoies  v.  Miter j(d)  and  Watson  v.  Powell^{e)  have  been  (^   i    Coi? 
decided  conformably  thereto ;  though^  in  the   former,  the  word  J^^- 
**  estate'*^  is  also  found  in  the  conclusion  of  the  will,  and  was  re-  306. , 
lied  on  by  the  Court  as  aiding  the  preamble.     In  all  those  cases^ 
however,  the  word  "  estate*^  was  found  in  the  introduction :  there 
was  no  opinion  given  in  relation  to  words  of  an  inferior  character. 
That  was  the  ultimatum  of  those  cases ;  and,  if  we  go  beyond  it,  and 
are  satisfied  with  terms  short  of  that,  we  do  not  stand  upon  the 
audiority  of  that  decision.     The  most  that  can  be  contended  for, 
in  favour  of  that  decision,  is,  that  it  has  exalted  the  introductor}' 
Urords  of  a  will  to  the  level  of  the  devising  part :  that  case,  how- 
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Apbil,      ever,  cannot  be  construed  to  have  decided,  that  words  contained 

1810. 

^^^-^^^   in  the  preamble  of  a  will  shall  carry  a  fee,  which  words  in  the 
Wyatt      devising  part  thereof  would  be  insufficient  to  produce  that  cSect* 

Sadler's  heirs.  That  is  going  a  grade  farther  than  was  necessary  in  that  case; 
for  the  word  "  estate^^^  if  found  in  the  devising  clause,  would 
have  been  sufficient.  Whenever  such  a  position  shall  be  esta- 
blished,  it  will  not  only  prostrate  one  of  the  best  setded  rules  for 
the  construction  of  wills,  but  also  lead  to  the  absurdity  of  sup- 
posing that  the  intention  of  the  testator  is  to  be  better  collected 
from  the  preamble  of  the  will  (which,  in  general,  contains 
nothing  more  than  the  formulary  expressions  of  the  scrivener) 
than  from  the  text  of  the  will  itself ;  and  that  slighter  expres- 
sions would  do  in  the  former  than  in  the  latter. 

Taking  the  preamble  of  the  will,  therefore,  to  be  of  equal 
dignity  with  the  body  of  the  will  itself,  ^nd  not  of  greater  ^ 
while  it  is  admitted  that  any  words,  however  irregular,  importing 
a  devise  of  an  inheritance,  will  carry  a  fee,  it  is  also  true  that,  if 
such  words  are  wholly  wanting,  nothing  but  a  life  estate  passes. 
There  is  no  position  of  the  law  better  established  than  this;  and 
this  rule  is  not  in  the  smallest  degree  impugned  by  any  of  the 
decisions  of  this  Court.     This  position  results  from  the  nature  of 

(o)Caw/».  90.  a  will,  which  is  only  considered  as  a  species  of  conveyance  ;(a) 
and  as  words  of  inheritance  are  indispensable  in  conveyances  at 
the  common  law,  so  they  are  necessary,  by  analogy,  in  the  case 
of  wills,  although  in  favour  of  the  intention  of  the  testator  (and 
because  he  is  supposed  to  be  inops  comilii)  any  equipollent 
words,  however  irregular,  are  received,  llius  it  is  held  that  **  all 
my  estate^^  or  "  all  my  interest^  will  do ;  but  that  '*all  my  larub 

i/»)  />o»f'.  at  ^."  will  not. (3)  The  former  will  suffice,  because  they  import 
the  quantity  of  interest  conveyed ;  for  an  **  estate^^  is  defined  to 

(^c)  Bi.  Com.  mtzxi  ^^  s\xc\i  interest  in  lands  as  the  tenant  hath  therein  ;''(c) 

354.  "^'  whereas  the  term  "  land"  only  imports  the  things  or  the  qiecific 

property  devised.  In  making  this  construction,  it  is  also  held 
that  we  must  have  resort  to  the  words  of  the  will  itself,  how- 
ever irregular ;  and  there  must  be  no  doubt,  upon  those  wcM-ds, 
taken  in  a  general  view,  that  a  fee  was  intended;  or  else  the  rule 

(</)     Doug,  of  law  must  prevail.(</)     It  must  prevail,  (and  has  been  so  deci- 

«?4u  <lcd  ^^  numberless  cases,)  although  it  is  at  the  same  time  admit- 

ted by  the  Judges,  that  that  rule,  in  many  cases,  thwarts  the  in- 
tention of  the  testator,  as  ordinaty  men  do  not  distinguish  be- 
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tween  the  gift  of  a  tract  of  land  and  that  of  a  horse:(a)  it  must      ^f^^  J^» 
also  prevail  in  cases  where  the  descent  of  the  land  to  the  heir    >^^  .^^^ 
seems  even  reprobated  by  leaving  him   a  disinheriting  legacy  of       Wyatt 
a  shilling,  or  the  like.(^)      The  general  intention  inferible  from  Sadiei-'s  heirs, 
the  consideration  just  mentioned  is  not  competent  to  operate  the  (a)     Vou^. 
enlargement :  we  must  look  for  it  in  the  words  of  the  will ;   and  304.*  %S7\' 
if  the  intention  of  the  testator  shall  chance  (in  any  case)  to  be  ^^^  ^^^' 
thwarted,  it  is  (to  use  the  language  of  Lord  3IansfieU)   because 
**  quod  voluit  non  dlxiU^^ 

In  the  case  before  us,  die  words  of  the  introduction  are,  "  as 
to  what  worldly  goods  it  has  pleased  God  to  give  me,  I  leave  and 
bequeath  as  follows.'*  There  are  no  words  here  descriptive  of 
the  testator's  interest  in  the  lands  in  question ;  nor  does  he  say 
that  he  means  to  dispose  of  all  his  worldly  goods,  and  much  less 
all  his  interest  therein.  He  only  says  that,  with  respect  to  his 
worldly  goods,  he  means  to  devise  so  and  so :  and  these  words 
would  have  been  still  proper,  had  the  testator  only  disposed  of 
half  his  estate,  or  of  his  lands  only.  These  arc  the  sentiments 
of  Lord  Mansjield^  in  relation  to  the  introductory  words  in  the 
will,  in  Den  v.  Gaskin;  words  which  are  similar  to,  but  stronger, 
at  the  same  time,  than  those  before  us.  I  will  not  say,  however, 
but  that  this  criticism  upon  the  introductory  words,  which  is 
entirely  proper  under  the  point  of  view  in  which  such  words  are 
held  in  England^  may  be  less  proper  under  the  decisions  of  this 
Court,  as  aforesaid,  by  which  the  character  of  such  words  seems 
changed  and  exalted,  and  they  are  placed,  as  it  were,  upon  a 
level  with  the  devising  words  themselves:  on  this  point,  however, 
I  give  no  opinion,  because  the  words  in  the  preamble  now  in 
question  stop  short  of  the  desideratum  required,  and  do  not 
import  the  quantity  of  interest  the  testator  professed  to  devise. 

The  case  before  us  is,  then,  a  naked  one.  The  introductory 
part  of  the  will  is  short  of  the  standard  required  by  the  decisions 
of  the  Court,  and  receives  no  aid  from  the  body  of  the  will  itself. 
Neither  can  such  aid  be  found  in  the  general  consideration  before 
stated.  This  is  admitted  by  the  Court  in  the  said  case  of 
Kennon  v.  M'-Robert.  In  that  case  the  Court  disclaimed  the 
power  to  change  the  law,  whatever  its  opinion  might  have  been 
touching  the  rule  in  question^  considered  as  a  new  case;  admitted, 
that  it  was  to  be  governed  by  precedents;  agreed,  that  cases  prior 
to  January  J  1787,  (when  the  conunon  law  rule  concembg  con- 

VtL.  R  3  Z 


546  Supreme  Court  of  Appeals. 

Apr  jr.,      veyances  was  changed  by  an  act  of  the  legislature^  must  be 

v^-v^^^     settled  by  the  decisions  of  that  time;  and  admitted,  that  the  in* 

Wyatt       tention  of  the  testator  (which  it  also  decides  is   to  be  coUected 

Sadier'sheiw.  from  the  will  itself)  must  not  prevail   against  the  settled  ruks  of 

-     construction. 

As  well,  therefore,  on  the  ground  of  the  principles  declared  by 
the  Court  in  the  said  case  of  Kemion  v.  APRobert^  as  of  those 
precedents  by  which  the  Court  professed  in  that  case  to  be  govern* 
ed,  I  have  no  hesitation  in  saying  that  only  an  estate  for  life 
passed  in  the  estate  before  us,  and  that  the  judgment  af  the  Dis- 
trict Court  is  erroneous,  and  ought  to  be  reversed.  A  contrary 
decision  in  this  case  (considering  that  almost  all  wills  have 
these  formulary  words  of  introduction  in  them)  would  go  the 
length  of  repealing  the  rule  aforesaid  altogether,  in  relation  to 
these  testamentary  conveyances;  and  that  by  the  mere  power  of 
the  Conrty  when  the  power  of  the  Legislature  only  was  deemed 
competent  to  make  the  change  in  relation  to  their  prototype, 
(common  law  conveyances^)  2iXiA  was  exercised  prospectively  only, 
(from  the  1st  of  January^  1787,)  leaving  all  prior  conveyances 
to  stand  by  the  rules  antecedendy  established ;  as  the  Court,  (in 
the  case  of  Kennon  v.  M" Sober tj)  has  also  expressly  held,  as 
aforesaid,  should  be  the  case  in  relation  to  wills  prior  to  the 
period  aforesaid.  That  case  itself,  therefore,  seems  to  me  a 
conclusive  authority  in  favour  of  a  reversal  in  the  present  in* 
stance. 

Judge  Fleming  stated  the  case,  and  proceeded  as  follows* 
The  only  question  is,  whether  William  Wyatt  (the  younger  son) 
took  an  estate  in  fee,  or  for  life  only,  in  the  lands  bequeathed  to 
him? 

Under  the  feudal  system  in  England  an  arrangement  was  made 
of  the  various  tenures  by  which  lands  were  to  be  holden.  It  was 
natural  to  suppose  that  technical  forms  would  not  always  be  at« 
tended  to;  and  hence  it  became  necessary  to  provide  a  rule  for 
cases  where  the  duration  of  the  estate  was  not  described.  Tfte 
rule  under  the  feudal  system  was,  that  conveyances  of  an  estate 
in  land,  without  words  of  inheritance  or  limitation,  passed  only 
an  estate  for  life. 

After  the  statutes  of  the  32d  and  34th  of  Henry  VIIL  a  more 
liberal  construction,  and  extensive  latitude  has  been  allowed,  in 
the  construction  of  wills  respecting  lands,  than  in  convejrances 
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by  deed;  on  account  of  the  former  beinc:  often  made  in  extrc-      April, 

.  IRlO 

xnity,  where  counsel,  skilled  in  the  technical  terms  of  the  law^    y,^-^-^ 
were  not  to  be  had:  and,  therefore,  the  intention  of  the  testator        vv}»tt 

.V. 

18  to  prevail   in  every  case  where  it  does  not  contravene  some  Sadler'*  heirs, 
known  and  established  rule  of  law.  — — — — . 

Lord  Holt^  and  other  Judges  in  more  modern  times,  empha- 
tically call  that  intention  the  polar  star  by  which  our  decision  is 
to  be  guided.  And  Justice  Bullery  in  delivering  his  opinion  in 
the  case  of  Hodgson  v.  Ambrose^  Douglas^  341.  noticed  what 
Lord  Hardwicke  truly  said,  in  Bagshaw  v.  Spencer^  1  Vez*  142. 
2  Atk.  577.  **  there  can  be  no  magic  or  particular  force  in  certain 
words,  more  than  others;  their  operation  must  arise  from  the 
sense  they  carry .**  And,  he  added, "  I  say,  that  sense  can  only 
be  found  by  considering  the  whole  will  together.  That  is  the 
first  and  great  rule  in  the  exposition  of  all  wills ;  and  it  is  a  rule 
to  which  all  others  must  bend.  It  says,  *  if  not  inconsisteyit 
with  the  nUesoflawP  but  it  must  be  remembered  that  those 
words  are  applicable  only  to  the  nature  and  operation  ot  the  estate 
or  interest  devised,  and  not  to  the  construction  of  the  words.  A 
man  cannot,  by  will,  create  a  perpetuity,  put  the  freehold  in  abey- 
ance, nor  limit  a  fee  upon  a  fee,  &c.  But  the  question  whether 
the  intention  be  consistent  with  the  rules  of  law,  or  not,  can  never 
arise  till  it  is  settled  what  the  intention  was ;  and,  if  it  be  appa- 
rent, I  know  of  no  case  that  says  a  strict  legal  construction,  or  a 
technical  sense  of  any  words  whatever,  shall  prevail  against  it,'* 
Nor,  in  my  apprehension,  shall  the  want  of  a  technical  word 
frustrate  the  intention  of  a  testator,  where  it  is  apparent  upon  the 
face  of  the  whole  will  taken  together. 

Lord  Mansfield^  in  the  case  of  Mudge  v.  Blighty  Cowper^  355. 
after  noticing  that,  at  common  law,  a  deed,  without  words  of 
limitation^  conveys  to  the  donee  only  an  estate  for  life,  adds,  **  but  I 
really  believe  that  almost  every  case  determined  by  this  rule,  as  ap- 
plied to  a  devise  of  lands  in  a  will,  has  defeated  the  real  intention 
of  the  testator.  Notwithstanding  this,  where  there  arc  no  words 
of  limitation,  the  Court  must  determine  in  the  case  of  a  devise 
affecting  real  estate,  that  the  devisee  has  only  an  estate  for  life. 
But,  as  this  rule  of  law  has  the  effect  I  have  just  mentioned,  in 
defeating  the  intention  of  the  testator,  in  almost  every  case  that 
occurs,  the  Court  has  laid  hold  of  the  generality  of  other  expres- 
sions in  a  will,  where  ant/  such  can  be  found,  to  take  the  devise 
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April,     out  of  this  rule.     Therefore,  if  a  man  says  *I  give  all  my  estate^ 
V^^  >^   that  has  been  construed  to  pass  a  fee :  or  even  if  words  of  locality 
Wyatt       are  added  as  *  all  my  estate  at  AJ^  it  has  been  held  that  the  whole 
Sadier^»  hein.  of  the  testator's  interest  in  such  particular  lands  will  pass,  though 
*— "■"""^'^  no  words  of  limitation  are  added.     2  P.  IVms.  524.     So  in  the 
case  of  Hogan  v.  Jackson^  from  Ireland^  the  Court  had  no  diffi- 
culty in  saying  that  the  words  *a//  my  wordly  substancej^  in  the 
introductory  part  of  the  will,  meant  every  thing  the  tesutor  had, 
and  that  the  words  all  his  real  effectn^  in  the  subsequent  residua- 
ry devise,  were  equivalent  to  worldly  substance^  and  carried  cveiy 
thing  to  the  residuary  devisee.     In  general^"  (adds  Lord  MmS' 
field^  "  wherever  there  are  words  and  expressions^  either  general 
or  particular^  or  clauses  in  a  will^  which  the  Court  can  lay  hold  ofy 
to  enlarge  the  estate  of  a  devisee,  they  will  do  so,  to  effeqtuatc 
the  intention.     But,  if  the  intention  of  the  testator  is  daubtjii/j  the 
rule  of  law  must  take  place.** 

In  the  case  before  us,  I  have  no  doubt  but  the  intention  of  the 
testator  was  to  pass  a  fee  to  both  his  sons.  First,  because  in 
the  introductory  part  of  the  will  he  uses  this  expression;  ''and  as 
to  what  worldly  goods  it  hath  pleased  God  to  give  me,  I  leave 
and  bequeath  as  followeth  ;^  and  immediately  proceeds  to  dispose 
of  his  lands^  in  the  first  clause  of  his  will;  manifesting  thereby  his 
idea  that  the  words  worldly  goodsy  comprehended  all  his  woridly 
possessions,  and  were  tantamount  to  the  words  aU  his  worldly 
estate;  and  it  seems  agreed  on  all  hands,  that,  had  he  used  the 
word  estate^  instead  of  goods^  a  fee  would  have  passed  to  his  son 
William;  (see  Davies  v.  Miller^  1  Ca//,  127.  and  Watson  v. 
Powell^  3  CW//,  306.)  and,  to  my  mind,  the  latter  was  as  expres- 
sive of  his  intention  as  the  former  would  have  been.  We  firc- 
quendy  find  men,  who  are  unacquainted  with  the  technical  terms 
of  the  law,  using  the  word  goods^  to  signify  estate;  a  recent 
instance  has  occurred,  during  the  present  term  of  this  Court,  in 
the  will  of  William  Murray^  in  the  preamble  of  which  he  ex- 
pressed his  intention  of  disposing  of  ail  his  worldly  goods^  luA 
immediately  proceeded  to  bequeath  (not  devise)  his  lands.  la 
the  case  before  us,  the  testator,  after  giving  his  wife  a  life  in  his 
lands,  adds,  *^  Item,  after  the  decease  of  my  wife,  I  give  and 
be(]ueath  to  my  sons  Richard kh^  William  Wyatt  all  my  land,  to  be 
equally  divided  between  thtr,,^  Draj^on  Swamp  and  all ^"^  manifest* 
ing  thereby  y  in  my  apprehension^  his  intention  that  his  sons  should 
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be  egualj  not  only  respecting  the  quantity,  but  also  the  interest      April, 
they  were  to  enjoy  in  his  lands;  which  was  an  absolute  fee.     He     s^^srs^ 
then  directs  his  stfll^  likewise,  to  be  between  them,  for  their  own       Wj  ait 
tise,  and  after,  to  his  son  Richard;  that  being  an  article,  which,  Sadlei-'s  heit> 
if  divided,  would  be  rendered  useless  to  both  sons.  — — — — 

On  this  view  of  the  case,  even  from  the  English  authorities,  it 
"appears  to  me  •that  William  Wyatt  took  a  fee  in  the  lands  be- 
queathed  to  him  by  his  father's  will;  but,  if  not,  the  case  of  Ken^ 
non  V.  M^Roberty  in  this  Court,  and  the  subsequent  cases  of 
Daviea  v.  Milkr^  and  Watson  v.  Powell^  seem  to  have  put  it 
beyond  a  doubt*  I  am  therefore  of  opinion,  that  the  judgment  of 
the  District  Court  ought  to  be  affirmed. 

By  a  majority  of  the  Court,  the  judgment  was  affirmed* 


Johnson  and  others  against  Johnson's  Widow  and  Heirs.   ^^'^^'^^ 

THIS  was  a  suit  in  Chancery  in  the  County  Court  of  South-  i.  a  fec-iim- 
amptony  by  the  widow  and  children  of  Robert  Johnson  the  Uind8^*'"might 
younger,  against  Edmund  Johnson^  grandson,  and  heir  at  law  of  F^J'^b^fore 
Robert  Johnson  the  elder,  and  Joseph  znd  Lemuel  JoneSy  purchsL-  uieactofjzss, 
scrs  trom  the  said  Edmund^  to  recover  of  them  a  tract  oi  land  -wordt  oj  per- 
devised  to  Robert  Johnson  the  younger,  by  the  will  of  the  said  ^/^^r^,"^^ 
^o*^rrthe  elder,  bearing date^e>^m^er  4,  1772,  and  admitted  [f'^'^P^^^j;^^^^ 
to  record  the  12th  of  the  same  month.  from  ihew/wte 

TThe  clauses  on  which  the  controversy  turned  were,  **  I  gave  gether,  that 
and  because  to  my  son  Robert  Johnson^  120  acres  of  land  that  I  JJJ?<^^"  o^/ 
bought  of  James  Kitchen^  9i\iA  1  cow  and  1  calf,''  &c.  proceed-  the  testator. 
ing  to  mention  several  other  articles  of  personal  property.  **  I  2.  Where  an 
give  and  because  to  my  grandson  Edmund  Johnson^  5s,  I  give  tutor  uses  tiic 
and  because  all  the  rest  of  my  worldly  estate  to  my  well  beloved  J"^^ng '*  IJ 
wife  Martha  Johnson,  to  be  at  her  dispoon  tn^rin  of  her  life  or  *;"'*  ''^"^  **  '*!• 
widowhood,  and  afterwards  to  my  son  Britain  Johnson^  to  him  his    peraonaf 

lOr  ever.  m    tite    tamr 

The  bill  set  forth  that,  although  there  are  no  words  of  perpe-  ^^f^  jf  /j^ 
tuity  in  the  devise  of  the  land  to  Robert  the  yoimger,  the  plain-  },^^  j^j^^'^ Jj  f^^ 
tiffs  could  prove  that  the  testator,  at  the  time  of  making  the  will,  give  them  iiie 
told  Joseph  Bradsharvy  the  writer  thereof,  to  give  the  said  120  ^"boih^kincl* 
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acres  of  land  to  his  son  Robert^  and  his  heirs;  and  this,  fixy 
contended,  was  strongly  corroborated  by  every  devise  and  be- 
quest contained  in  the  will.  They  prayed  a  decree  for  the  land, 
(as  being  entitled  under  Robert  the  younger,  he  having  died  intes- 
tate,) and  for  general  relief. 

The  defendants  relied  on  their  construction  of  the  wiU,  as  giv- 
ing to  Robert  the  younger,  an  estate  for  life  only^  and,  imme- 
diately upon  the  death  of  the  testator,  the  reversion  in  fee  to 
Edmund  Johnson^  his  heir  at  law.  They  denied  any  knowledge  of 
the  testimony  of  Joseph  Bradsfiaw^  but  believed  that»  even  if  it 
were  as  stated  by  the  plaintiff,  the  Court  should  disregard  iU 

The  only  depositions  taken  were  those  of  Council  Johnson  and 
Sarah  Johnson^  proving  declarations  by  the  tesutor  some  time 
previous  to  his  death,  that  he  intended  to  have  his  will  altered, 
and  give  the  planution  that  he  bought  of  James  Kitchen^  to  his 
son  Robert  Johnson^  }un. 

The  County  Court  decreed  the  land  to  the  plaintiffs,  and,  on 
an  appeal  to  the  Superior  Court  of  Chancery  for  the  fFilSams- 
burg  District,  Chancellor  Tyler  was  of  opinion,  "  that,  upon  a 
fair  construction  of  the  wiWoi  Robert  Johnson  the  elder/n  was  his 
intention  that  Robert  Johnson  the  younger,  his  eldest  son  thenlhr- 
ing,  should  have  an  absolute  interest  in  the  tract  of  land  dt^vvsed  to 
him,  in  the  same  manner  as  he  intended  the  said  Robert  should 
enjoy  the  personal  property  devised  to  him  in  the  same  clause 
wherein  the  land  is  devised  ;*'  and  that  there  was  no  error  in  the 
said  decree,  except  that  the  County  Coun  should  have  decreed 
the  dower  of  the  appellee  Mary^  in  the  said  land,  to  be  assigned 
to  her;  partition  of  the  said  land  (subject  to  the  said  dower)  to 
be  made  among  the  children  of  the  said  Robert  Johnson  the 
younger;  and  an  account  to  be  taken  of  the  rents  and  profits  of 
the  said  land  whilst  in  the  possession  of  the  appellants.  He 
therefore  sy^rmed  the  decree  as  far  as  it  went,  and  remanded  the 
cause  for  farther  proceedings ;  from  which  decree  an  appeid  was 
taken  to  this  Court. 


Callj  for  the  appellant,  made  two  points;  1.  A  life^estate  anbf 
passed  to  Robert  Johnson  the  younger.  This  is  a  mere  naked 
case  of  a  devise  ot  land  to  a  son,  (not  being  heir  at  law,)  without 
any  words  of  perpetuity,  and  without  any  words  in  the  preamble 
to  supply  their  place.  None  of  the  cases  come  up  to  this.  It 
6 
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snay,  perhaps,  be  said  the  residuary  clause  makes  a  difference;     April, 

but  that  would  not  benefit  the  plaintiffs,  because  they  are  not  en«  \^^>r^^ 
titled  under  it.  Joknsou 

2.  The  Court  of  Chancery  hzd  no  jurisdiction ;  (unless  as  to  Johnson's 
the  dower  of  the  widow,)  because  the  remedy  was  complete  at  Widow. 
law. 

Wkkham^  contra.     The  case  of  Wyatt  ¥•  Sadler^(a)  is  decisive  (a)  Ante,  p. 
of  this,  on  the  merits;  establishing  the  great  rule  that  the  testa- 
tor's intention  ought  to  prevail.     Here  the  testator  was  a  very 
illiterate  man,  altogether  unacquainted  with  law  or  with  techni-  * 

cal  terms.  His  giving  real  and  personal  property  in  the  same 
clause,  and  by  the  same  words,  clearly  proves  that  he  knew  no 
difference  between  them,  but  intended  an  equally  absolute  estate 
in  both;  and  his  bequeathing  Jive  shillings  to  his  heir  at  law 
shews  that  was  all  he  meant  to  give  him.  But  the  residuary 
clause  is  decisive  to  shew  that  he  thought  he  had  given  all  his 
estate  in  the  land  in  the  foregoing  part  of  the  will.  It  is  not 
probable  that  he  contemplated  giving  his  wife  a  remainder  for 
life  after  an  estate  for  life  to  his  son. 

As  to  the  jurisdiction.  The  widow  and  infant  children  join 
in  the  suit.  She  is  clearly  entided  to  dower.  There  being, 
then,  no  exception  to  the  jurisdiction,  the  Court,  having  it  for 
part^  will  entertain  it  for  the  whole* 

Call^  in  reply.     The  circumstance  of  real  and  personal  estate 
being  joined  in  the  same  clause  makes  no  difference ;  for  in  the 
case  of  Forth  v.  Chapman^(b)  recognised  in  Hill  v.  Burrow^(c)  (b)  1  PfTw*. 
it  was  decided  that  the  same  words,  as  to  the  two  different  kinds  (cfs  calf, 
of  property,  should  be  taken  in  different  senses,  though  occurring  ^*' 
in  the  same  clause. 

The  testator's  giving  his  heir  at  law  five  shillings,  does  not 
prove  that  he  meant  to  give  the  more  to  the  other  devisee. 

But  the  residuary  clause  is  said  to  be  decisive.  Be  it  so. 
Then  the  appellees  are  not  entided;  but  the  testator's  widow, 
in  whom  the  reversion  in  fee  vested  by  that  clause.  It  is  con- 
tended to  be  improbable  that  he  intended  this.  The  same  argu- 
ment was  used  and  overruled  in  Selden  v.  King*{d)  But  in  Ken*  r^  g  qqU,  r^; 
non  v«  M^Robertj  this  Court  expressly  decided  that,  where  there 
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'^fg'o^*  is  any  other  estate  for  the  residuary  clause  to  operate  upon,  it 

v^F-v^^/  will  not  carry  the  estate  from  the  heir  at  law. 

Johnson 

Johnson's  Monday^  31  ty  14.     The  Judges  pronounced  their  opinioos« 

WWow. 


Judge  Tucker.  The  principal  question  in  this  cause  depends 
upon  the  construction  of  the  will  of  Robert  Johnson^  a  nK>st  illi- 
terate man,  if  we  may  trvist  the  evidence  arising  out  of  the  will 
itself,  dated  «SV/;^em^^r  4,  1772,  and  proved  and  admitted  to  re- 
cord  eight  days  after;  whence  it  may  be  inferred,  thai  it  was 
made  in  extremis^  and  when  the  testator  was  perfecdy  inofis  con* 
siliu  The  testator,  having  bequeathed  his  soul  to  Almighty- 
God,  and  desired  to  be  buried  in  a  christian-like  manner,  without 
further  preamble  proceeds  thus :  **  It  is  my  desire  I  gave  and  be- 
cause (give  and  bequeath)  to  my  son  Robert  Johnson  120  acrcft 
of  land  I  bought  of  James  Kitcfien^  and  one  cow,  and  one  calf, 
and  one  heifer,  and  one  feather-bed,  and  furniture,  two  ewes  and 
two  lambs;  and  two  sows,  and  one  mare,  saddle  and  bridle."  He 
then  gives  similar  legacies  oi personals^  to  three  of  his  daughters* 
Then  1/.  5s.  to  his  grandson  Kinchen  Johnson^  to  be  paid  to  him 
at  20  years  old ;  and  then  to  his  grandson  Edmund  Johnson  (his 
heir  at  law)  5  shillings ;  then  5  shillings  to  another  daughter;  and 
concludes  thus  :  "  I  give  and  because  (bequeath)  all  the  rest  of 
my  worldly  estate  to  my  well  beloved  wife  Jf.  y.  to  be  at  her  dig* 
poon  (disposal)  ingurin  (during)  her  life,  or  widowhood,  ai^  af« 
terwards  to  my  son  Britain  Johnson  to  him  for  ever.^^  The  ques- 
tion  is,  what  estate  did  Robert  Johnson  take  in  the  120^pe» 
above  first  devised  ?  Jf  -•* 

I  had  occasion  to  remark  the  other  day,  that  the  late  President 
Pendleton  had,  in  the  case  of  Kennon  v.  M*'Robert^  clearly  de- 
monstrated (to  my  satisfaction  at  least)  ^^  that  there  are  ao  pre- 
cise words,  nor  any  precise  arrangement  of  them,  nor  any  thing 
in  any  degree  technical^  necessary  to  the  discovery  of  the  testator's 
REAL  and  LEGAL  intention ;"  and,  that "  whenever,  from  the  whole 
face  and  context  of  the  will,  we  can  collect  the  testator's  real  in- 
(ji)  Jtite,  p.  tention,  we  are  bound  to  give  it  legal  effect."(a)  In  the  case  of 
Sadier!^^   ^'  Rose  V.  Hilly(b)  Lord  Mansfeldy  speaking  of  the  testator's  mean* 
(^)  3  Burr,  j^^^^  ^^CiAy  "  the  testator  uses  the  same  words  in  disposing  of  the 
real  estate,  as  he  does  in  disposing  of  the  personal;  and  they  ex* 
PLAIN  EACH  OTHER."  Here  the  testator  has  done  the  same  tiuogi 
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in  the  aamc  sentence.  So  far,  then,  we  may  consider  it  as  ex- 
plaining his  intention  to  give  an  cdfsohite  property  in  the  one  as 
well  as  in  the  other. 

There  are  other  circumstances,  apparent  upon  the  face  of  the 
wilU  to  corroborate  this  construction.  He  gives  to  his  grandson 
(his  heir  at  law)  jft^  shillings.  Probably  because  he  had  given 
his  father,  in  his  life-time,  whatever  he  had  intended  to  give  him. 
Be  this  as  it  may,  it  creates  a  very  strong  presumption  he  had 
no  intention  that  he  should  ever  inherit  this  120  acres.  Ignorant 
as  he  was,  he  seems  to  have  known  that  one  person  might  enjoy 
property  by  a  gift  for  life, and  another  forever  afterwards.  This 
appears  frpm  the  gift  of  all  the  rest  of  his  worldly  estate  to  his 
wife  for  her  life,  or  during  widowhood,  and  afterwards  to  his 
son  Britain  Johnson.  Why  then  did  he  not  express  himself  in 
Kke  manner  as  to  this  land,  if,  indeed,  he  intended  only  to  give  a 
Ufe^estate  in  it  ?  These  circumstances  arc  so  many  evidences  of 
intention,  that  I  think  we  ought  not  to  reject  them,  although  they 
may  come  within  none  of  the  technical  rules  heretofore  laid  down 
by  the  courts  of  Westminster  Hall. 

Objection.  The  residuary  clause  to  the  wife,  with  remainder 
to  tus  son  Britain^  will  carry  the  fee,  in  this  case,  both  from  the 
heir  at  law  and  Robert.  I  think  not.  For  the  rule  that  you  can- 
not infer  a  particular  intention  from  a  sweeping  residuary  clause 
was  recognised  in  the  case  of  Kennon  v.  M'' Robert;  and,  accord- 
ing toJny  conception  of  that  case,  the  residuary  clause  in  that 
was  equally  as  strong  as  in  the  present.  It  cannot  be  thought 
that  the  testator  meant  to  give  a  life-estate  to  his  wife  in  this  land, 
o^^emainder  (after  two  life-estates)  to  his  son  Britain^  by  these 
g^Al  wonis,  which  may  well  be  satisfied  otherwise :  for,  from 
the  affectionate  terms  in  which  he  speaks  of  his  wife,  there  can  be 
no  doubt  that  there  was  other  estate  upon  which  this  residuary 
clause  might  operate.(a)  I  am  therefore  of  opinion  in  favour  of 
affirming  the  decree,  not  only  of  the  Chancellor,  but  of  the  County 
Court,  so  far  as  it  goes  to  this  point. 


April* 
1810. 


Johnson 

▼. 
Johnson's 
Widow. 


(fl)  1  Wash. 
111.  At^tion 
V.  M'Hobert. 


Judge  Roane.  My  opinion  is,  that  Robert  Johnson  the 
younger  took  an  estate  for  life  only,  in  the  premises  in  question. 
My  reasons  for  this  opinion  were  stated  in  the  case  of  Wt^att  v. 
Sadler^  the  other  day ;  and  I  shall  not  repeat  them.  I  am  free, 
however,  to  admit,  that,  under  the  opinion  of  the  other  Judges 
Vol.  I.  *A 


Widow. 
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^1810^'      in  that  case,  a  fee  passed  to  Robert  Johnson.     There  is  no  difier- 

v^-v^Si/     ence  between  the  cases,  so  far  as  we  are  to  be  guided  by  prece^ 

Johnson      dents.     My  own  opinion,  therefore,  i^,  that  the  decree  ought  to 

Johnfion'i     be  reversed;  but,  in  deference  to  the  decision  of  this  Court  in 

the  case  of  Wyatt  v.  Sadler^  it  must  be  affirmed. 

Judge  Fleming.  In  the  construction  of  this,  as  of  other 
wills,  to  discover  the  intention  of  the  testator,  we  must  take  the 
whole  together,  and  judge  accordingly.  The  writer  of  'this  wiH 
was  very  illiterate,  and  totally  unacquainted  with  the  technical 
terms  of  the  law ;  and  the  testator  having  given  the  land  in  the 
same  clause,  tind  in  the  same  words  used  in  disposing  of  personal 
property,  (the  absolute  right  in  which  passed  to  the  legatee,)  it 
appears  to  me  that  the  testator  did  not  intend  a  remainder,  on 
the  death  of  hii  son  Robert^  to  his  heir  at  law,  to  whom  he  gave 
a  small  pecuniary  legacy,  and  says  no  more  of  him.  And,  in 
the  last  clause  of  the  will,  he  gives  all  the  rest  of  his  worldUf  es* 
tate  to  his  well  beloved  wife  Martha  Johnson^  to  be  at  her  **  dJ«- 
poon  ingurirC^  of  her  life  or  widowhood ;  (meaning,  I  suppose,  it 
her  disposal  during  her  life,  &c.)  If  Robert  took  only  an  estate 
for  life  in  the  land,  his  widow,  by  the  residuary  clause,  would 
have  taken  a  remainder  during  her  life,  or  widowhood,  as  such 
remainder  was  not  otherwise  disposed  of  by  the  will;  and  it  could 
never,  I  conceive,  have  been  in  the  contemplation  of  the  testator 
to  make  such  remote  provision  for  his  wife,  on  a  supposition 
that  she  would  survive  his  son  Robert.  But,  on  a  presumption 
that  Robert  took'  an  estate  in  fee^  the  whole  of  the  will  (though 
written  in  very  untechnical  language)  seems  perfectly  constat* 
ent.  I  am  therefore  of  opinion,  that  Robert  took  a  fee  in  die 
land  in  controversy;  and,  if  I  had  doubted  on  the  subject,  it  hav- 
ing been  already  so  decided  by  two  different  Courts,  I  should  not 
now  disturb  the  decree. 

Decree  affirmed.* 

*  Note.  It  seems,  from  tbii  case,  that  a  jotfU  suit  in  Chancery  mf  be  maintiimrd 
in  behdf  of  a  roidow  and  heirs  or  devisees^  to  recover  land  in  which  the  widow  has  • 
right  to  dower,  on  a  bill  stating  a  case  in  other  respects  proper  for  a  Court  of  Lsir» 
(or  alleging  another  oircumstanoe,  apparently  with  a  view  to  give  the  Court  of 
Equity  jurisdiction,  without  ^oq/*  of  such  circumstance,)  and  merely  prajing^  st 
decree  for  the  Umd,  and  for  general  relief,  without  speciality  claimbg  dower,  or 
HEBtyiog^that  it  noay  be  amgned ;  ihsX»  haTiBg.  jurisdiction  as  to  the  right  of  d^rtfer. 
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Newell  agamst  Wood,  Governor  of  the  Commonwealth.    ^'^^'J^^J' 

IN  an  action  of  debt  in  the  County  Court  of  Wythe,  on  a  She-  \  ^  ^"^  ^ 
riff^a  bond,  in  the  name  of  James  Wood^  (who  sued  for  the  be-  toajadgment 
nefit  of  ^i/&'am/nf/e^/99r,)thedeclaration,  in  the  beginning  there*  the  name  ^ 
of,  compUiDcd  of  James  NevOelt^  Stephen  Saunders  and  Henry  for  tSTbe'Te'fit 
Hamilton^  in  custody,  &c.  of  a  plea  that  they  render  unto  the  o*"  *  re/d^w, 

^  ^  ^  ought    to    be 

plaintiff /Air/^  Moz^^oni/ dollars,  which  they  owe  and  unjustly  de-  tcrreiioDsueh 
tain ;  for  that,  whereas  the  said  defendants,  and  a  certain  Andrew  7oion\he*ffL 
Thompson^  William  Drope  and  John  Hay^  by  their  ctrXzva  writing  ^''"®^- 
obligatory,  sealed  with  their  seals,"  &c*    "  acknowledged  them*    2.  The  court 
selves  to  be  held  and  firmly  bound,  yet  the  said  defendants^  or  the  jurisdWion  to 
smd  William  Drope^  Andrew  Thompson^  and  John  Hay^  have  not  jUdgracnt  on  a 
paid,"  &c.     After  a  common  order  confirmed  against  the  defend-  J^thc  Smai^ 
ants,  leave  was  given  to  amend  the  declfiration  by  making  Thomp»  ty  amouot  u> 
son  and  Drope  and  William  Hay^  administrator  of  John  Hay^  de-  ted  by  law.  ' 
fendants*     But  no  amendment  appears  to  have  been  made.     A    3.  The  point 
verdict  having  been  found  for  the  plaintiff,  the  defendants   filed  ^£^^^f^  ^^ 
errors  in  arrest  of  judgment;  alleging  that  ^  they^  as  sureties  of  Berkeley^  V 
Andrew  Thompson^  were  not  liable   to  the  plaintiff,  until  the  was    in   like 
said  plaintiff  had  established   his   claim  in   a   suit  against  An^  ^^^X^  ^ 
dretv   Thompson^  their  principal*^     The  County  Court  arrest-  ^ase. 
ed  the  judgment.     But  on  an  appeal  t  o  the  Washington  Dis-   4.  If  a  court 
trict  Court,  that  judgment  was  reversed,  and  judgment  entered  yill/^J^^ 
for  thirty  thousand  dollars,  (the  penalty  of  the  bond,)  to  be  dis-  ^ao!^t\!^, 
charged  by  the  payment  of  23  dollars  and  40  cents,  (the  damages  nevcnheiessj 
assessed  by  the  Jury,}  and  such  other  damage's  as  may  be  hereafter 

the  Court  will  entertain  it  for  the  whole  tubjeet  in  eontroversy,  and,  after  decree* 
ing  the  land  to  the  plaintiffs,  will  go  on  to  decree  attignment  of  dower  to  the  widow, 
parHHon  wniOii%  the  other  plaintiflTs,  and  rents  and proJit$  v^^insi  the  defendants. 

Sec  «  Aik.  3.  Cook  t.  Martyn,  in  which  it  is  said  that  'Spraying'  general  relief  is 
soffiaent,  though  the  plaintifT  should  not  be  more  explicit  in  the  prayer  of  his  bill;'^ 
and  ibid.  141.  Grimes  t.  French;  ••  though  you  pray  general  relief  by  your  bill,  you 
may  at  the  iar,  pray  a  particular  relief  that  is  agreeable  to  the  case  you  make  by 
your  billt  but  yon  cannot  pray  a  particular  relief  which  is  entirely  different  ft*om 
the  oase)'*or ''inooosistent  withit."  Cooper* s  Eg,  Pleading,  14.  and  tJie  cases 
there  cited.  For  example,  the  pUintiff  may  have  an  account  for  rents  and  profits 
«nder  the  prayer  for  general  relief,  if  the  cuse  made  by  di»  bifl  eotatle  him  t*  it; 
but  not  otherwiwi.    d  Mk*  139^ 
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ApniL,      assessed  upon  suing  out  a  scire  facias  thereon,  and  asugntng  new 
breaches."* 

A  writ  of  supersedeas  to  this  judgment  was  awarded  by  a  Judge 
of  the  Court  of  Appeals ;  which  writ  was  executed  on  Wiiiiam 
Ingledove^  the  relator^  and  not  on  James  Wood,  the  nominal plain^ 
itff.  This  was  afterwards  determined  by  the  Court  to  have  bccil 
sufficient  and  proper  service  of  the  writ. 

Wtchham^  for  the  plaintifis  in  error,  assigned  the  following  rea- 
sons for  reversing  the  judgment : 

1st.  Because  the  suit  was  not  commenced  against  ali  the  obli- 
gors ^o/n^/v,  nor  any  one  of  them  severally;  but  against  three  out 

(tty^^***  of  six  obligors.(a) 

B,  u  Jltiu  2d.  Because  if,  in  consequence  of  the  order^  made  in  the 
Countv-  Couru  authorizing  the  plaintiff  to  make  Andrew  Thompm 
8on^  William  Drope^  sind  William  Hay  ^administrator  of  John  Hay^ 
deceased^  defendants,  these  persons  should  be  deemed  parties  to 
the  suit  and  judgment,^  the  said  judgment  is  ent)neous  in  this, 
that  WiUiam  Hay^  as  administrator,  is  joined  in  the  samt^  suit 
with  others  who  are  sued  in  their  otvn  right;  which  is  contraiy 
to  law. 

He  contended,  also,  that  this  case  was  within  the  jurisdictioii 
of  the  Court ;  although  the  damages  recovered  amounted  only  to 
23  dollars  and  40  cents ;  because  the  matter  in  controversy  was 
more  than  100  dollars;  and  because,  by  the  judgment  of  the  Dis- 
trict Court  the  plaintiffs  in  error  were  liable  for  the  sum  of  30,000 
dollars,  which  might  be  recovered  on  the  assignment  (tf  new 
breaches* 

TTie  CounT  (consisting  of  all  the  Judges)  agreed  in  opinion, 
that  the  first  error  assigned  was  fatal,  upon  the  authority  of  Left^ 
wich  v.  Berkeley,  and  that  this  Court  has  jurisdiction  in  all  cases 
where  the  penalty  of  the  bond  is  sufficient ;  the  Judgment  being 
always  for  the  penalty^  to  be  discharged  by  the  damages^  Sccf 

•  Note.    See  I  IVaah^  ^\,  98.  Bibb  t.  Cauthorne. 

t  No  appeal  now  lies  lo  the  Court  of  Appeals  from  any  judgment  on  a  firA' 
coming  6§nd;  but  only  a  lorU  •feiror  or  ntpersedeat,    2  Bev,  Code,  p.  13S.  s.  3. 
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Judge  RoAK£  observed,  that  the  County  Court  had  rendered      ^fg^^^^ 
a  right  judgmenty  though  for  a  wrong  reason.  \^^>rsi^ 

Newell 

V. 

Judgment  of  the  District  Court  reversed,  and  that  of  the  Coun*       Wood. 
ty  Court  aflirmed*  — — — 


Whitehom  and   Wife   and   others,  Heirs  and  Executors   mdnesday. 


of  John  Clanton,  against  Hines  and  others,  Adminis- 
trators'' and  Heirs  of  William  Howell. 


Miy  16. 


WILLIAM  HINES  and  John  MiUisony  administrators  of  Wil-  i.  Under 
Ham  Howell^  deceased, 'and  the  said  John  MiUison^  and  Mary  his  ^nces,  a 
wife,  (which  Mary  is  heir  at  law  of  the  said  WtUiam  HoweU,)  ^^^^f^^^ti 
brought  a  suit  in  Chancery,  in  the  County  Court  of  Sussex^  for  the  '^^^^^"^'^' 
purpose  of  setting  aside  a  deed  which  the  said  decedent  in  his  (though  not 
life-time  had  executed  to  hi;5  cousin  yohn  Cianton.  natic)  may  be 

The  bill  (which  was  filed  in  yuly,  1800)  set  forth  **that,  from  ^^^^^^^^  "' 
the  time  of  his  birth  to  the  day  of  his  death,  the  si^id  Wiiiiam 
Howell  laboured  under  a  lamentable  and  invincible  weakness  of  u  aeemt,  may 
understanding  and  intellecty  which  rendered  himself  absolutely  ineqvity^icom 
incompetent  to  regulate  his  own  affairs,  and  classed  him  with  'Jl^ancef^' 
if rofirietu  amonj^  those  who  are  called  iDiors ;  that  this  was  um-  suchas  gross 

^     •■  ,  inudequacy  of 

versaUy  known  and  assented  to  by  all  who  knew  him;"  that  he  considerauoD, 
inherited  from  his  father  a  tract  of  land,  containing  264  acres,  and  ^^and  con- 
ten  slaves,  whose  names  are  mentioned;  that,  soon  after  he  arri'  fnfiuence^^ex- 
ved  at  the  aj^e  of  twenty^one  years,  his  cousin  John  Clanton.  to  erted    (espe- 

.  ,.        .     •^.  V    J  .  .  J  r      r,  .     ,        .dally   over  a 

whom  his  situation   had  been  long  and  perfectly  known,  induced  yims-   and 

him  (although  the  plaintiff  Mary^  his  sister^  was  then  living)  to  by  a  ne^'^^'*- 

execute  a  deed  to  the  said  jfohn  for  the  land  and  slaves  aforesaid,  ^?*^'*'\  ^^ 

as  his  absolute  property  and  estate,  for  the  incompetent  considera-  assiduity     m 

tion  of  the  said  Johr^s  finding  and  providing  for  the  said  William  pnst '^Objec- 
tions, and  the 
like. 

3.  Interest  on  the  hire  nf  slaves  disallowed  at  In  DilUard  v.  ToniUnson^  Uc.  ante^  p.  183. 

4.  If  teemff,  that  a  6o7ia/f/i?  purchaser,  without  noUoe  of /rtfud;  having  received  a  deed  from 
two  persons,  {one  of  whom /rar/</u/en/(y  induced  the  of Aer  to  join  therein,)  is  not  responsible  in 
equity  ;  but  the  loss  ought  to  fall  on  the  fraudulent  vendor.  {X") 

B  at  qtttere,  if  the  estate  of  the  fraudulent  vendor  be  not  tujicient  to  make  good  the  loss  ? 

5.  In  such  case,  the  circumsUnce  that  the  person  defrauded  was  of  v>eak  understandings  but 
not  an  idiot  or  lunatic^  is  not  sufficient  to  affect  the  right  of  the  bona  fide  purchaser* 

(1)  Note.  In  this  case  the  measure  of  relief  was  the  money  for  which  tiie  land  wa» 
sQldy  with  fnttrestg  no  •ther  eTidenoe  of  its  vqU»  appearing. 
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sufficient  and  plentifid  meat,  drink,  washing,  lodging  and  dothil^ 
in  a  comfortaUe  and  pknuful  manner  during  his  the  said  IViJhan 
HoxveWs  Ufe^  or  his  ramdning  a  batchehr;  that,  after  this  deed 
had  been  ih\x%  fraudulently  obtained,  from  an  unfortunate  and 
'   wretched  being  who  was  ignorant  of  its  operation,  the  said  John 
Cianton^  having  had  the  same  (after  several  inefibctoal  attempts) 
proved  and  recorded,  treated  the  said  WtMiam  HowelL^  during  the 
remainder  of  his  life^  not  like  a  kinsman,  and  a  man  from  whom 
he  had  obtained  a  handsome  estate,  but  as  a  vagabond^  an  outcast^ 
and  a  slave;  his  food  was  of  the  coarsest  kind;  his  garments 
were  mean,  tattered,  and  filthy ;  his  person  was  miserably  neg- 
lected; and  himself  consigned  to  the  society  and  conversation  of 
the  negroes  on  the  land*     In  order  to  manifest  more  plainly  the 
PALPABLE  AND  INFAMOUS  FRAUD  practised  ou  this  occasion  by 
the  said  John  Clanton^  the  plainti&  aver  that  the  deed  above- 
mentioned,  when  offered,  at  first,  and  several  times  afterwards,  to 
the  Court  for  probate^  was  rejected  by  the  said  Court,  and  not 
permitted  to  be  recorded,^0m  their  individual  JtnowJedgeot  the 
facts  above  stated,  although  no  person  whatsoever  appeared  to 
oppose  it." 

The  bill  farther  stated,  ^that  jfohn  Clanton^  in  his  Ufe«dme,  wiA 
die  tract  of  land  above  mentioned  to  Isaac  Sever  and  JUicajah 
nines  J  and  their  heirs,  whose  title  to  the  sanie  cannot  be  good  or 
effectual,  because  the  title  of  him  under  whom  they  claim  is 
founded  on  a  fraudy  and  die  derivative  cannot  be  superior  to 
the  original  tide;  that  Clanton  departed  this  life,  {after  the  death 
of  Howell^  to  wit,  in  the  month  of  August ^  1790,  after  having 
made  his  last  will  and  testament,  in  which  he  bequeaths  all  his 
negroes  (and  those  above-mentioned  of  course)  to  his  wife  Sally 
ClantoUy  during  her  life,  or  widowhood^  and  at  her  death,  or  mar' 
riage^  to  be  equally  divided  among  his  children;  that  the  plain- 
tiff Mary^  **  who  is  also  a  person  of  weak  mind^  (and  on  whom, 
on  that  account,  divers  tampering  experiments  were  made  by  the 
said  jfohn  Clanton  with  a  hope  to  perfect  and  establish  his  said 
iniquitous  title,)  has  for  many  years  past  resided  in  the  state  of 
North  Carolina  ;  and  that  no  administration  has  been  taien  on  the 
said  William  HotvelPs  estate  until  very  lately;  which  is  the  reason 
why  this  odious  transaction  has  not  been  sooner  exposed  to  the 
view  and  indignation  of  the  world.** 

The  prayer  of  the  bill  was,  that  Edward  WhiUhom  and  Sally 
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Jbis  wife,  (late  the  widow  of  the  said  ^ohn  ClarUon^  Drury  Clan*  April» 
ton  a»d  others,  hb  infant  children^  James  €•  Bailey  and  Benjamin 
Wychcy  executors  of  Michael  Bailey^  who  had  been  his  surviving 
executor^  (after  the  deadi  of  Burwell  Loften^  who  had  also  quali7 
fied,)  and  the  said  Isaac  Sever  and  JCcajah  Hinesy  purchasers  of 
the  land  as  aforesaid,  should,  be  held,  as  defendants,  to  answer  the 
same;  that  the  aforesaid  ^^  fraudulent"  deed  should  be  declared 
and  rendered  null  to  all  intenu  and  purposes ;  that  the  slaves^  and 
their  increase,  should  be  restored,  and  their  reasonable  hire^  from 
the  date  of  the  said  deed^  pdLid  to  the  plaintiffs^  administrators  of 
William  Howell;  that  the  land  should  be  delivered  up  to  the 
plaintijfs^  Millison  andwife^  as  her  absolute  estate  in  fee-simple ; 
that  Clanton^s  representatives  should  account  for  and  pay  to  themr 
the  reasonable  rents  and  profits  of  the  said  land,yrom  the  date  of 
the  saiddeed^  until  the  same  was  conveyed  to  the  said  Sever  and 
Mines  respectively ;  and  that  Sever  and  Mines  should  account 
and  pay,  in  like  manner,  from  the  dates  of  their  respective  con* 
veyances  until  the  decision  of  this  suit;  concluding  with  a  prayer 
for  general  relief 

The  DEED  (exhibited  with  the  bUl)  is  dated  the  9th  of  October^ 
1783,  and  recorded  the  18th  of  March^  1784  ;  being  for,  and  in 
consideration  of  the  love  and  affection  which  he  (the  said  William 
Mowell)  hath  and  doth  bear  unto  his  cousin  John  Qanton^  and 
for  his  said  John  Clanton's  finding  and  providing  for  him,  from 
time  to  time,  and  at  all  times  hereafter,  sufficient  and  plentiful 
meat,  drink,  washing,  lodging  and   clothing,   in  a  comfortable 
and  plentiful  manner,  during  his  the  said  William  MotvelPs  life, 
or  his  the  said  William  MowelPs  remaining  a  batchelor ;  as  well 
as  for  the  farther  consideration  of  the  sum  of  five  pounds  current 
money."  The  land  and  slaves  were  conveyed  to  the  only  proper 
use  and  behoof  of  him  the  said  John  Clanton^  his  heirs  and  as- 
signs for  ever :   provided   nevertheless^   that,  in  case  the  said 
William  Howell  shall  hereafter  intermarry^  that  the  said  estate, 
as  well  land  as  slaves,  with  the  increase  of  the  said  slaves,  (if  any,) 
shall  revert  unto  the  said  William  Mowell  and  his  wife  during' 
their  joint  or    several  lives ;  indthat,  in  case  the  said  William 
Mowell  shall  have  lawful  issue^  that  the  said  estate  above  men- 
tioned, and  every  part  thereof,  shall  be  subject  to  the  disposal  of  , 
the  said  William  Mowell^  by  deed  or  will,  to  and  amongst  his 
diild  or  children  as  aforesaid,  or,  in  case  of  his  £iiUng  to  make 
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^mo.^'  >uch  dktribiitioDy  sbaH  pass,  go,  and  de&cend  agreeaUe  to  dio 
act  of  Assembly  m  case  of  his  dying  iutesute ;  but,  in  case  oC 
said  marriage,  and  the  said  William  Howell  and  wife  dying  and 
^*°^»-  leaving  no  lawful  issue  of  their  bod}s  then  the  property  of  the 
said  estate,  both  lai^d  and  slaves,  with  the  increase  of  the  saict 
slaves,  to  revert  to  the  said  John  Chmtony  his  heirs  and  assigns 
for  ever.*' 

The  joint  and  several  Avsvr^tis  of  Benjamin  Wyche  and  Jama 
C.  Bailey  stated,  that  Michael  Bailey  ^  their  testator,  ^  had,  previous 
to  his  death,  fuUy  closed  and  returned  to  the  Court  his  execu- 
torial accounts ;  and  that  they  were  entirely  ignorant  of  any 
fraud  or  iniqtutyJ^^ 

The  separate  answer  of  Mcajah  Hinea  alleged,  ^^  that  he  woi 
personally  acquainted  with  the  said  William  HoxvelL^  deceased^  and^ 
from  his  own  knowle^e^  conceived  him  to  be  a  man  of  wzak  mwd 
AND  INTELLECT,  butnot  in  SO  much  as  to  render  him  incapable  of 
conducting  his  own  affairs^  OR  to  class  him  with  propriety  and 
LAWFULLY  arnongst  those  called  idiots  :  that  the  said  William 
Howell^  (jointly  and  first  named  in  the  conveyance  made  to  thia 
defendant^)  with  John  Clanton^  appeared  in  Court,  and  acknowledg- 
ed the  deed,  with  the  said  Clanton^  on  the  19th  of  October^  1786: 
that  as  to  ant  fraud  or  injustice  committed  by  the  said  Clan- 
ton  on  the  said  HoweUy  in  obtaining  the  deed  of  conveyance  for 
the  said  HorveWs  land  and  negroes  to  the  said  Clanton^  this  defend^ 
ant  cannot  conceive  that  there  was  any  P^  that  he  never  heard  of  the 
deed's  being  offered  for  probate  and  rejected  by  the  Court,  until 
very  lately :  that  the  deed  appears  to  have  been  written  hy  CoL 
David  Jfasony  now  deceased,  and  attested  and  proved  as  a  xvitness^ 
by  him^ "  who,  at  that  time,  was  supposed  to  be  a  very  good  judge 
of  law:  this  defendant  cannot  therefore  suppose  that  die  said 
Mason  conceived  the  said  Howell  to  come  within  the  description 
of  an  IDIOT,  or  he  would  not  have  proven  a  deed,  whereby  himself 
and  his  heirs  were  devested  of  a  handsome  estate.'*^ 

Isaac  Sever  J  in  his  separate  answer,  says,  ^^  that  he  was  not  ac- 
quainted with  William  Howelly  deceased  i  but,  from  what  he  has 
understood  by  others,  he  does  not  conceive  that  the  said  Hcrwdl 
could  with  propriety  be  classed  amongst  those  whom  the  law  €leemi 
IDIOTS:  that  the  said  William  Howell  2iXid  John  Clantonyjointfy^ 
sold  the  tract  of  land  which  this  defendant  at  present  holds  to  a 
certain  William  Milner^  by  deed  recorded  the  19di  October^  1786; 
and  from  said  Miner  it  was  sold  to  a  ceruua  Henry  CatOHy  and 
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1^  said  CatorCs  admimstralor)  at  public  sale,  lo  this  defend^t,  Apri% 
by  deed  recorded  February  3,  1791:  that,  as  to  any  fraud  or 
iniquity  practised  by  the  said  Clanton  towards  the  said  Howell  io 
obtaiaing  tlie  deed  or  conveyance  aforesaid,  the  sami^  to  jthis  de» 
fendani  is  entirely  uninorvn  ;  but  the  said  deed  appears  to  l^e  veri^ 
artfiMy  and  subiiUy  drazvn^  oh  the  part  of  the  said  HowelLy  in  re» 
serving  to  himself  and  heirs  the  right  and  tide  lo  the  said  estate 
on  his  marriage  and  having  lawful  issue." 

The  chiMren  oi  John  Clunton^  by  their  guardians  respectively, 
say,  in  a  joint  answer,  that  they  arc  not  acquainted  with  the  trans^ 
actions  mentioned  in  the  bill,  but  call  upon  the  piaintifis  for 
proof  thereof.  Edward  IVhitehorn  also  answered  to  the  s^me  ef- 
fect; but  farther  reUed,ybr  his  protection^  on  a  bond  bearing  date 
the  20th  of  February^  1783,  executed  by  Mary  Howell^  the  feme 
complamant,  to  IVilliain  Howell^  the  decedent,  who  went  himself 
to  North  Carolina^  for  the  express  purpose  of  making  a  settle- 
ment with  her,  according  to  his  mother^s  tw//." 

The  defendant  Sarah  Wliiteliorn  saith,  that  the  complainants 
are  very  much  mistaken  in  the  representation  which  they,  iiave 
made.  The  said  William  Howell  was  about  1 9  q;*  20  years  of  age 
at  the  time  of  his  mother'* s  death;  and  this  defendant  avers,  thaty 
for  several  years  before  his  mother'* s  deaths  the  said  IVilUam  had 
been  afflicted  with  sores  and  ulcers  which  some  time  covered  a  great 
part  of  his  body  :  that  he  continued  in  this,  situation^  or  worse^ 
until  he  died^  which  was  about  the  year  1789 ;  that,  when  the  ul- 
cers dried,  as  they  occasionally  did,  the  bodily  pains  and  afflic- 
tions of  the  said  William  seemed  to  increase.  The  defendant  be- 
lieves that  the  ulcers  rose  inwardly^  because  there  were  frequent 
discharges  of  matter  from  his  mouth  and  nose*  These  circumstan- 
ces will  account,  at  once,  for  the  unslghdy  appearance  of  the  said 
William^  and  the  society  in  which  he  might  sometimes  be  seen* 
The  defendant  farther  saith,  that  the  said  William  was  afflicted 
in  this  way  at  die  time  when  he  came  to  live  with  her  deceased 
husband  John  Clanton i  that,  when  at  home,  he  always  dined  with 
the  family  when  he  pleased,  and  was  lodged  as  comfortably  as  his 
diseased  condition  would  admit;  that  he  was  jnot  an  idiot  as  the 
complainants  suppose :  it  is  true  that,  from  continued  and  exces- 
sive affliction,  his  mind  was  impaired ;  but  he  generally  had  un- 
derstanding enougbi  not  only  to  preserve  his  person  from  mis- 
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chief,  but  to  converse  ratiooally  and  sociably,  and  to  guafd 
against  aoy  decepticm  or  advantage  which  odiers  might  be  dispo* 
sied  to  take  of  httn.  She  farther  saitb,  that  the  said  WlBam  pro- 
posed to  the  said  John  to  make  such  a  conveyance  as  b  contain- 
ed in  the  deed  hereto  annexed,  several  times  before  it  was  ac- 
tually executed ;  and  this  deed,  as  well  as  that  which  the  eomplain* 
ants  aUude  to  as  ha\4ng  been  rejected  when  offered  for  record, 
are  attested  by  Mr.  David  Maaon.  That  which  is  dated  on  the 
1st  day  of  October^  1783,  was  not  recovded;  because,  as  she  has 
been  told,  it  was  thought  to  be  informal;  and  not  because  there 
wasany  suspicion  of  advantage.  This  defendant  £uther  saith, 
that  the  bargain  made  by  the  said  William  was,  in  her  estimation, 
a  proper  one  ;  because  the  confinement  to  which  his  disease  often 
condemned  him  would  have  made  it  inconvenient,  if  not  imprac- 
ticable, for  him  to  manage  his  estate.'* 

,  The  bond  of  Mary  Howell  (now  Mary  MiUison)  to  her  brother 
William  Howell^  (exhibited  with  these  answers,)  was  dated  the 
20th  of  February y  1783,  in  the  penalty  of  two  thousand  pounds 
specie  dollars  at  six  shillings  each;  conditioned,  that  ^^  whereas^ 
the  above-named  IViUtam  Howell  having,  at  the  date  of  these  pre- 
sents, made  unto  the  above  bound  Mary  Howell^  her  heirs  and 
assigns,  a  good  and  lawful  right  unto  three  negroes,  to  wit^  a 
wench  named  Annekeyy  and  her  two  children  Liddy  and  Tabbtf^ 
and  their  increase ;  now  if  the  said  Mary  Howell^  her  heirs,  ex- 
ecutors, or  administrators  shall  ever  claim,  demand,  sue  for  and 
re-cover,  any  part  of  the  aforesaid  William  HoxvelTs  estate^  should 
he  die  without  issue  lawfully  begotten,  then  the  above  obligation 
shall  be  in  force,  otherwise  void  and  of  no  eflFect." 

her 
(Signed)  ^' Mary  ^  Howell^ 

mark; 
and  attested  by  three  witnesses,  namely, 

"  James  Nicholson^  • 

her 
*«  Winne  x  Woodroof^ 
mark, 
"  and  Urbane  Nicholson.^^ 
The  will  of  Hannah  Howell  (also  exhibited)  bequeathed  to 
her  son  William  &vc  shillings;  and,  after  payment  of  her  just 
dtbts>  gave  the  remaining  pari  of  her  estate,  of  every  kind  and 
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quidtty,  unto  her  daughter '  Mxn/^  to  her  and  her  heirs  for  ever ; 
•*  but  it  was  her  will  and  desire  that  if  her  son  WUUam^  when  he 
dhould  arrive  to  lavrful  age,  should  give  and  convey  unto  his  said 
sister  Mary  two  negroes,  to  her  and  her  heirs  for  ever,  then  the 
estate  devised  to  the  said  .^ry  be  equally  divided  between  the 
said  tViUiam  and  Mary  HowelP^ 

By  articles  of  agreement  dated  the  1st  of  October^  17S3,  be- 
tween William  Howell  and  John  Clanton^  the  said  Howell  '^^  agreed 
to  let  the  said  Clanton  have  the  use  of  ten  slaves  (the  same  men* 
tioned  in  the  subsequent  deed  aforesaid,  dated  the  9th  of  the 
same  month)  during  the  said  HorvelPs  life,  as  also  all  his  lands, 
stocks  of  all  kinds,  household  and  kitchen  furniture,  upon  the 
fiaid  Clantorifs  finding  the  said  William  Harwell  a  sufficient  quantity 
of  decent  clothing,  meat,  drink,  mending  and  board,  with  every 
other  necessary  for  his  subsistence,  or  till  the  said  William  How* 
ell  lawfully  marries,  or  has  issue  lawfully  begotten  of  his  body ; 
and  when  the  said  Howell  shall  lawfully  marry,  or  have  issue, 
then  the  said  Howell  axiA  Clanton  shall  both  be  released  from  this 
\heir  agreement :  and  should  the  said  Howell  die  without  lawfully^ 
marrying,  and  having  lawful  issue  of  his  body,  then  the  said  Wit-^ 
liam  Howell  doth  give  and  bequeath,  of  his  own  free  will  and  ac- 
cord, all  his  estate,  both  personal  and  real,  to  the  said  yohn  Clan" 
tonjtohim^  his  heirs  or  assigns  forever:  and  should  the  said  Wil^ 
Kam  Horwell  marry  and  have  lawful  issue,  then  the  said  William 
Jfowell  doth  bind  himself,  his  heirs  or  assigns,  to  make  the  said 
Clanton  sufficient  satisfaction  for  all  his  trouble  and  expense  that 
he  the  said  Clanton  has  been,  or  may  be  at,  in  finding  both  himself 
and  negroes  a  good  sufficient  maintenance,  as  also  for  raising 
and  taking  good  care  of  his  young  negroes ;  and  should  the  said 
HowelTs  lawful  issue  die  before'^  he  marries,  then  the  said  WiU 
Kam  Howell  devises  and  agrees  that  the  whole  of  his  estate  should 
return  unto  the  said  fohn  Clantony  to  him,  his  heirs  or  assigns 
for  ever.**     This  instrument  of  writing  (which  it  seems  the  Court 
refused  to  admit  to  record)  was  '^  signed,  sealed  and  delivered*' 
before  three  wimesses,  namely,  Gray  fudkinsy  Robert  Joncs^  and 
Nathamel  Parham^  and  afterwards,  on  the  same  day,  ^^  acknow^ 
ledged"  before  *'  Mary  Mason^  John  Mason^  and  David  Mason^ 


April* 

i8ia 


♦  So  in  the  record;  but  AeTlcporter  prestmici  <h«re  todstbe  tome  mUuke. 
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^n\o"      ^^  aubsequettt  detd  (of  tbe  9th  of  the  sMie  montii)  was 


by  «  jfohn  Hawthorn^ 

his 
Mines.  -^Hichard^  Badey^ 

mark, 
his 
**  Thotiuu  ^  Baiky^ 
mark, 
^  "  and  David  Masofu*^ 

The  depositions  (amounting  in  number  to  ihirty>threc)  gene- 
KsaUy  proved,  that,  in  the  opinioQ  of  the  witnesses,  (manj  of  whom 
were  intimately  acquainted  with  him^  and  knew  him  h-om  his 
diildhood^)  IVilliam  Howell^  though  not  an  idiot^  was  a  person  o^ 
uncommonly  weak  understanding,  and  totally  incapable  of  conduct- 
ing bis  own  aflbirs  with  propriety*.  This  opinion  was  declared  by 
John  Massenburg  and  Cyril  Avery ^  (members  o^  the  Court,  who 
rejected  the  deed,  on  that  ground,  when  oflfered  to  be  recorded,} 
John  ChappeU^  sen.  John  Chappell^  jun.  Levi  Rochell^ .  Joseph 
Rosier ^  Drury  Cooper^  Marcus  Pennington^  Thomas  James^  Bur^ 
Vfell  Giltitm^  John  Key^  Fredtrick  Pennington*^  William  Massen^ 
burg  and  Hindua  RochclL  Drury  Cooper  gave,  as  an  instance  of 
his  insanity,  that  he  once  saw  him  tndeavour  to  swallow  moneys 
though  he  did  not  accomplish  it.  Odier  evidence,  as  to  particu- 
lar fact^,  tending  to  shew  infirmity  of  intellect,  consisted  of  hear- 
aay  onl\ ;  but  the  opinions  of  most  of  the  witnesses  above  men- 
tioned were  expressed  a^  founded  on  their  own  knowledge  of 
Jiowelly  and  all  in  a  very  positive  manner :  some  also  mentioned 
the  general  opinion  as  agreeing  with  their  own* 

Robert  Jones^  sen.  (one  of  the  witnesses  to  the  articles  of 
agreement)  deposed,  that  (after  reflection)  he  refused  to  prove 
that  instrument,  and  asked  Clanton  what  was  its  intention  I 
^*  Clcmton  answered,  it  was  well  known  that  Howell  was  not  ca- 
pable of  taking  care  of  his  instate:  this  de^nent  replied  the  same 
reason  held  goott,  with  him,  that  he  was  not  capable  of  convcving 
it;  after  which  this  deponent  heard  the  said  Chnton  had  got  ano- 
ther deed  from  the  said  Howell^  (something  different  from  ih^ 
former,)  and  had  got  it  recorded.^* 

Barham  Moore  was  well  acquainted  widi  Hoxvetl^  who  lived 
with  John  Clanton^  at  the  time  he  executed  a  deed  to  the  said 
Clanton  for  his  estate,  and  had  lived  there  for  some  considerable 
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time  before.    The  deponent  '*  believes  the  said  Ckmton  had  gr«rt     April, 
influence  over  the  said  Hffwelly  m  his  personal  conduct*  so  as  to    s*^'^o^ 
have  done  almost  any  thing  that  the  said  Clanton  requested  him    AVhitchoi-n 
to  do ;  and  he  further  says,  that  he  never  thought  the  smd  IhweU      HiJes. 
to  have  common  sense  so  as  to>bc  allowed  to  transact  his  own  ^   ■■. 

affairs.** 

Hinchia  RochelPs  deposition  was  nearly  to  the  same  effect  with 
d)is« 

Mary  M&son  swore  that,  *^on  the  day  the  deed  of  conveyance 
from  Howell  to  Ckmton  was  written,  she  asked  said  Howell  if  be 
had  neither  brother  or  sister  that  he  had  rather  give  his  estate  to 
than  a  more  distant  relation;  who  told  her  he  had  a  ^ster  who 
had  had  her  part  of  the  estate,  and  that  he  had  rather  his  cousin 
John  Clanton  should  have  his  estate  thsm  any  other  person  in  the 
world;  that  said  Clanton  was  to  maintain  him  for  it.  The  depo- 
nent then  asked  said  Howell  what  would  be  his  situation  if  he 
Ivas  to  marry  and  have  children;  who  told  her,  in  th^  case,  the 
estate  was  to  be  returned  to  him*"  On  being  asked  whether 
«he  believed  him  to  be  a  man  of  sound  understanding,  she  said  \ 
she  was  not  sufficien  tly  acquainted  with  him  to  form  an  6pinion« 

Person  Williamson  deposed,  that  he  thought  Howell  was  a  man 
of  sound  understancUng,  though  not  as  capable  of  conducting  a  f^ 
mily  as  some  men,  and  did  not  know  whether  he  was  as  capable  as 
common  men.  He  farther  stated  that,  at  the  Court  when  the  deed 
wap  recorded,  three  persons  ^ho  were  acting  magistrates  of  the 
County  of  Stissex^  vie.  David  Mason^  (who  wrote  it,)  George  Rives^ 
and  George  Booths  or  Nathaniel  Dunn,  were  called  on,  at  the 
instance  of  HoTvell  and  Clanton^  (but,  as  the  witness  was  inclined  to 
think,  not  by  order  of  the  Court,)  to  inquire  into  the  state  of  the 
said  HowelPs  mind;  that  those  persons  met  at  the  house  of  Dot^ii/ 
Mason  to  make  the  inquiry,  and  **were  of  opinion  that  the  said 
Howell  was  capable  of  conveying  his  estate." 

Holt  Clanton  swore,  "  that  he  lived  in  the  family  of  John  Clan- 
ton, where  the  said  Howell  lived,  for  a  considerable  time,  and 
that  the  said  WtlRam  Hoivell  said  it  was  his  wish  and  desire 
that,  if  he  died  without  lawful  heir,  his  cousin  John  Clanton 
should  have  his  estate,  and,  for  the  time  he  the  said  Holt  Clanton 
lived  in  the  family,  he  thinks  there  was  no  reason  for  any  com* 
plaint  from  the  said  Howtll^  against  said  Clanton,  for  bad  treat- 
ment ;  that  the  said  Howell  lived  as  one  of  the  family,  and,  as  to 
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the  cheating  him  out  of  his  land  or  slavi^s^  it  is  not  his  optoioa  t^- 
could  be  fairly  done  from  any  trial  that  ever  hemsAty  or  was  t£r 
quainted  with.  He  farther  saith,  that  he  believes  that  there  ivas 
few  persons  that  would  have  taken  the  trouble  of  HoweU  for  cfae 
expectations  of  the  profit  that  was  specified  in  the  articles  of  the 
deed  of  gift."  ^ 

Nathaniel  Clanton*s  deposition  was  (so  far)  the  same^  wmxl  for 
word^  with  that  of  Holt  Clanton.  lliey  both»  however,  expressed 
a  belief  that  HowelPs  understanding  was  inferior  to  that  of  com- 
mon men.  Holt  Clanton  also  said  that  he  was  subject  to  bodily 
infirmities  which  rendered  him  trouUesome.  '  WiUksm  Clanton 
deposed  that  he  had  sore  legs,  or  a  sore  muudi ;  that,  when  his 
legs  got  well,  his  mouth  wodd  break  out;  and  that  this  indispo^ 
sition  did  not  confine,  but  rendered  him  disagreeable.  As  to  this 
point,  the  deposition  of  Hetty  Northcroas  lOated,  ^^  that  he  had 
very  sore  legs,  hancis  and  mouth,  which  rendered  him  disagreeaf- 
ble  and  indecent;"  and  that  of  Betty  Bailey^  ^^  that  he  was  much 
afflicted  with  sore  legs,  ulcers,  and  the  like,  which  rendered  him 
incapable  of  seeing  to  his  business,  or  appearing  in  a  decent 
manner.*^ 

On  the  subject  of  HoivelN  treatment  by  Clanton^  die  general 
result  of  the  testimony  seems  td  be  that,  before  the  deed  was 
recorded,  and  while  he  stayed  at  Ckmtan's  house,  he  was  treated 
well,  but  was  afterwards  removed  or  compelled  to  reside  at  the 
plantation  originally  his  own,  where  he  was  allowanced  in  food, 
and  that  very  scantily,  badly  clothed,  and  greatly  neglected,  as 
was  fully  proved  by  the  depositions  of  Barham  Moore<^  Patsy 
Hutchins^  Drury  Cooper^  Burweli  Gillimn^  John  Key^  and  Ro^ 
bert  Jones^  sen.  The  last-mentioned  witness  said,  that  Howell 
came  to  him  and  complained  that  Clanton  did  not  use  him  well, 
and  ^^  made  the  deponent  large  offers  if  he  would  get  his  esute 
from  the  said  Clanton  for  him.'* 

As  to  the  bond  from  Mary  Howell  to  William;  the  depositioa 
of  John  Faulcony  of  Warren  County,  North  Carolina^  proved 
that  that  bond  was  written  by  him,  at  the  request  of  Wiliiam 
Howell  and  James  NkhoUon;  but  he  was  not  {M'esent  when  it 
was  executed.  Urbane  Nicholson  was  one  of  the  subscribing 
witnesses;  but  does  not  recollect  any  of  the  circumstapces^ 
Mary  Nicholson^  his  wife,  was  present  when  it  was  executed,  at 
James  Nichokon^i^  in  Warren  County.  Being  asked  by  the 
6 
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complainant  William  Hines^  whether  she  thought  William  Howell     April, 
to  be  a  man  of  such  sound  mind  and  miemory  as  to  be  capable  of   \^^^r^ 
transacting  his  own  business,  or  conveying  his  estate  in  any  legal    Whitehom 
manner,  or  knowing  the  value  of  it,  she  answered,    **  from  the        Hines. 
acquaintance  I  had  with  him  I  do  not  think  he  was.**    James  ■" 

Nicholson  swore,  "  that  Mary  Howell  lived  with  him  at  the  time 
she  gave  her  bond  to  her  brother  JVtlltam;  that  it  was  executed 
in  his  presence,  at  the  solicitation  of  William  Howell^  as  an  in- 
demnification to  the  said  William  Howell^  for  the  delivery  of 
three  negroes  mentioned  therein,  in  lieu  of  her  proportion  of 
her  father's  and  mother's  estate,  and  his  own  estate;  that  the 
dtiid  William  Howell  refused  to  make  a  deed  to  the  said  Mary  for 
the  said  negroes,  unless  she  would  give  him  the  said  bond ;  that 
William  Howell  went  to  North  Carolina  to  have  the  said  bond 
executed ;  and  the  deponent  had  no  doubt  but  what  he  was  capa- 
ble of  conveying  his  estate."  Levi  Hochell  deposed,  ^* that. he 
was  well  acquainted  with  Mary  Howell;  that  she  was  a  very 
weak  woman,  and  might  easily  be  imposed  on*" 

The  cause  came  on  to  be  heard  the  4th  of  February^  1803, 
when  the  County  Court  **  being  of  opinion  that  William  Howell^  * 
deceased,  the  brother  of  the  complainant  Mary^  was,  throughout 
his  life,  a  person  of  weak  qfiind,  unable  to  manage  his  own  estate, 
and  easily  to  be  imposed  upon,  and  that  the  indenture  executed 
fay  him  to  John  Oanion^  now  deceased,  was  executed  for  an 
inadequate  consideration,  in  consequence  of  the  undue  influence 
which  the  said  John  Clanton  had  over  the  said  William  Howell^ 
aod  of  fraud  and  imposition  practised  by  the  former  on  the  lat-* 
terf  being  of  opinion  also,  that  the  bond  of  release  obtained 
fix)m  the  complainant  Mary  Howell,  an  illiterate  person,  ignorant 
of  its  full  import,  by  the  over  diligence  and  assiduity  which  it 
jxianifests,  is  an  additioijal  badge  of  fraud;"  therefore  decreed, 
**  that  the  negroes  mentioned  in  the  said  deed,  with  the  increase 
of  the  females  to  the  present  day,  be  delivered  to  the  complain- 
ants,  and  that  the  defendants  deliver  to  them  the  original  deed 
from  the  said  William  Howell  to  the  said  John  Clanton  to  be 
cancelled;"  that  certain  **  Commissioners  do  make  up  and  state  an 
ac;count  to  the  Court  of  the  reasonable  hire  of  the  slaves  men- 
tioned in  the  said  deed,  from  the  death  of  the  said  William 
Howell  to  the  time  of  their  report;  deducting  therefrom  such 
sum  as  to  them  may  ieem  reasonable  for  raising  and  supporting 
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"  ApRtt.9      the  young  and  chargeable  negroes;  and  also  do  report  the  raq^ 
s^r-v-^    for  which  the  lands  in  the  said  deed  mentioned  were  sold  by  die 
WhUehorn    Said  yohn  Clanton  to  Micajak  Uines  and  Isaac  Severj  together 
Hines       ^^^  ^^  interest  thereon  from  the  death  of  the  said  WillUm> 
...  Howell  until  the  time  of  such  their  report;  and  the  Court   dis- 
missed the  bill  as  to  the  defendants   Mkajah   Hiiies^  and  Isaac 
Sever;  they  appearing  to  be  fair  purchasers  without  notice   of 
the  fraud  above  stated." 

The  Commissioners  reported  the  sales  of  the  two  tracts  of 
land,  with  the  interest  thereupon,  and  the  hire  of  the  slaves,  -wiA 
interest  on  that  hire;  amounting  in  all  to  772/.  17«.  lid.  1*2. 
after  making  a  reasonable  deduction  for  the  support  of  the  yoanf^ 
and  chargeable  negroes  ;  and,  in  their  report,  stiited  that,  by  the 
approbation  of  William  titiiea^  one  of  the  complainants,  and  of 
Sall]j  Whitfihorn^  and  Nallianiel  Chambliss^  who  acted  as  special 
guardian  to  the  infant  defendants,  the  said  sum  of  772/.  17^.  l\€L 
1'2.  was  reported  as  the  balance  in  favour  of  the  complamants^ 
^^  Vht  defendants  having  made  no  exception  to  this  report,  but 
approving  the  same,  the  same  was  therefore  confirmed  and  ra- 
tified ;"  and  the  final  decree  was,  for  the  slaves,  against  the  de- 
fendants in  whose  possession  they  were,  and  for  the  above  ba* 
lance  of  772/.  17^*  lid.  1-2.  against  the  defendants,  executors 
of  John  Clantony  deceased,  to  be  paid  out  of  bis  assets  in  their 
hands  to  be  administered. 

Upon  an  appeal  to  the  Superior  Court  of  Chancery  for  the 
Williamsburg  District,  that  Court,  on  the  2(}th  day  of  Juh/^  1805, 
was  of  ^^opinion^  that  the  weakness  of  intellect  in  the  said  fVtUiam 
^  Howell;  the  inadequate  consideration  in  the  deed  fi^m  him  to  the 
said  John  Clanton  ;  the  kind  of  provision,  or  revocation,  (if  it 
can  be  ap  called,)  contained  in  that  deed  ;  the  undue  influence 
ih^  ^ZiA  John  Clanton  obtained  over  the  said  William  Hoxvelly 
his  young  and  weak  relation ;  the  violation  of  trust  and  confi- 
dence in  the  said  John  Clanton^  and  the  strong  presumption  of 
fraud  and  imposition  arising  out  of  the  examination  of  witnesses, 
together  with  those  presumptions,  still  stronger,  incorporated  in 
the  transaction  itself,  furnish  abundant  reason  for  the  decree  of 
the  County  Court ;  and,  therefore,  there  is  no  error  in  the  said 
decree.  This  Court  would  have  directed  an  adequate  allowance 
to  have  been  made  for  the  clothing  and  maintenance  of  the  said 
William  Howelly  but  that  the  Court  discemcth,  by  the  report  of 
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die  Commissioners,  that  no  charge  for  die  hire  of  slaves,  or  in- 
terest of  the  money  arising  from  the  sale  of  the  land  in  the  pro- 
ceedings mentioned  is  made,  until  after  the  death  of  the  said 
William  Howell^  which  hires  and  interest  must  have  been  intend- 
ed for  that  allo^vance,  and  which  diis  Court  considers  as  a  very 
ample  aHowance.  And,  with  which  report  the  appellees  appear- 
ing to  be  satisfied,  this  Court  is  content  to  approve*  Therefore^ 
it  was  decreed  and  ordered,  that  the  decree  aforesaid  be  affirmed ; 
and  that  the  appellants,  executors  of  the  snid  John  Clanton^  out 
of  his  estate  in  their  hands  to  be  administered,  pay,  unto  the  ap- 
pellees, damages  according  to  law  for  retarding  the  execution 
thereof,  and  their  costs  by  them  about  their  defence  in  this  be^ 
half  expended.*' 

'  From  this  decree  an  appeal  was  taken  to  this  Court. 

• 

Hay^  for  the  appellants,  observed,  that  the  testimony  as  to  the 
treatment  of  Howell  by  Clanton  (relating  to  circumstances  sub- 
sequent to  the  contract)  was  foreign  to  the  cause,  and  introduced 
merely  to  excite  prejudice.  The  influence  said  to  have  been  ex- 
erted by  Clanton  over  Howell  is  not  charged  in  the  bill ;  neither 
is  any  fraud  alleged,  except  that  of  obtaining  the  deed  from  an 
idiot*  The  plaintiff  therefore  is  precluded  from  introducing  evi- 
dence as  to  fraud  or  influence ;  for,  both  in  law  and  equity,  the 
allegata  and  probata  ought  to  agree.(a)  The  question  then  ig, 
whether  Howell  was  an.  idiot  f  And  I  contend  that,  according 
tt>  die  legal  definition,  he  was  not.(^)  Following  facts,  and  not 
opinions,  (for  opinions  of  witnesses,  I  contend,  are  no  evidence,) 
there  is  not  a  tittle  of  proof  of  idiocy.  And,  even  as  to  opinions, 
not  a  single  witness  says  that  he  thinks  him  an  idiot*  The  tes- 
timony, such  as  it  is,  only  goes  to  weakness  of  understanding. 

2*  But  if  proof  of  weakness  of  understanding  (falling  short  of 
idiocy)  could  be  received  in  support  of  this  bill,  there  is  no  legal 
evidence  even  of  this;  the  whole  consisting  of  opinions  only,  except 
iirone  solitary  instance.  The  single  fact  o(  HowelPs  attempting 
to  swallow  money  is  not  conclusive ;  an^,  indeed,  is  entided  to  no 
weight,  unless  all  the  circumstances  were  stated,  to  shew  how 
much  was  serious,  and  how  much  frolic.  Opinions  are  not  evi- 
dence where  facts  can  be  obtained ;  according  to  the  maxim,  that 
the  best  evidence  the  nature  of  each  case  admits  shall  always  be 
required;  for  facts  are   better  evidence  than   opinions.     This 

Court  ought  to  exert  its  own  opinions ;  not  depend  oh  the 
Vou  L  4C 
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A»RiT..  opmions  of  others*  Besides,  here  arc  conflicting  opinions^  ami 
how  can  the  Court  decide,  without  the  facu  on  which  the  opi- 
nioDs  on  both  sides  were  formed  ?(a) 

In  an  action  of  assumpsit  on  an  account,  would  an  opinion  that 
— — —  the  money  was  due,  be  admissible  ?  Certainly  not.     Even  in  the 
^J/rTf.'^^'  case  of  proving  hand- writing,  mere  opini  >n  is  not  evidence ;  but 
fivf^fi    '^3  *  witness  who  has  seen  the  person  write  must  be  produced.  Opl- 
Vin.    8.      I  nioQ  is  admissible  only  where  matters  of  fact  are  not  within  our 
reach ;  as,  in  the  case  of  a  man's  being  wounded  and  dying,  the 
opinion  of  physicians  may  be  taken  as  to  the  question  whether  his 
death  was  occasioned  by  the  wound :  but  if  they  differ  in  opioioo^ 
their  evidence  has  no  weight.^    I  admit  it  to  be  extremely  diffi* 
cult  to  tell  exactly,  in  all  cases,  where  y^zc^  ends  and  opimon  be- 
gins; but  the  present  case  is  very  plainly  one  of -opinion  oolyt 
the  total  omission  of  facts  shews  that  facts  did  not  exist.   Indrcd^ 
in  the  case  of  attacking  the  character  of  a  witness,  opinion  onlf 
(as  to  his  general  reputation)  is  admissible,  and  not  facts ;    and 
this  for  very  good  reasons ;  because  the  person  whose  character 
is  attacked,  is  not  prepared  to  rebut  such  facts.     But  in  all  other 
cases  the  rule  b  inflexible  that  facU  are  to  be  preferred  to  opi- 
nions* 

3.  Weakness  of  intellect,  even  if  fully  proved,  is  not  sufficient 
to  vitiate  the  contract*  The  wimesses  say  that  Howell  was  inca- 
pable of  managbg  his  estate  :  but  many  men  are  subject  to  this 
incapacity ;  and  yet  die  validity  6f  their  contracts  is  never  quea* 

(b)  I   Tonh.  tioned.(4) 

Wmt'iS^    '      ^  ^^^  HoweWs  competency  to  contract  is  admitted  by  the 
"^     plaintiffs  in  the  cause.     Mary   Ifoweil^  the  |Jaintiff  beneficially 
entitled,  executed  a  boncf  to  him  as  a  person  competent ;  and 
that  bond  is  a  bar  to  her  maintaining  this  suit* 

5.  The  contract  is  said  to  be  unequaL  But  inadequacy  of  price 
is  not  charged  in  the  bill  as  a  ground  of  relief     Neither  will  the 

(c)  Su^.  Lam  Court  set  aside  a  contract  oh  the  ground  of  inadequacy  only»(c) 

m\pvwei  This  contract  might  have  been  a  good,  or  a  bad  one,  on  the  pait 

ts^^FM.  ^^ C^^on.    1  he  value  of  the  consideration  must  depend  i^ka 
lis    n.    (v). 

§46.     Cole9i,      •Note.    See  also PwOw't  A".  P.  Caj.  p. 85-    Thurnton  f .  The Rififol  Exdmigt 
Tr0C9ikiek.      Atturance  Compat^f  and  ibid*  41.  Chaurandr.  ^n^erttein,  aUo  cited  by  Mr.  Bag, 

•sesamplesofcasei  where  opiaioiitorpenoMaldlMla  pttliMlar  trodbt  «r  tai- 

wmB  are  arfmiwibto  efidcia«ei 
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the  feelings  of  the  parties.     Few  would  have  had  such  a  mem-      April, 
ber  in  their  family  for  the  whole  County  of  Sussex.     The  land 
was  not  only  poor,  having  been  sold  for  lAOL  though  the  quantity 
was  264  acres,  but  the  negroes  were  young,  and  an  expense.    A 
contract,  too,  is  never  set  aside  for  inadequacy,  where,  by  its  ■ 

terms,  the  property  might  be  regained  by  the  vendor.  Besides, 
inadequacy  of  price  is  only  regarded  in  contracts ;  and  this  deed 
is  pardy  a  gift  in  consideration  of  aflfection,  and  partly  a  contract. 
2  Bl.  Com.  29r. 

6.  The  decree  was  erroneous  in  allowing  interest  on  the  hire 
of  slaves,  (a)  (a)  Anu,  p* 

^  ''  183.     IHltiard 

George  K.  Taylor^  for  the  appellees.  Mr.  Hay^s  first  point,  ^^' 
that  the  bill  charges  idiocy  only,  and  that  therefore  nothing  else 
must  be  proved,  is  not  correct  in  point  of  fact.  The  bill  charges 
^^a  weakness  of  understanding  which  rendered  Howell  incompe- 
tent to  regulate  his  own  affairs,  and  classed  him  among  those  who 
are  called  idiots.^  The  latter  part  of  this  clause  is  only  the  ampli- 
fication and  deduction  of  counsel.  But  if  this  were  a  direct  charge 
of  idiocy,  is  it  not  competent  for  a  party  to  prove  his  allegation 
as  far  as  he  can  ?  Even  in  criminal  cases,  the  prisoner  may  be 
charged  expressly  with  murder^  and,  yet,  circumstances  may  be 
proved  which  subject  hioi  to  punishment  for  manslaughter,  in 
Bennett  v.  Vade^  2  Ati.  325.  it  was  decided,  that  a  bill  may  be 
framed  with  two  diflferent  aspects,  that,  if  one  fails,  the  other  may 
as  effectually  answer  the  purpose.  In  that  case,  indeed,  the  bill 
was  Amended,  in  order  to  insert  the  charge  of  fraud ;  but,  here, 
fraud  is  originally  charged,  without  the  necessity  of  any  amend*  ^ 
ment. 

2.  It  is  said  there  is  no  legal  evidence  of  HoweWs  weakness  of 
understanding.  But,  surely,  opinion  is  the  best  evidence  of  a 
man*8  state  of  mind.  No  other,  indeed,  cari'be  given.  To  state 
instances  in  which  weakness  of  intellect  was  discovered,  is  often 
^fficult  and  impossible.  Opinion  must  be  formed  from  general 
d)8ervations  on  the  conduct  of  the  party.  To  what  would  the 
doctrine  lead,  that  instances  must  be  specified  i  A  witness  may 
have  seen  him  engaged  in  an  equivocal  act  which  might  have  been 
the  effect  of  weakness,  or  of  levity.  Would  this  evidence  be  as 
strong  as  that  of  a  person  who  had  known  him  from  his  infancy^ 
and  declares  an  opinion  that  he  was  uncommonly  weak,  and  ioca* 
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^fs^o^      pableofman^ginghisowQaflairs?  Tht  testimony  of  Soieri  ymus^ 
S€Q.  proves  clearly  that  Clanton  himself  was  sensible  of  HoweW* 
want  of  capacity.  This  is  a  very  importaiu  fact;  and  Jones's  refu- 
Hinei.       ging  to  prove  the  deed,  for  that  reason,  together  with  the  Court's 
'*'""*""'"""  refusing  to  admit  it  to  record,  from  their  own  knowledge  of  the 
weakness  of  Horwell^  are  also  important  facts. 

It  is  objected  that  inadequacy  of  consideration  is  not  charged 
in  the  bill;  but  if  the  word  ^  inadequacy''   be  not  used,    ^  in* 
*     competency"  b;   which  is  the   same   thing.      The  case  then 
amounts  to  this;  that  Howell  was  and  is  proved  to  be  a  man  of 
extremely  weak  understanding;   that  Clanton  took  him  to  his 
house,  affecting  to  be  his  protector;  acquired  considerable  influ- 
ence over  him,  and  became,  in  equity,  a  trustee;  and,  instead  of 
protecting,  induced  htm  to  sign  a  deed  conveying  to  himself  aft 
his  estate  for  a  very  inadequate  consideration:  a  combinatioo  of 
(a)  f  P,Wmi,  circumstances  fully  sufficient  to  set  aside  the  deed.(a)     In  Oar  A* 
^bSIS^v.^  *p»  V.  Hanway^  it  was  considered  a  badge  of  fraud  that  Han^ 
way  only  took  a  bond  to  secure  die  annuity,  and  not  a  morti* 
gage.     In  our  case  no  security  at  all  was  taken;    but  a  tract  of 
land  and  ten  negroes  were  given  for  the  privilege  of  breathii^ 
in  this  world.     lAu  Hay  contends  that  the  land  was  worth  only 
ten  shillings  per  acre,  and  the  negroes  were  all  young  and  e^ieo- 
sive.     But,  as  to  the  negroes,  this  is  not  probable ;  and,  in  fact« 
the  report  of  the  Commissioners  proves  they  were  profitable; 
for  it  shews  they  were  equal  to  the  support  of  Howell* 

Agsun,  it  is  said  that  HowelPs  competency  of  understanding 
is  proved  by  hb  obtaining  the  bond  from  hi^  sister !  If  that  act 
^  proceeded  from  Howell  it  was  wonderful  indeed !  From  a  osan 
who  never  before  had  been  out  of  the  County  of  Sussex!  But 
it  was,  evidendy,  a  mere  artifice  of  Clantoni  and  flowell  was  only 
his  instrument ;  through  abimdant  caution ;  for,  if  he  had  gone 
out  himself  he  might  have  been  suspectecL  This  bond  is  relied 
on  as  a  bar !  But  if  the  transaction  was  fraudulent,  shall  the 
person  who  was  guilty  of  the  fraud  shelter  himself  under  it  i 

But  there  is  one  damning  fact  which  makes  this  a  strongor 

case  than  any  in  the  books.    The  power  of  revocation  inserted 

in  the  deed  is  relied  on  shewing  that  no  fraud  e^^isied  in  ib« 

(^)  s  -JUk*  ^A^saction.    Yet  in  Bennett  v.  Fade^(ii)  a  similar  power  in  the 

^^  deed  from  Sir  jfohn  Lee  is  relied  on  as  evidence  of  firaod* 

But  what  irss  the  power  of  revocation  in  HowelPs  deed  ?     Ift 
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case  of  hk  marriage !     A  man  who  was  a  mere  maas  of  corrup-     ^^^^* 
tion  to  marry !     But,  in  fact,  in  less  than  tWo  years  afterwards,   v^v*^ 
Clanton  sells  the  land,  and  induces  this  poor  ignorant  boy  to  join   Whi^hom 
in  a  deed !     Where  then  was  the  habitation  for  his  wife  ?  H'"^ 

In  Filmer  v.  Gott^(a)  the  deed  was  set  aside  on  account  of  im-  .^j  ^^^ 
portunity  in  obtaining  it,  inadequacy  of  price,  the  vendor  living  ^^^  Cat^rfL 
alone  and  having  no  friend  to  consult*     But  whom  did  Howell 
consult  f    The  man  interested  to  deceive  him.     From  the  death 
of  his  mother  to  the  date  of  this  deed,  he  continued  an  inmate 
of  CkmtorCs  house,  who  abused  the  confidence  reposed  in  him. 
All  the  witnesses  prove  extreme  kindness  to  Howell  before  the 
deed,  and,  afterwards,  extreme  brutality.     Wherever  there  was 
a  remarkable  intimacy^  and  undue  influence,  the  Court  will  look 
with  a  jealous  eye  on  the  transaction,  and  set  aside  the  deed  if 
there  be  not  perfect  reciprocity;  as  in  1  Vez*  400.(3)  where  the  (fi)C9ckingr^ 
case  was  of  a  parent  and  child;  1   P.  Wms.  118.(c)  of  undue  (c)*nuke^ 
influence  in  prospect  of  marriage;   6  P.  Wms.  129.(rf)  of  an  ^^""^(J^x^ri 
heir  entrusted  to  a  servant  who  imposed  upon  him  ;  (in  which  '^ohun. 
case  it  is  said  that  **  a  breach  of  trust  is,  of  itself,  evidence  of  htxr^ae^' 
ftatid,na7,  of  the  greatest  fraud;")  1  P.  Wms.  3iO.(e)  of  a  young  ifV^^'^ 
heir  induced  to  sell  an  expectancy  at  an  under' rate.(/)  So,  too,  j/^^  *^ 
a  bond  is  not  obligatory  where  its  eflect  was  not  known  to  the  Paignion^    i 

oWlgOn(g')  167^I75.» 

As  to  Mr.  Hay^s  sixth  point  that  interest  ought  not  to  have  ^i}nl^.'^z 
been  allowed  on  the  hire  of  the  slaves;  I  shall  not  contend,  after  ^^^'  ^^  ^f^- 
the  decitioQ  of  this  Court,  tfat  interest  on  conjectural  profits  is  Ueweliyn, 
allowaUe.    But  there  are  circumstances  in  this  case  which  take 
it  out  of  ^  general  rule.    Both  sides  consented  to  the  report 
as  it  stands.     Indeed,  the  Commissioners  made  no  report,  but 
only  signed  what  the  parties  had  agreed  too.     It  is  stated  on  the 
record  (in  the  final  decree)  .diat  the  defendants  not  only  made 
no  objection,  but  approved  of  it. 

Wirty  on  the  same  side.  Admit  the  fact  that  Howell  was  not 
an  klkit;  yet  weakness  of  understanding,  though  not  amounting 
to  idiocf,  is  amply  sufficient,  when  connected  with  any  one  of 
^e  other  on^cumstances  of  this  case,  to  set  aside  the  contract. 
Wedmeas  of  intellect  alone  is  not  sufficient :  but  coupfed  with 

*  See  on  this  mbjeot  a  Teiy  comprehensire  note  of  the  edkoiv    3  {p9Xt^9)  P, 
ffW«  (5th  edit)  p.  131.;  in  which  the  aatboritiei  gener|IIj  tre  collected.  " 
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April,     any  thing  else,  as  inadequacy,  fraud,  &c«  it  is«(a)    So  idso  inade» 

v^ps^^^    quacy,  per  se^  is  not  enough,  in  general.     Yet  gross  inadequac][ 

Whitehoin    jg  considered  as  evidence  that  the  mind  was  under  undue  influ- 

iitnw>  — ence.(^)     But  it  is  not  necessary,  in  this  case,  to  rely  on  the  prin* 

(d)  h  iuu  ▼  ^*P^^  '^^^  gross  inadequacy,  of  itself,  viuates  the  contract;  for  it 

HtnaU^  •i  Ch,  certainly  is  sufficient  to  hate  jhat  effect  when  combined  witk 

Ciarkton    v.  HowelPs  weakness  of  intellect,  and  bodily  distress ;  with  his  be* 

Wm^>i^  ^  ^^^  i^®^  ^^  ^8^  *^  ^  ^™^  *  ^^  ^'*  C/tmton** .  neSir  relationship. 

(J) '  ^'  ^**-  and  great  influence  over  him ;   all  which  circumstances  are  here 

Gwymie  v.     united.(c)     Actual  fraud,  or  imposition,  in  such  a  case,  is   not 

cCToM*  \li  necessary  to  be  proved,  but  may  be  presumed  in  a  Court   of 

Faigfrntn^  10  But  it  is  said  there  is  a  further  consideration  for  this  deed  be* 
UnderhUi  v.  sides  a  support  for  life ;  viz.  love  and  affection.  In  Gwyrme  v. 
€c)^Hkron  t.  Heaton^{e)  very  particular  care  in  the  wording  of  a  contract  is 
J*^J»  '^  '^'^-  mentioned  by  Lord  Thicrlow^  as  a  sign  of  fraud.  But  the  coo- 
PeadWf  tbid.  sideration  of  affection  must  be  for  a  near  relation*  4  Cndse^M 
^eid  r  Jtait'  Digest^  25.  carries  it  no  further  than  to  brothers,  or  children  of 
Sol  \  *Vez  'brothers ;  which  does  not  extend  to  a  first  cousin,  or  father's 
I55.s.t;.cw  brother^s  child.  But  the  consideration  of  blood  is  a  mere  non- 
Veznos.  Proof  entity,  where  a  deed  is  drawn  from  a  weak  man. 
lem^'aUt.in,      As  to  the  objection  that  the  charges  in  the  bill  are  not  sufficient 


i^j^n^'m   ^^ ^^^  ^°  ^^^  evidence  as  to  weakness  of  intellect,  inadequacy  of 

note  (jb).         consideration,  undue  influence  and  fraud ;  the  result  of  the   an* 

Coo.  v  '^'       thorities  is,  that  where  there  is  a  single   insulated  charge,   the 

plaintiffs  shall  not  be  permitted  to  surprise  the  opposite  party,  by 

shifting  their  ground.     But  a  charge  of  fraud  in  general  terms  is 

Xf)Coop.Eq.  8ufficient.(/)    In  y ones  v.  jfones^  SAti*  110.  forgery  was  the 

^  '  single  charge  in  the  bilL     But  here  the  separate  badges  of  firaod 

are  expressly  mentioned ;  and  the  bill   concludes   with  a  prayer 

that  the  deed  may  be  set  aside  for  freud. 

Again,  it  is  contended  that  opinions  of  witnesses  are  not  ad^ 
missible  evidence  to  prove  weakness  of  understanding.  Bat  as 
to  this  point,  opinions  are  the  best  evidence.  Mr.  H^iy  admits 
that  opinions  may  J>e  given  by  physicians  and  artists.  So  alto 
opinions  are  admissible  as  to  haQd*writing ;  because  in  such  case 
the  witness  has  had  opportunities  of  forming  opinions,  winch 
the  Court  and  Jury  had  not,  and  which  are  not  susceptible  of  d^ 
scription.  If  he  should  attempt  to  specify,  he  would  have  to  state 
^  manner  in  which  the  writer  cut  each  pardcular  letter*  So,  in 
1 
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cases  of  weakness,  opinions  are  formed  from  a  variety  of  circum-      ^^^^ 
stances ;  frequently  not  so  much  trom  active,  as  passive.      If  in* 
sulated  facts  were  taken  as  evidence.  Sir  Isaac  Newton  might  have 
been  convicted  of  lunacy ;  for  he  has  been  seen  to  go  into  com- 
pany with  only  one  stocking  on.     To  oppose  this  unfavourable  — """^"^ 
circumstance  by  other  facts,  a  witness  must  read  his  principia. 
'   In  2  AiA.  3S7.(a)  ii  is  even  doubted  whether  particular  facts  (a)  Clarke  ?. 
can  be  given  in  evidence  at  all.     But  at  length  h  is  held  that  you  '''•'■***^ 
ttiay  give  evidence,  both  as  to  general  opinion  and  particular  facts, 
in  an  issue  on  non  compos  mentis.    So,   witnesses  to  a  will  are 
only  called  upon  to  speak   of  the  general  state  of^  the  tostator^s 
mind.     The  circumstance,  that  Howell  told  Mrs.  Mason  the  ob- 
ject of  the  deed,  is  no  proof  of  his  ha^^g  capacity  to  make  such 
a  contract  as  ought  to  bind  him ;  and  does  not  make  the  case 
stronger  than  that  of  Gartside  v.  hherwood^  1  Bro*  Ch.  Cos.  560» 
Great  reliance  is  placed  upon  his  trip  to '  North  Carolina^  and  obr 
taining  the  bond  from  Mary  Howell;  but,  taking  that  fact  with 
an  its  circumstances,  it  is  rather  a  proof  of  additional  fraud  prac- 
tised by  Clanton^  who  must  have  instigated  him  to  such  an  un« 
common  exertion.   That  Howrll  acted  under  Clantorfs  influence, 
and  did  not  understand  the  nature  of  die  bond,  is  evident ;  for  a 
condition  was  introduced  into  it  which  made  him  an  instrument 
of  fraud  upon  himself. 

Hay^  in  reply.  A  cousin  is  unquestionably  within  the  de- 
grees of  consanguinity  to  raise  a  use  on  a  covenant  to  stand 
seised  to  U8es.(&)  m  Sauntl  on 

Fraud  is  never  to  be  presumed.     If  all  the  Chancellors  from     ***' 
iStit  time  of  Adam  to  this  day  were  to  say  that  it  may  be  presumed, 
xny  judgment  would  still  rise  in  rebellion.     1  Vesey^  jun.  20.(c)  (O  LerwU  t. 
2  Com.  Dig.Sl4f.  and  1  Fonb.  399.  shew  that  fraud  is  never  to  be  ^^^' 
presumed;  though,  I  admit,  it  may  be  inferred  from  circumstan- 
ces  calculated  to  justify  such  inference. 

The  clause  in  the  bill  charging  idi$cy^  is  improperly  subdivided 
by  Mr.  Ta^^c  r.  The  first  part  of  that  clause  ought  to  be  taken 
in  connection  with  the  last.  Idiocif  is  not  the  consequence  of 
weakness  of  imdersianding ;  but  the  converse  is  true:  and  say- 
ing that  a  m:*n  is  "  classed  with  idiots^  is  equivalent  to  saying 
that  he  is  an  idiot. 
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Monday^  June  4.    The  Judges  pronounced  their  opinions* 

Judge  Tucker.  This  is  a  biU  to  set  aside  a  cooveyaoce  of 
lands  and  negroes,  made  the  20th  of  Fehmary^  iraS,  by  WiiBam 
IbrufcU  to  his  cousin  John  CJanton^  both  deceased,  on  the  grounds 
stated  in  the  bill. 

.  The  bill  states,  that  ^^  HatvelL,  from  die  time  of  his  birth  to  the 
time  of  his  death,  laboured  under  a  hmeatable  and  iinn]fCiBi.E 
Tveainess  of  understanding  and  intellect^  which  rendered  him  abso« 
lutely  incapable  of  regulating  his  own  aiBurs,  and  classed  him,  with 
propriety,  among  those  who  are  cdled  idiots  ;**  that  diis  was  uni» 
verbally  known,  and  assented  to,  by  sdi  who  knew  him  ;  that,  soon 
after  he  arrived  at  the  age  of  twenty-one,  his  cousin  John  Clanton , 
to  who^i  his  situadon  had  been  long  and  perfectly  known,  induced 
him)  although  he  had  a  sister  then  living,  who  is  one  of  the  complain- 
ants, to  execute  a  deed,  for  all  his  lands  and  slaves,  as  his   abso- 
lute property  and  estate,  for  the  incompetent  consideration  of 
finding  and  providing  for  him  sufficient  and  plentiful  meat,  drink  ^ 
washing,  lodging  and  clothing,  in  a  comfortable  and  plentiful 
manner^  during  the  said  HoweiPs  Kfe,  or  remaining  a  batchelor ; 
as  will  more  fuUy  appear  by  the  deed,  in  which  there  is  the  fol- 
lowing  clause,  not  mentioned,  or  in  any  way  noticed  in  the  biH; 
*'  Provided  nevertheless,  and  it  is  hereby  agreed  on  by  and  be- 
tween the  parties  to  these  presents,  to  be  the  true  intent  and 
meaning  of  these  presents,  that,  in  case  the  said  WilRam  Howell 
shall  herfeafter  intermarry,   that  the  estate   above  conveyed,  as 
well  land  as  slaves,  with  the  increase  of  the  said  slaves,  shall  re* 
vert  unto  the  said  Howell  and  his  wife,  during  their  joint  and 
several  lives ;  and,  in  case  the  said  HoxvellfkiaSi  have  lawful  issue, 
that  the  said  estate,  and  every  part  diereof,   shaS  be  subject   to 
his  disposal  among  them,  by  deed  or  wiB;  or,  in  case  of  fusf<nU 
ing  to  make  such  distribution,  then  it  shall  ^o;^,  and  go^  and  de- 
scend agreeably  to  the  act  of  Assembly ^  in  case  of  his  dying  in- 
testate ;  but  if  no  such  issue,  the  same  to  revert  to  Clanton  and 
his  heirs,  after  the  death  of  Howell  and  his  wife."      The  bill 
then  proceeds  to  state  that,  after  this  deed  had  been  Tmisfraudw- 
lentbf  obtained  from  an  unfortunate  and  wretched  being,  who 
was  ignorant  of  its  operation^  the  said  Clanton  having  had   the 
same,  after  several  ineffectual  attempts^  proved  and  recorded^ 
treated  Howell  as  a  vagabond  and  outcast^  and  a  slave  ;  and,  in 
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jorder  to  msaxHctu  more  plainly,  the  palpMe  aod  iafamous  fteud     Aprh-ii 
practised  on  this  occasion  by  the  said   Clanton,  the  complainants    s^^v-^^^ 
aver  and  ofltr  to  prove  that  the  deed  abojft  mentioned  when  of-   Wiatehom 
Crredi  at  first  atod  several  times  aAcr^  to  the  Court  for  probate^       iiioe^. 
Was  rejected  by  the  Court,  and  not  permitted  to  be  recorded,'  "^"^ 
from  their  individual  knowledge  of  xhe  facts  "before  stated ;  and 
after  stating  some  odier  circumstaocee  not  material  to  be  noticed 
ia  this  part  of  the  cause^  they  pray  that  the  Court  may  declare 
and  render  naidl  CO  all  inlents  and  purposes  the  aforesaid/rottdb/nil 
deed,  &c« 

The  answer  of  Sarah  Whtteh^rn,  who  was  the  wife  of  jfohn 
ClantOThf  saith,  that  the  compbinants  are  very  much  mistaken  ia 
the  representation  which  they  l^ive  made  ;  that  Hoxueil  was 
about  nineteen  or  twenty  when  his  mother  died  j  and  she  avers 
that,  for  several  years  beCdre  his  mother's  death,  he  had  beea 
af&icted  with  sores  and  ulcers  which  sometimes  covered  a  great 
part  of  his  body  i  that  he  epntinu/ed  in  that  situation,  or  wantCy 
until  he  died,  which  was  about  the  year  ^789 ;  that,  when  the 
ulcers  dried,  m  they  occaaionally  did,  his  bodily  pains  and  afflic- 
tions seemed  to  increase.  She  believes  that  the  ulcers  rose  in* 
wardly,  because  there  were  frequent  discharges  of  matter  ironx 
bis  mouth  and  nose ;  which  will  accotuit  for  his  uusightly  ap- 
pearance, and  the  society  in  which  he  might  sometimes  be  seen  s 
that  he  was  afflicted  in  this  way  when  he  came  to  live  with  her 
deeeased  husband  C/anton;  that,  when  at  home,  he  always  dined 
\7ith  the  family  when  he  pleased,  and  was  lodged  as  comfortably 
as  his  diseased  condition  would  admit;  that  he  was  ttot  an  idiot, 
as  the  complainants  suppose*  It  is  true  that^from  cofMnued  a}id 
excessive  affliction^  his  mind  was  impaired;  but  he  generally  had 
understanding  enough,  not  only  to  preserve  his  person  from  mts« 
chief,  but  to  converse  rationally  and  sociably,  and  to  guard  against 
any  deception  or  advantage  which  others  might  be  disposed  to  take 
of  him.  She  further  saith,  that  the  said  William  proposed  to 
the  ssud  John  to  make  such  a  conveyance  as  is  contained  in  tl^e 
6ee&,^several times  before  it  was  actually  executed;  that  that 
deed,  as  well  as  the  one  which  the  complainants  alluded  to  as 
having  been  rejected  when  offered  for  record,  is  attested  by  Da* 
vid  Mason;  that  which  is  dated  the  first  of  October j  1783,  (wliich  is 
admitted  by  consent,  and  appears  at  the  end  of  this  record,)  was  not 
i:ecorded,because,  as  she  has  been  told^it  was  thought  to  be  informal 
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and  not  becaute  there  was  any  suspicion  of  advantage.  She  addbv 
that  the  bargain  wAs,  in  her  estimation,  a  proper  one,  because  ifaa 
confinement,  to  which  his  disease  often  condenmed  him,  wouM 
have  made  it  inconvenienc,  if  not  impracticable,  fer  lum  to  ma- 
'  aage  hia  estate. 

About  two  diirds  of  the  witnesses  (of  wham  there  vsrt,  neat 
thirty)  testify  either  their tmm^ort^ general ofMwioitiiitnKk^ 
boorhood,  that  Howell  was  a  person  of  extremely  weak  intellect; 
but  it  was  oDnceded  by  the  appellees'  conimd  that  there  ia  no 
proof  that  he  was  an  kUoU  The  rest  of  the  Mritnesses  corrobc** 
rate  the  account  given  of  him  in  the  answer.  Thera  is,  however, 
this  obvious  distinction  between  the  answer  and  the  depositions 
taken  in  support  of  the  bUl.  'f  he  answer  states ^iicts;  the  latter, 
in  general,  oiPnrioNS  oniy.^  If  it  be  objected,  that  the  answer  is 
not  entitled  to  the  same  credit  as  the  deposition  of  a  witness,. who 
b  supposed  to  be  disinterested ;  there  are  circumstances  apparent 
upon  this  record,  that,  in  my  opinion,  place  this  answer,  in  point 
of  credibility,  upon  very  high  ground.  First,  it  is  perfectly  re- 
sponsive  to  the  bill,  and  stands  uncontradicted  even  by  a  shadow 
of  evidence,  ia  a  most  material' point,  which  I  shall  hereafter  no- 
tice. Secondly,  it  appears  from  the  will  of  John  Clanten  (^among 
the  exhibits)  that  his  widow,  upon  her  marriage  with  the  defends 
ant  Whitehom^  forfeited  every  provbion  made  for  her  in  Clantef^s 
will.  She,  therefore,  is  presumably  a  defendmit  without  interest 
in  the  cause,  whose  answer,  where  it  is  responsive  to  the  bill,  is 
thereby  entitled  to  the  utmost  credit ;  especially,  where  it  stands 
uncontradicted  as  to  the  fast  alleged^  It  states,  then,  in  my  ap^ 
nion,  in  a  very  candid  manner,  a  good  and  su£ficient  inducement  to 
the  contract  on  die  part  of  HtrwelL  Helpless  and  forlorn,  as  be 
appears  to  have  been,  from  the  whole  current  of  the  testimony,  it 
was  certainly  an  object  nvith  him  (if  he  had  any  intellect  at  all)  to 
secure  to  himself,  during  his  miserable  existence,  ^  sufficient  and 
fkntifid  meat  J  drinky  washings  lodgings  and  clothings  in  a  cox* 
FORTABX.E  and  PLfiKTiruL  numner.^^  These  are  the  cogent  io. 
ducemcnts  to  the  bargain,  and  seme  of  the  considerationa  {and  ccr« 
Iginly  Ae  principal)  mentioned  in  the  deed.  That  he  possessed 
sufficient  intellect  to  know  this,  appears  not  only  from  what  passed 
between  himself  and  Mrs.  Mason^  when  he  came  to  her  hoa- 
band  to  draw  the  deed ;  but  from  bis  sidisequeat  complaint  to 
R^rt  yrnaSf  one  af  the  complainants'  witnesses^  <^that  GatOsn 
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•fiA.  not  use  him  woU;  and  from  the  lax^  offers  whick  lie  made     ^f^l^ 
ta  JoHeM^  if  lie  would  get  his  estate  from  CkmSon  fog  him.'^    Bat     i^rv^ 
a  farther  and  more  convincing  proof  that  he  was  not  a  person  of  Whitehora 
auch  weak  understanding  as  not  to  know  what  he  was  about,  when      Mines. 
making  a  bargain,  appears  from  the  singular  and  uncontradicted  ^ 

£Kt  of  his  taking  a  journey  by  himself,  (as  far  as  appears  to  the 
-contrary i)  to  the  house  of  yam€%  Nichelson^  in  North  Caroiina^ 
where  his  sister  (one  of  the  complainants)  lived,  for  the  express 
purpose  of  giving  her  three  instead  of  two  negroes,  which  his  ma- 
ther,  by  her  will,  had  required  of  him  to  give  that  sister^  before 
he  should  be  entitled  to  any  part  of  the  mother's  estate.  The 
bond  of  relinquishment  which  he  took  from  his  sister  on  that  oe- 
^sion,  was  drawn  by  jfohn  Faulcon^  of  North  Carolina^  and  exc* 
cuted  at  Nichokon^s  house,  where  she  resided,  and  attested  by  Ni'm 
chokon^  his  wife,  and  a  third  witness.  Not  a  syilable  is  heard  of 
Cianton  an  this  ^ccsuaion;  and,yet,tbis  very  transaction  is  imputed  ^ 
to  Hifii  as  an  evidence  of  frauds  although  neither  charged  as  audi 
(nor  even  hinted  at)  in  the  bill,  nor  mentioned  by  any  other  of 
the  witnesses.  This  transaction,  therefore,  as  it  appears  by  this 
record,  is  conclusive  evidence,  that  Howdl  was  neither  an  idiot ^ 
(as  die  charge  in  the  bill  imports,)  nor  yet  a  person  of  such  weak« 
ness  of  intellect,  as  not  to  be  able  to  understand  the  nature  of  his 
own  interest,  or  of  any  bargain  he  might  be  about  to  contract* 

But  it  is  insisted,  that  an  advantage  was  taken  of  him  by  his  re- 
lation Qantonj  immediately,  or  very  soon  after  he  came  of  age; 
and,  although  weakness  of  understanding  alone  may  not  be  suffi- 
cient to  set  aside  a  contract  fairly  made,  and  for  an  adequate  con- 
.  sideration,  yet,  when  it  is  coupled  with  such  a  circumstance  as 
that  just  mentioned,  or  with  previous  dependence;  (as  appears  to 
have  been  the  case,  in  some  degree,  at  present;)  or  with  trust  and 
confidence*;  or  with  imbounded  influence;  cm*  with  j^ro^^ inadequacy 
of  price  or  consideration;  or  with  extreme  distress  of  situation; 
or  with  the  pretermission  of  an  unoffending  sister,  who  was  his 
nearest  relation  and  heir  ;  that  a  Court  of  Equity  w;iU  rescind 
the  contracit. 

I  shall  not  enter  into  a  minute  discussion  of  all  these  several 
points,  alt  which  I  conceive  to  be  put  completely  out  of  the  ques- 
tion, either  by  the  facts  apparent  in  the  record  iu  support  of  the 
defendants'  right,  or  the  rvant  of  such  facts  on  the  part  of  the 
,^pp[iplatn9nts;  or  the  want  qf  charges  in  4he  bill  upon  some  ef 
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April,      these  subjects.     The  only  direct  charge  in  the  bill  (except  that 

y^r--^^^^    invmiible  weakness  of  unrierstanding,  of  which  there  is  no  proof^* 

Wiiitehorn    is,  that  Ciauton  induced  Hawitt  to  execute  the  deed  for  the  in- 

Hines.       compctertt  consideration  therein  mentioned.     No>^  the  answer  of 

•    Sarah  ffhitehorn  (which  is  expressly  responsive  to  this  charge  of 

Chilton^'  inducing   Howell  lo  execute  the  deed)  states,  **tbat 

.    Howell  PROPOSED  to  Clanton  to  make  such  a  conveyance  ^roend 

times  before  it  was  actually  executed.**    There  is  not  a  scintilla 

of  evidence  to  the  contrary  in  the  whole  record  r  on  the  contrary, 

J^hyy  Mason^s  testimony  may  well  be  considered  as  corroborating 

this  assertion  in  the  answer.     Neither  Howell* s  supposed  youth^ 

nor  previous  dependence,  nor  his  trust  and  confidence  in  Clanton^ 

which  seem  rather  to  have  sprung  from  his  affection  and  a  sense 

of  gratitude,  than  from  any  other  cause,  nor  his  unbounded  influ* 

cncei  (of  which  there  is  no  sort  of  proof,)  can  derive  any  strength, 

in  opposition  to  this  unxontr  adicted  testimony,  so  perfectly  rc« 

sponsive  to  the  roost  material  charge  {except  idiocy)  in  the  bill.  I 

shall  therefore  proceed  to  the  inadequacy  of  consideratioJij  as  the 

next  subject  of  inquiry. 

Neither  the  value  of  the  land,  nor  that  of  the  negroes,  is  stated 
in  the  bill;  nor  in  either  of  the  answers;  nor  in  any  of  the  depo- 
sitions, that  I  can  discover*  An  obvious  reason  for  the  omission 
in  the  latter  appears  to  be,  tliat  it  was  not  put  in  issue  by  the 
former*  ITie  Commissioners  appointed  by  the  Court  of  Sussex 
County  to  state  an  account  of  the  reasonable^  hire  of  the 
-slaves  mentioned  in  the  deed,  (from  the  time  of  the  death  of 
Howell  to  the  time  of  their  report,)  and  to  report  the  sum  for 
which  the  lands  were  sold,  (ft^  Howell  and  CisA^roa  jointfyy  as 
appears  from  one  of  the  answers,  though  neither  the  considera- 
tion money,  nor  the  person  to  whom  the  same  was  paid,  or,  if  to 
both^  in  what  proportions  such  payment  was  made,  anywhere  ap« 
pears,)  have  furnished  some  data  by  which  a  conjectural  estimate 
of  the  actual  fee-simple  value  of  the  lands,  when  sold,  and  the 
annual  wot*tb,  or  hire  of  the  slaves,  during  the  whole  period  that 
elapsed  between  the  date  of  the  original  deed  in  October^  1783, 
and  the  date  of  the  Commissioners'  report,  the  1st  of  October ^ 
1804,  a  period  of  one  and  twenty  years,  may  be  guessed  at.  They 
state  the  sales  of  the  two  tracts  of  land,  containing,  as  alleged  in  the 
bill,  264  acres,  at  145/. ;  which  is  just  eleven  shillings  an  acre. 
They  estimate  the  negro  hire  fpr  the  year  1789,  due  ymmarySy 
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1790,  KOTHtKO.  This  mij^hthe  because  ^ozor/f  died  late  in  1789:  April, 
but  whether  it  were  so  or  not  does  not  appeUr ;  nor  are  we  in* 
Ibrmed  when  he  died.  The  next  year  we  find  the  value  of  their  hire 
^reasonable  deductions  for  their  maintenance  and  support  being 
first  made  by  the  Commissioners)  charged  at  six  pounds.  The 
next  year  12/.  17««  6^,  the  third  year,  19L  9s.  Id.  d*4«;  the  ave^ 
ragt  value  of  those  three  years  being  12/.  15«.  6dl  U2.fer  annum: 
but,  if  the  year  1789  ought  to  be  taken  into  the  account,  (as  it 
would  seem,  from  the  Commissioners'  thinking  it  necessary  to 
notice  that  year,)  the  average  value  of  the  slave  hire,  after  ma- 
king due  deductions  for  the  support  and  maintenance  of  such  as 
"were  young  and  chargeable,  for  those  four  years,  was  only  9/. 
lis.  7d»  3-4.  Taking  it,  however,  at  the  highest  average^  an^ 
adding  thereto  the  interest  of  145A,  for  which  the  lands  were 
sold,  amounting  to  71  7s*  6d.  more,  the  average  value  of  ffcW" 
eWs  whole  annual  income  for  those  three  years  amounts  to  20iL 
Zs.  Od*  l-2«  Bat  we  have  no  reason  to  rate  it  so  high,  at  any 
period  during  his  life.  For  the  value  of  the  slaves  being  only 
6/.  the  first  (or  second  year)  after  his  death  ;  upwards  of  12il  the 
succeeding  year ;  near  2(M.  the  next ;  and,  so  on,  gradually  in- 
creasing from  year  to  year,  till  we  find  it  valued  to  Z7L  4ts.  6d. 
in  1802,  which  is  the  highest  estimate  of  the  whole;  we  are  well 
warranted  in  supposing  that  the  greater  part,  or  the  whole  of 
them,  consisted  of  young  negroes,  who  were  either  chargeable, 
or,  at  most,  not  very  profitable.  Taking  it  either  way;  and,  even 
supposing  the  annual  profits  of  HowelVs  estate,  at  that  time,  to 
have  been  equal  to  20/1  Zs.  the  average  for  those  three  years,  I 
should  not  deem  that  sum,  by  any  means,  a  sufficient  coosidera* 
don,  for  the  comfortable  and  plentiful  accommodation  and  sup* 
port  of  a  miserable  object,  such  as  Howell  is  described  to  have 
been* 

Objection.  That  it  was  not  the  yearly  value  of  the  lands  and 
negroes  only  that  Chnton  was  to  have  by  this  deed,  as  a  con« 
sideration  for  the  maintenance  of  Howell;  but  the  absolute  pro- 
perty therein. 

Answer.  That  is  not  the  case.  If  Howell  had  married^  the  annual 
profits  were  all  Clanton  was  to  have  till  the  death  of  Howell  and 
his  wife  both;  and,  if  he  bad  lawful  issue,  the  property  was  gone 
from,  him  for  ever.  And,  though  it  may  be  supposed  the  chance 
of  Howe W 8  marriage  was.  not  great,  yet  he  was  free  to  do  so,  and 
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A^^aiL,     tfa«rcbytoputanendtothe/ir€sifitf,and9poiid3lf,  to  ibe/iamm 

y^^^v^^^    interest  and  hppes  of  Clantanf  who  had  duriog  the  li£e  of  JSfpu^ 

'Whitehom  «//,  no  more  than  an  estate  upon  an  express  condition  in  deed^ 

HuUt.      which  it  was  in  the  power  of  Howell  to  avail  himaelf  of  at  any; 

■     moment,  and  thereby  defeat  the  estate^  if  he  thought  prefer  sa 

to  do. 

Objeaioo*  HowcU  was  not  sijpported  and  maintained  lA  tl^e. 
manner  he  oii^c  to  have  been  by  Clanton*  Thist  if  true,  -Aiig^ 
have  been  sopie  ground  for  an  application  to  a  Court  of  £^^  fay 
Howell^  in  his  life-time,  cidier  to  rescind  the  contract,  or  to 
compel  Clanton  to  pay  him  a  stated  aUowance  lor  his  sup* 
port,  as,  from  all  the  circumstances  of  the  case,  might  have  been 
most  proper :  but  it  furnishes  no  ground  for  the  repreunUUroea  of 
Hofxvell  to  apply,  at  this  time  of  day,  for  the  rcscision  of  a  ooo- 
tract,  the  beneficial  provisions  of  which  terminated,  on  his  part, 
with  his  life.  If  the  person  to  whom  he  complained  that  ClantoH> 
did  not  use  him  well,  had  applied  to  a  Court  in  his  behalf,  to  per« 
mit  him  to  sue  in  forma  pauperis^  the  case  might  have  appeared 
such  as  to  entitle  him  to  some  relief;  but,  what  it  ought  to  have 
been,  this  Court  cannot,  at  this  time,  by  any  possibility,  judge. 
It  appears  to  me,  therefore,  that  there  is  neither  a  groMO  inade^ 
quacy  of  consideration,  nor,  under  all  the  circumstances  of  Uus 
case,  any  inadequacy  of  consideration  at  alL  Neither  is  there 
any  evidence  in  this  record,  of  any  advantage  being  taken,  by 
Clanton^  of  the  extreme  distress  of  Uowell^  nor  of  his  exerting^ 
at  any  time,  any  improper  influence  over  him;  nor  is  there,  that 
I  can  perceive,  the  smallest  proof  oi  frauds  or  any  undue  prac- 
tice whatsoever  on  the  part  of  (Clanton;  unless  we  are  to  pre- 
sume  it  from  the  face  of  the  deed  itself,  which  has  not  even  the 
slightest  colour  of  it,  in  it;  or,  unless  we  infer  it  from  what  has 
been  said  of  HoxveWs  complaints  ef  not  being  well  used,  which 
the  answer  of  Sarah  Whitehorn^  and  the  depositions  of  several  of 
the  witnesses  to  the  same  effect,  render  questionable  at  least;  and 
jcertainly,  those  complaints,  if  true,  fall  very  far  short  of  estai* 
blishing  a  charge  of  fraudy  unless  we  were  to  denominate  every 
breach  of  a  positive  contract,  a  p&aud;  which  no  Court  of 
EquiQr  has  yet  ventured  to  do,  that  I  know. 

I  have  preferred  considering  this  case  up#n  the  real  merits^  as 
it  appears  upon  the  face  of  the  record,  to  an  investigation  of  the 
practical  points  which  have  been  argued  at  the  bar;  because  I  would 
never  wish  to  reverse  a  decree  ef  a  Court  of  Chamoery^  upon 


A  the  9f  ift  Year  qf  ffte  Commomoeabh.  58S 

Mf  other  groimd  than  the  merits  of  die  cause,  where  they  can     Apbil, 
be  fttriy  gpt  at.     In  the  present  uistance,  my  opinion  is,  that  both    ^^^^>rs^ 
decrees  be  reversed,  and  the  complainants^  UyU  dismissed  with  Whiuhora 

«<»^  Hinis. 

But  if  the  complainants  were  endded  to  a  decree  in  dieir  fa-  — — 
Vour,  I  am  still  of  opinion  that  the  present  decree  is  erroneous* 

My  first  objeodon  to  the  present  d^nree  is,  that  the  Commis- 
eioners  have  allowed  interest  on  the  hire  of  the  slaves,  from  year 
to  year,  from  the  period  of  HorveWs  death,  to  the  day  of  making 
their  report. 

In  giving  my  opinion  in  the  case  of  DiUiard  v.  Tamlinson^ 
this  term,  I  stated  several  instances,  where  I  thought  an  execu* 
tor  or  administrator  could  not  be  chargeable  for  interest  upon 
asoney,  actucdly  received  by  him*  Much  less  with  interest  upon 
die  hire  of  slaves,  which,  peradventure,  he  may  never  have  re^ 
ceivedy  or  not  for  several  years  after  it  became  due.  I  beg  leave 
to  refer  to  what  I  then  said,  as  containing  my  deliberate  opinion, 
and  the  reasons  for  it. 

Objecdon.     The  report  states  that  the  same  was  made  in  the 
,  presence,  and  with  the  approbation,  of  the  defendants* 

That  is  not  the  case..  Sally  Whitehorriy  wife  of  one  of  the  de- 
fendants, and  Nathaniel  Chambliss^  who  acted  as  special  guardian 
to  the  infant  defendants,  are  stated  to  have  been  present.  But 
the  executors  are  neither  stated  as  being  present,  nor  even  as  hav- 
ing nodce  to  attend.  The  consent  of  the  others^  who  were  pre* 
sent^  therefore,  cannot  possiUy  affect  the  executors*  Neither  (I  pre- 
sume) could  Wkitehom  be  affected  by  the  consent  of  his  xoifet  un- 
less it  were  proved  she  aaed  as  his  attorney^  under  a  special  power 
and  authority  from  him.  Nor  will  this  Court,  sitting  as  a  Court 
of  Equity,  suffer  the  interests  of  infants  to  be  committed,  by  a 
careless  or  ignorant  guardian  ad  litem.  And  I  must  be  permitted 
to  doubt  whether  a  Court  of  Equity  ought  ever  to  sanction  the 
Import  of  its  Commissioner,  when  he  mistakes  the  law;  although 
the  parties  may  submit  to  his  decision,  without  filing  any  excep- 
tion to  his  report.  For  bis  oflke  is  to  state  facts  for  the  consi- 
deration of  the  Court;  where  he  undertsdces  to  do  morey  I  con- 
ceive that  his  report  is  no  less  open  to  impeachment  for  error 
than  the  decree  of  die  Courts  proceeding  upon  a  mistake  in  law, 
is*  For  a  contrary  doctrine  woidd  be  putdng  the  Commission- 
er's report,  in  point  of  legal  obligadon,  upon  higher  ground  thaa 
d^  decree  of  die  Caurt  itself     Upon  these  grounds,  I  thbk 
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^i9ui*     ^  dmtge of  tnterest  od  the  hire  of  thits  Dogmes is  uttiify  efnf 

v,^^>o^,/    neous ;  for  thw  suit  was  not  brought  till  near  eleven  years  aAcr 

Whitehorn    HowelPs  death,  and,  until  a  very  short  tiine  before  it  wa^  brougbti 

Hines.      there  was  no  administrator  to  whom  any  debt  due  to  hia^£roa 

.-  any  person  whatsoever  could  be  paid  or  tendered.    The  legd 

right  in  the  slaves  being  in  the  executors  of  Clantam;  had  there 

been  an  executor  of  Hcx»eU^  how  could  CktntotCa  executors  have 

been  justified  in  piling  them  for  the  negro  hire,  until  the  decree 

ahould  fix  their  right  to  demand  it»    How  then  aie  the  executon 

to  be  made  chargeable  for  interest  upon  money  which  they  had 

no  right  to  pay?    The  most  that  equity  can  do,  is  to  make  them 

accountable  for  the  hire  of  the  slaves,  free  of  interest  upon  that 

hire. 

But  here  a  question  occurs.     From  what  period  are  the  execu- 
tors to  be  charged  with  the  hire,   if,  indeed,   in  this  case,  thejr 
%  are  chargeable  at  alH 

John  Clanton  died  before  the  se^nd  of  September^  1W>J 
diis  suit  was  not  brought  until  AprU^  180a  Burweil  Lojlen  waA 
Jdichael  Baiiet/j  who  qufdified  as  his  executors,  were  at  that  time 
both  dead;  JUicAael Baiiet/^  xhe  surviving  executor,  had,  before 
his  death,  fully  closed  and  returned  to  the  Court  his  accounts  as 
executor  of  Clanton^  as  is  positively  stated  by  the  deieadants, 
y.  C.  Bailey y  and  Benjamin  Wyche^  his  executors,  in  their  an* 
swer;  to  which  there  was  no  replication,  that  I  can  discover;  nor 
are  there  any  depositions  taken  which  beai^  any  relation  lo  this 
&ct.  So  that  the  answer,  if  not  aotually  admitted  to  be  -ttrue,  in 
all  its  parts,  stands  uncontradicted  in  this  particular.  If  J^ckael 
Bailey y  the  surviving  executor,  had  been  alive  when  the  aoit  was 
brought,  and  had  put  in  an  answer  to  the  same  effect  as  that  of 
his  executors  ;  and  the  cause  had  been  heard  in  the  same  mannisr 
as  it  was;  the  bill  against  him  (I  conceive)  ought  to  hanre  been 
dismissed.  For^  surely,  when  an  executor  has  settled  all  ckumv 
7  against  his  testator's  estate,  (of  which  he  had  notice,)  and  has  set- 

tled his  accounts  with  the  Court  which  granted  the  ^t>bate  of  the 
Will,  and  made  distribution,  he  ought  not  to  be  afiocted  by  9Xtf 
dormant  equitable  claim,  which  may  rise  up  against  fats  tesiatoi's 
estate,  at  any  distance  of  time  afterw^tis.  Much  less  ouight  im 
executors,  who,  und^  such  circumstances,  cannot  be  supposed  to 
be  conusant  of  die  affairs  of  the  first  testator,  as  the  present  ^le<» 
fendants  expressly  state  in  their  answer.    And,  yet,  the  tiecree 
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in  the  present  ctse  must  be  uoderstood  as  against  them  for  nearljr     Apntt, 
800/.     On  this  ground)  therefore,  I  consider  the  decree  as  palpa^ 
bly  erroneous*  i 

Objection.  Cianton  appointed  his  ^wife  Sarah  (now  the  dc» 
fendant  Sarah  Whiuhorn)  his  executrix,  together  with  LofUn  and  -     -^ 

Bailey^  his  executors. 

hvktshe  didnot  quulify;  they  did;  and,  on  her  marriage  with 
Whiteliorn^  which  was  previous  to  tlie  commencement  of  this  suitt 
ahe  forfeited  evtr^'  benefit  under  her  husband^s  wilt.  And 
it  docs  not  appear  that  she  renounced  the  will,  nor  that  she 
ever  qualified  as  Clanton^a  executrix*  Ilie  decree,  therefore, 
which,  in  iiS  terms,  imports  to  direct  the  executors  of  the  said 
yohn  Cianton^  **  out  of  his  assets  tn  their  hands  to  be  administered^ 
to  pay  to  the  complainants  the  money  reported  by  the  Commis;- 
sioaers  to  be  due,  for  the  hire  of  the  slaves,  and  the   sale  of  the  ) 

land,^  must  be  understood  (I  conceive)  as  against  the  executors  ^ 

of  the  surviving  executor  of  Cianton* 

Objection.  The  executors,  before  distribution  ms^ie,  oug^t  to 
have  taken  an  indemnifying  Ijond  of  the  distributees  to  answer 
any  future  debts  or  demands  against  the  testator's  estate. 

I  do  not  know  that  the  law  require^  this  of  an  executor.    In  tl^ 
case  of  dXi  administrator^  the  law  will  not  compel  him  to  make  di»> 
tribution,  until  bond  with  security  be  given,  by  the  distributees, 
to  refund  their  proportional  parts  of  any  future  debt    or  demand 
against  the  estate.      This  is  a  security  which  the  law  gives  to  the 
ADMINISTRATOR ;  but  as  it  does  not  give  it  to  the  executor,  and 
as  he  is  bound  to  perform  the  will,  I  am  not  prepared  to  say  that 
he  can  refuse  to  pay  a  legacy,  or  to  make  distribution  of  the  re- 
^khmmy   unless  the  legatee  or  distributee  will  give  him   a  similar 
bond*      Watden  v.  Payne{a)  is  to   that  effect.     Be  that  as  it  ifl)  %  Watl, 
may,  the  complainants  in  this  cause  have  followed  the  effects  of 
Ganton  into  the  hands  of  his  children^^b)  and  for  aught  ihat  ap*  r6)r»d  Jffim 
pears  to  the  contrary,  they  are  the  proper  persons,  not  only  to  tert\  n^i. 
make  restitution  of  the  slaves,  but  compensation  for  their  hire.  ^^<* 
The  qtiestion  then  recurs,  from  what  period  ought  they  to  bte 
charged  with  it.     And  my  opinion  is,  that  they  ought  not  to  be 
charged  with  the  hire  of  the  slaves,  or  with  the  interest  on  the   ' 
gales  of  the  land,  until  the  commencement  of  this  suit.     For^ 
Srst^  this  is  a  dormant  equity  y  of  which  these  defendants,  who  ^ 
infants,  cannot  be  presumed  to  have  had  any  notice;  nor,  if  they 
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^W^  had,  could  thry,  or  their  guardian  in  their  behalf,  liavc  given  up 
the  slaves  or  paid  their  hire.  For  neither  the  infants  themselves^ 
nor  their  guardian,  were  competent  to  do  this  of  their  own  mere 
motion,  without  the  authority  or  dire  tion  of  a  court.     Secondly^ 

*  they  could  not  know  to  whom  to  make  restitution  or  paynoent ; 

there  being  no  legal  personal  representative  of  Hoxveil  unlU  a 
short  time  before  the  suit  brought.  And  surely,  there  is  as  much 
reason  to  adopt  this  rule,  in  \his  case  of  a  dormant  equity  against 
infantSy  as  in  the  case  of  a  widow  who  comes  into  a  Court  of 
Equity  to  demand  her  dower;  in  which  case  the  rule  seems  to  bc^ 
that  she  shall  not  be  allowed  for  the  rents  and  profits  which  ac« 
crucd  previous  to  the  filing  of  her  bill ;  although,  at  knVy  she  is 
entitled  to  recover  damages,  equal  thereto,  from  the  time  of  the 
husband's  death   until  the  day  of  the  judgment,  whereby  she  re- 

(•t)    t  Jleis  covers  seisin  of  her  dovver.(n) 

^  i.'  Admitting,  then,  that  the  complainants  are  entitled  to  a  decree 

in  their  favour,  this  decree  appears  to  me  to  be  manifestly  erro- 
neous, for  the  reasons  last  mentioned.  It  ought, ^therefore,  (in 
am  event,)  to  be  reversed,  I  conceive,  and  sent  back  to  be  re- 
fornaed  by  the  Court  of  Chancery,  agreeably  to  the  preceding 
principles. 

Judge  Roane  obser\'ed,  the  case  appeared  to  him  so  plain  on 
the  testimony  and  princi{)les  of  law,  that  he  did  not  think  it  ne- 
cessary to  give  a  detailed  opinion.  He  then  read  the  decree  of 
the  Chancellor,  and  said ;  so  far  xhe  decree  relates  to  and  de- 
cides upon  the  principles  of  the  cause,  and  I  can  only  sayy  diat, 
on  examination  of  the  record,  most,  if  not  all,  the  positions  taken 
by  the  Chancellor  are  correct.  If  the  decree,  so  far  as  it  respeets 
the  account^  depended  upon  the  report  only,  perhaps  I  might  not 
be  disposed  to  sanction  it ;  on  account  of  the  incompetency  of 
some  of  the  parties  to  consent  before  the  Commissionen : 
but  it  appears  from  the  decree  of  the  County  Court  that  the  dc» 
fendants  not  only  made  no  objection,  but  approved  of  the  re- 
port.{x)      With  respect  to  interest  on  hire   of  ne^^roes,  1  can- 

(t)  Note-  In  a  subscqaent  cise  of  CUarke  and  Wkit€^  Extcnitrtfi^  Wkbe^'w. 
JoftnMon  OTid otper9,  /;me  12th,  1811,  the  Coart  (oontitling  of  Judges  Ro ai>s« 
Brooke,  and  Cabell)  un»nimo«»ly  decided,  that  reports  of  CommissiGner^ 
vhich  are  not  ervneout  itpon  the  face  of  them,  shall  not  be  impeaetied  in  an  si»- 
^llufc  Court,  (where  riot  tpeciaUy  eaft^ied  to  in  the  Court  b^w,)  **  on  gT<Nmd% 
-or  \n  relation  lo  sobjeots,  which  tm^  be  affected  by  extrtmeoiu  tC9tmontfJ*  In  that 
ease  the  <iucslioa  ira%  whether  uUerett  ought  not  to  hav«  been    eha^ged  agiitft 
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not  conceive  it  to  be  improper  on  general  principles*     Negroes  ^f}^' 

are  generally  hired,  taking  bonds  payable  at  the  end  of  the  year;  s^^-v^^ 

which  bonds  carry  interest^  if  the  money  be  not  paid ;  and  "  it  Whiiehom 

13  natural  jusdce  that  he  who  has  the  use  of  another's  money  Hines. 

should  pay  interest  for  it.'Yo)     I  should  therefore  be  of  opinion  ' 
to  affirm  the  decree  in  omnibus^  except  (the  executors  having,  per*  102.  J<m€9  t^ 
haps,  parted  with  the   estate)  to  correct  it  so  as    to  make   the 
property  liable  in  the  hands  of  the  legatees. 
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Judge  Fleming.  With  respect  to  the  principal  point  in  con- 
troversy^ to  wit,  the  invalidity  of  the  deed  from  Howell  to  C/a/j- 
ton^  I  have  no  doubt,  for  the  reasons  stated  in  both  decrees  of 
the  Courts.  1.  The  extreme  weakness  of  intellect  and  want  of 
capacity  in  Howell^  (though  not  a  perfect  idtot^  manifested  by  . 
the  depositions  of  a  number  of  witnesses,  who  were  acquainted 
with  him  from  his  early  infancy,  and,  particularly,  the  rejection  of 
the  first  deed  (offered  to  be  recorded  in  Sussex  Court)  from  the 
magistrates'  personal  knowledge  of  the  imbecility  of  HowelPs 
mind ;  2.  The  consequent  undue  influence  Clanton  had  over  him^ 
which  appears  through  the  whole  course  of  the  transactions ;  and 
especially  in  his  prevailing  on  him  to  join  in  the  absolute  sales  of 
the  land  to  Milner  and  Micajah  Hines^  in  October^  1786;  when 
a  principal  and  most  important  covenant  in  the  deed  of  1783 
was,  *••  that  in  case  the  said  William  Howell  should  thereafter  inter* 
marrt/y  that  t/ie  said  estate  above  conveyed,  as  well  land  as  slaves^ 
with  the  increase  of  the  said  slaves  {jf  any)  should  revert  unto  the 
said  William  Howell  and  his  wife^  during  their  joint  and  several 
lives^^  &c  And,  if  such  an  event  had  taken  place,  after  the 
sales  in  1786,  he  would  not  have  had  a  hovel  to  shelter  his  wife 
from  the  inclemency  of  the  weather;  3.  The  inadequate  con- 
sideratipns  in  the  deed;  besides  Clanton^ s  subsequent  harsh  and 
ttOgenerous  treatment  of  Howell^  very  different  from  what  was 

White's  executors,  in  the  sctUement  of  Uieir  atlraiiii»tr«Uon  account  by  Commit- 
gioaert,  in  a  suit  brought  a^inst  them  by  the  legalces.  The  CommUsiorHsrs  made 
mthtxTi^ofinierett;  (without  assigning  any  reasons ;}  ami,  no  exception  beinf 
taken  to  ^ir  report,  the  Co»nty  Court  Uecreed  accordingly.  I  he  CUancellor  re- 
versed that  decree,  and  allowed  interest  agauist  ihc  execuiors.  But  tJjid  Court  re- 
versed f*M  decree,  and  aflirmcd  that  of  the  County  Court ;  declarinif,  in  the  decrea- 
of  affirmance,  «'  that  the  report,  so  far  as  it  rcUlod  to  the  inuratt  claimed  ag;aiiist 
Ute appellants,  was  of  a  nature  to  be  affected  by  ertraneywt  ttitimony,  ^i^mS 
bein^ objected  '9.  ".as  conclusive  between  the  parlies.'* 
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^ated  as  a  consideration  therein.  It  was,  however,  contended  by 

the  appeflants'  counsel,  in  the  argument,  that  that  circa mstance^ 

nhitehorft    }f  (rue,  ought  to  have  no  influence  with  the  Court:  but,  to   mt^ 

Hmes.        it  appears  a  circumstance  among  many  others,  to  shew  that  the 

"^"^   principal  object  of  Ctanton  was  to  secure  to  himself  the  estate^ 

and,  after  he  had  effected  his  purpose,  he  cared  very   litdc  what 

became  of  Howell  himself;  which,  in  a  case  like  this,  has,  I  coo* 

fess,  considerable  weight  with  me. 

But  it  appears  to  me  that  the  decree  is  erroneous  in  allowing 
interest  on  the  hire  of  the  slaves ;  and,  on  that  ground,  the  de* 
cree  in  the  case  of  Dilliard  v.  Tomlimon  was  lately  reversed  ia 
part,  by  this  Court :  and  the  reasons  for  disallowing  the  interest 
in  the  case  before  us  appear  much  stronger  than  in  that  case* 
llcre  the  slaves  came  to  the  possession  of  infants  under  the  will 
of  their  father,  John  Clanton^  upon  the  marriage  of  his  widow 
Sally  Clanton  with  the  appellant  Whitehom^  several  years  (bat 
how  long  doth  not  appear)  before  the  commencement  of  this 
suit ;  and,  though  I  am  of  opinion  that  those  who  have  bad  the 
benefit  of  the  negroes*  labour,  ought  to  pay  a  reasonable  hire  far 
them,  they  ought,  according  to  precedents  of  this  Court,  and 
especially  in  this  particular  case^  to  be  exonerated  firom  the  pay* 
mcnt  of  interest^  as  it  does  not  appear  that  the  negroes  were  ever 
actually  hired  out;  and  the  contrary  is  to  be  presumed;  but  the 
Commissioners  justly  thought  proper  to  charge  a  reasonable  hire 
fbr  their  labour  in  the  possession  of  the  legatees,  under  yohn 
ClantoJi^s  will. 

I  have,  also,  a  doubt  with  respect  to  the  correctness  of  tfie 
decree  in  ordering  that  the  executors  of  ^ohn  Clanton  do,  out  of 
his  assets  in  their  hands  to  be  administered,  pay. to  the  complain^ 
ants  the  sum  reported  to  be  due  for  the  hire  of  slaves,  &c. 

It  appears  by  the  record  that  yohn  Clanton^  who  died  before 
the  2d  of  September^  1790,  appointed  two  executors  wfaoquai^ 
lied,  and  that  the  survivor  of  them  (Michael  Bailey)  died,  and 
made  the  defendants  Benjamin  IVyche  and  James  C.  Bailey^  bis 
executors;  who,  in  their  answer,  say,  that  iheir  testator,  the  sur» 
viving  executor  of  John  Clanton^  had,  previous  to  bis  deaths 
fully  closed  and  returned  to  Sussex  Court  a  statement  of  his  ex- 
ecutorial accounts,  and  conceiye  that  the  complainants  have  bo 
cime  of  complaint  against  them ;  they  being  entirely  ignorant  of 
any  fraud  or  iniquity,  and  pray  to  be  dismissed  with  their  costs,  &c. 
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Afl  it  appears,  aUo,  from  this  answer,  that  no  part  of  Jgkn  Ctm^ 
iofi^s  estate  ever  came  to  their  hands,  their  testator,  as  surviving 
^ecutor  of  Cbmton^  having  dosed  and  returned  hb  ezectttors* 
ilrcount  to  Sussex  Court  many  years  before  the  comroenc^menl 
of  this  suit,  can  it  with  propriety  be  said  that  they  have  to  their 
hands  any  assets  of  yohn  Clanton  unadministered  to  pay  the  suflif 
cf  money  decreed  to  the  complainants  ? 

It  seems  to  me,  therefore,  that  an  account  ought  to  be  tal^en^ 
and  that  the  legatees  of  John  Cianton  pay  their  ratable  proporw 
tion  of  the  money  due,  for  hire  of  negroes,  and  on  the  sales  of 
the  land,  with  interest  at  S  per  centum  per  annum,  on  the  latter 
from  the  death  of  WilHam  Howell  to  the  time  of  payment. 

The  following  was  entered  as  the  decree  of  the  Court.  ^  A 
majority  of  this  Court  is  of  opinion,  that  the  said  decree  of  the 
Superior  Court  of  Chancery  is  erroneous  in  affirming  the  decree 
aforesaid  of  the  said  County  Court,  whereby  it  Was  adjudged 
tfUd  ordered  that  the  appellants,  executors  of  the  said  Johf  Clary^ 
ton,  deceased,  out  of  hb  assets  in  their  hands  to  be  administeted^ 
should  pay  to  the  appellees  the  sum  of  779/.  17^.  lldL  1-5L  it  ap« 
pearing  by  the  report  of  certain  Comipissioners  appointed  by  a 
decreed  order  of  the  said  County  Court  of  Sussex,  made  the  4tb 
day  of  February,  IfiiOS,  to  make  up  and  state  an  account  to  the 
Court  of  the  reasonable  hire  of  the  slaves,  named  in  a  deed  in 
the  proceedings  mentioned  from  the  death  of  the  said  William 
Howell  to  the  time  o^eir  report,  that  the  sum  of  103iL  1«.  2d.  3-4. 
part  of  the  said  sum  of  772L  1 7s.  \\d.  1*2.  reported  by  the  said 
Commbsioners  to  be  due  from  the  appellants  to  the  appellees,  was 
charged  for  interest  on  the  hire  of  the  said  slaves  from  the  1st 
day  of  January,  1791,  until  the  1st  day  oi October,  1804;  which 
said  report  was  approved  and  establbhed  in  the  whole  by  the 
said  County  Court.  Therefore  it  is  decreed  and  ordered,  that 
the  decree  aforesaid  of  the  said  Superior  Court  of  Chance- 
RT  BE  reversed  and  annulled ;  and  that  the  appellees,  adminis> 
trators  of  ^  said  Willtam  Hmvell,  out  of  hb  goods  and  chatteb 
in  their  hands  to  be  administered,  if  so  nmch  thereof  they  have, 
pay  to  the  appellants  their  costs  in  this  Court.  And  this  Court 
proceeding  to  make  such  decree  as  the  said  Superior  Court  of 
Chancery  ought  to  have  rendered ;  it  is  decreed  and  ordered  that 
the  decree  aforesaid  of  the  said  CouNTt  Court  be  ^JLyiOA'KO 
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^ma '  ^^  tnnuUed;"  ^^  and  that  the  appellees,  administnitors  of  the 
•aid  WiUtatn  Howell^  out  of  his  goods  and  chatteb  in  tl^ir 
hand^  to  be  administered,  if  so  much  thereof  they  have^  pay  to 
the  appellants  their  costs  in  prosecuting  their  appeal  in  the  said 

*  Superior  Court  of  Chanceiy.  And  it  is  further  decreed  and  or* 
dered  that  the  appellants,  in  whose  possession  the  slaves  in  the 
bill  mentioned  are,  do  deliver  fhe  said  slaves  and  their  increase 
to  the  appellees.  And,  it  appearing  to  this  Court  by  the  answers 
of  the  defendants  Benjamin  Wycbe  and  James  C  Bmley^  execu* 
Ctttors  of  Michael  Bailey ^  deceased,  who  was  the  siuviving  ex- 
ecutor of  the  said  John  ClanUm^  deceased,  that  their  testator  had^ 
previous  to  his  death,  fully  closed  and  returned  to  Sussex  Court . 
a  statement  of  his  executorial  accounts,  (which  answers,  not  hav- 
ing been  denied  nor  replied  to,  must  be  taken  as  true,)  it  is  there* 
fore  presumed  that  the  said  defendants,  executors  of  the  survi. 
icing  executor  of  the  said  John  Clantan^  deceased,  can  have  none 
of  his  assets  in  their  hands  to  be  administered.    It  is  therefore 

'  further  decreed  and  ordered,  that  an  account  betaken  of  the  lega^ 
cie«  bequeathed  to  the  other  defendants  by  the  last  will  of  the 
said  John  Ckmton^  deceased,  and  that  the  said  legatees  pay  to  the 
appellees  their  respective  ratable  proportion  of  the  balance  of 
the  said  772/.  \7s.  11.  1-2^/.,  after  deducting  the  said  sum  of  103A 
Is.Ud^  3-4.  charged  in  the  Commissioners'  said  report  for  interest 
on  the  money  due  for  the  hire  of  the  slaves.  And  die  cause  is 
remanded  to  the  said  Superior  Court  of  Chancery  for  further 
proceedings  to  be  had  therein,  agreeably  to  the  principles  of  this 

"^ccKe* 


.^tedat    Greenhow,  principal  agent  of  the  Mutual  Assurance  So- 
i8ia  ciety,  against  liarton. 

i.QM(efe,whe-      A  MOTION  was  made  in  the  County  Court  of  Spottsyhania 
c/ia«^^pro^  against  fSp^A  Bfirton^  on  behalf  of  WilUcun  Prke^  Cashier  of  the 

pcrty,        for 


I 'f  such 

per  remedf  agabtt  blm  by  mithn  in  q  surainiiiy  -wkj,  or  by  aclion  «t  commoa  law  ? 

S.  Qtutrtf  also,  ia  Xhe  property  deelared  fM-  liable^  in  the  pos9e8£ion  of  the/htrcAiuier,  who  boog^^ 
•ad  pwS  Aw  it»  mtheut  notice  of  such  dcclaraxion. 
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«<  Mutual  Assurance  Society,  against  fire  on  buildings  of  the     ^l^^^* 

State  of  Firginia^^^  and  judgment  rendered  for  lir  dollars  and 

4r  cents,  for  frtmiums  under  a  declaration  of  insurance  made 

by  yohn  James  Maundy  (for  whom  the  property  declared  for 

was  purchased  by  the  said  Barton^)  with  lawful  interest,  from 

the  date  of  the  declaration,  until  payment,  and  costs* 

At  the  trial  in  the  County  Court,  a  bill  of  exceptions  was  sign- 
ed and  sealed,  which  stated  that,  *^  it  appearing  that  John  JanuB 
Maund  had  made  a  regular  declaration,  and  then  sold  to  Barton^ 
and  that  n^  policy  had  issued,  the  Counsel  for  the  defendant  mo- 
ved the  Court  that  no  judgment  should  be  entered,  inasmud^ 
as  the  plaintiff  did  not  prove  a  notice  from  John  James  Mound 
to  BartOHy  until  the  purchase*money  had  been  paid ;  but  the 
court  overruled  this  motion,  and  gave  judgment  fortheplaindff*'' 

From  this  judgment  Barton  appealed  to  the  District  Court 
holden  at  Frederickeburg^  where  it  was  reversed,  and  judgment 
entered  for  the  defendant*  An  appeal  was  thereupon  taken  to^ 
this  court,  and  (^Price  the  Cashier  having  afterwards  deputed 
this  life)  was  revived  in  the  name  of  Samuel  Greenhow  his  suor 
cessor* 

Randolph^  for  the  appellant,  insisted,  1.  That^  although  n0 
policy  had  been  executed,  the  premiums  on  the  declaration  would 
have  been  recoverable,  on  motion^  against  MauruL(a)     ,  (a)Mt$  ^ 

.  2.  That  Barton^  the  purchaser  from  him,  was  equally  liaUe  lo.  and  Jet* 
for  such  pfemmms^(b)  and  equally  subject  for  the  summary  rtmc^%^iJ^'  ^'  ^' 
dy  by  motion  ;(c)  and  17L.^^6  H 

3.  That  it    was  not  incumbent  on  the  society  to  prove  that  ^• 
Mauiyi  gave  ^Barton  notice  of  the  declaration  of  insurance.  1799, «.  sei? 


1. 


Nicholas^  for  the  appellee,  did  not  controvert  the  first  of  these 
positions  ;  but  contended  that  Barton^  the  purchaser,  (not  having 
received  notice  before  he  paid 'the  purchase-money,  and  no  policy 
having  issued,)  was  not  liable  for  the/r^mifinu/  and  that  Jo/in 
James  Mound  alone  was* 

Wednesday^  April  18.  The  Judges  Roane  and  Fleming 
0udge  Tucker  not  sitting  in  the  cause)  pronounced  their  opi- 
nions* 


S9@  Supreme  Court  qfjppeak. 

Amii^  .  Ju|)ge  Ro^NS,  after  ataUng  the  case*  It  is  not  necetsaiy,  il^ 
this  ca^e,  to  inquire^  whether  a  judgioeot  for  the  premiitms  cou^ 
not  have  been  legally  obtained  against  Maundy  personally,  by  tako- 
tion  or  otherwise ;  nor  whether  the  land  in  questian  could  noi 
be  made  liable  in  the  hands  of  the  appellee,  for  the  sum  re- 
covered ;  nor  even  whether  the  appellee  himself  is,  or  is  not  li- 
able personally  therefor,  if  proceeded  against  by  a  regular  suit 
at  law,  or  bill  in  equity:  nor  is  it  ntcessar}  to  inquire,  whether 
Sf  a  remedy  by  motion  had  been  given  against  the  purchaser  from 
a  subscriber,  it  would  have  been  a  good  defence  against^ that  mo- 
tion, that  the  Society  had  not  given  the  notice  to  the  purchaser 
which  is  made  the  ground  of-  the  defendant's  objection  in  the 
County  Court.  In  the  actual  case  before  us,  a  plainer  and 
broader  question  arrests  us  at  the  threshold  ;  and  that  is,  whether 
a  summary  judgment  can  be  rendered  against  the  /}urch(uer  from 
a  subscriber^  ior  a  premium  upon  property  which,  althougll 
declared  for,  is  not  im-uredy  by  reason  that  the  said  premium  has 
Uj)  t  Btv.  not  been  paid?  The  8th  sect,  of  the  act  of  1794,(aj  relating  to 
gfo.VlL)  p.*  the  Kability  of  purchasers  and  mortgagees,  is  undoubtedly  con* 
fined  to  cases  of  property,  the  insurance  of  which  has  been  per'- 
fectedy  by  the  payment  of  the  premmms.  The  term  **  subscriber*' 
mentioned  in  the  l^itter  part  thereof,  must  be  construed  to  meau 
**  member  /*•  both  because  the  property,  which  the  section  was 
contemplating  in  the  first  part  thereof,  is  ''''property  insured  by 
virtue  oftheact^^^  (which  is  not  the  case  of  properly  merely  de^ 
claredfori)  because  this  same  idea  is  kept  up  by  the  part  of  th^ 
section  which  makes  it  incumbent  on  the  person  transferring,  to 
apprize  the  purchaser  pf  the  assurance^  and  endorse  to  him  or 
them  the  policy  thereof ;  and  because,  in  the  last  part  of  the  said 
section,  the  property  is  declared  to  be  liable  for  "  the  quotas/* 
(and  not  the  ^r^mium^,}  and  therefore  is  to  be  confined  to  cases 
in  which  quotas  only  are  due,  or  in  other  words,  to  cases  ia 
which  policies  have  issued.  The  same,  or  a  correspondent  inter- 
pretation n^ust  be  given  to  the  tei:m  **  subscribers*^  mentioned  in 
the  6th  section ;  which  section,  also,  (upon  the  whole  conteai 
thereof,)  relates  only  to  property  of  which  die  assurance  has  beea 
perfected^  With  respect  to thelOtb  seetipp, it  i^latea  exprm^kf^ 
J  "  it  is  tru^t  to  •*  subscribers*^  (/.  c  such  as  havp  not  paid  their  pr^ 
fniurns^  and  makes  them  and  their  property  liable  fpr  the  piq^- 
laent  of  8uch/»rfmffim^;  but  there  it  stops:  tt  neither  gives  a 
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temcdy  by  motion  against  such  subscribers,  nor  gives  any  remedy      "^fg^jQ^* 

at  all  against  the  purchasers  from  such  subscribers.      These    two 

essential  ingredients  iire  not  to  be  found  in  this  act,  nor  in  any 

other  act,  that  I  have  been  able  to  discover  ;  however  the  general 

liability  of  purchasers  may  stand,  on    grounds  dehors  the  par-  — **""~" 

ticular  acts  of  our  Legislature.     With  respect  to  this  remedy  by 

motion^  it  was  first  given  to  the  fire  company  by  the  act  of  1799, 

c.  30.(a)     The  preamble  thereof  states  the  justice  and  expedien-  (|,j  q  j^g^ 

cy  of  giving  an  immediate   recovery  against  " delinquent  sub'  rSf^^^VL^ 

*scribers  or  members  ;'*'*  and  the  enacting  clause  is  only  commen-  78. 

Burate  therewith,  and  does  not  go  further :  this  remedy  is  not 

given  by  that  act,  or  any  other,  against  those  who  claim  under 

subscribers^  by  purchase^  or  otherwise.     The  testimony  of  this 

Court  has  been  often  emphatically  borne  against  the  extension  of 

summary  remedies.     In  the  case  of  Asberry  v.  Calioway^^b)  it  (*)  t  Wai^ 

#a8  held,  that  an  act  of  Assembly  directing  judgment  to  be  ren-  ^^ 

dered  for  the  principal  sum,  with  which  a  Sheriff  was  chargeable,  ' 

and  the  damages,  and  not  for  the  penalty^  to  be  discharged  by 

such  payment^   ought  "  to  be   strictly  pursued  ;  on  the  ground  ' 

of  being  a  new  remedy  contrary  to  the  course  of  the  common 

law;"  although  it  is  not  easy  to  be  discerned  that  the  defendant 

could  have  been  injured  by  the  deviation,  and,  if  not  so  injured^ 

would  not  (in  other  cases)  have  been  entitled  to  succeed  upon  ^ 

an  appeal,  under  the  decisions  of  this  Court ;  and,  in  the  case  of 

Anderson  v.  Bernard^(c)  the  Coun  was  divided  on  the  question,  .y.  j   Wank* 

whether  a  Sheriff  could  justify  making  a  distress  on  account  of  ^^r. 

fces  due  to  **  A.  C.  deputy  clerk^  on  the  ground  that  the  law  only 

aOows  distresses  for  fees  due  to  Clerks.     Various  other  instances 

might  be  added  to  the  catalogue;   but  I  presume  it  requires  no 

further  proof  to  shew  that  a  man  is  not  to  be  ousted  of  his  ordi« 

nary  and  constitutional  mode  of,  trial,  unless  (at  least)  it  be   by 

An  express  legislative  declaration,  or  by  a  constructive  declaration 

80  strong  as  to  leave  no  doubt  of  the  meaning  of  the  legislature, 

riiat  another  remedy  should  be  substituted.     On  this  ground,   I. 

am  of  opinion,  that  the  judgment  of  the  District  Court  reversing 

diat  of  the  County  Court  is  correct,  and  should  be  affirmed. 

Judge  Flkmino,     Two  questions  Were  made  by  the  appel- 
lant's counsel  in  this  case*     First,  whether  Maund  would  have 

Vol.  r.  4P 
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Appxt.,  On  these  grounds,  I  am  of  opinion  that  the  judgmoit  <rf  Acr 
District  Court  ought  to  be  reversed,  and  dmt  of  the  Coonty 
Court  affirmed.     But  the  Court  being  divided^  the  /d^r  judgment 


1810. 


Barton.        mUSt  be    AFFIRSCI^O. 


Tue^,!nxj,  Smiths  agawst  Ambler  and  others^ 

•»vui^,^  and 

Smith  and  Weaver  against  the  same. 

# 

1.  A  landlord      THESE  two  cascs  werc  argued  and  decided  togedier.     In 

IB  not  fntuled  t-,  ■•!  *  r  %  •«• 

to  the  suni.  each  a  judgment  was  obtained  on  motton^  (the  parties  bemg 
E5r*«o<Sl^*^on  ^^^^^  ^y  tl^'r  attorneys,)  in  the  County  Court  of  Fauquier^  on 
a  tiu-cc  g  three  months  replevin  bond,  dated  the  3d  of  May,  1804;  the 

months  replc  ,  .  j  ^  ' 

Tin  bondi  un-  condittCJi  of  which  rccitcd,  that,  **  whereas  Ambler  and  others^ 
thaV  *^ludli  heirs  2md  devisees  of  yohn  H.  Norton^  had  distrained  upon  the 
ken^b  *a*She.  8^^*  ^^  chattels  of  the  above  bound  (^Augustine  Smithy  in 
ritf,  or  other  one  instance,  and  James  Smith  in  the  other)  for  rent  in  arrear 

ojfi*  er  legally 

authorized  to  and  due    on   the   land   of  Effingham^forest^    in  the  County  of 

iiJi^i  To  wZ/lhe  Fauquier y  amounting  to  the  sum  of  (6S/.  16».  4J.  1-2.  in  cme 

feaT*^"^  *^^"  insunce,   and  58/.    15*.    lOrf.  1-2.   in   the  other)  including   oB 

costs  to  this  date^  which   said   goods   and  chattels   have  been 

2.  A  landlord,  ,  •..*>.  t    •  r 

in  pe)-8on«  or  dg^un  restored  to  the  said  Smith  in  consequence  of  entering 
^c»!t,^'inay  ^"^^  ^^'^  bond,''  &c. ;  without  stating,  in  any  part  of  either  bond, 
lexnf    a    dis-  ^^j  j^e  same   was  taken  by  a  Sheriff'  or  other  officer^     Both 

tress;  hut  c«»i-  j  *u  of 

not  sell   the  bonds  wtre  witnessed  by  *>  James  Edmunds^  D,  «?•" 
feels   wh  ch,         f  he  judgments  in  question  werc  affirmed   by  the  District 
irc*^*t  iT;*rj  Court  holden  at  ffaymarht ;  and  wriu  of  supersedeas  to  both 
held    as     a  |ircr<:  awarded  by  a  Judge  of  this  Court. 

plt'^e.        to  -^       "^       ^ 

cotipci     the       1  he  petition  lor  the  supersedeas  assigned  three  errors  in  each 
lhe'*rei»L  ^^^  case  ;  1.  That  it  did  not  appear  by  the  replevin  bond  what  was 
the  amount  of  rent  due  for  which  the  distress  was  made ; 

2.  That  it  did  not  appear,  from  any  thing  shewn  by  the  pro 
eeedings,  what  were  the  costs  charged  by  the  persons  levying  the 

"         said  distress,  which  are  said  to  be  included  in  the  condiuon  of 
'*  the  said  bond  ;  and, 

3.  Because  it  appears  by  the  condition  of  the  replevin  bond 
that  the  said  diqtreis  was  made  by  the  obligees,  to  whom  di^ 
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rent  was  pajraUe,  in  person^  and  not  by  any  ojlcfr  who  could  have      ^'g^I^* 
been  autlKirized  to  make  sak  of  the  property  distrained. 

j?d^tf,  for  the  plaintii&  in  error,  did  not  waive  the  two  Jirst 
points,  but  pressed  the  thirds  as  sufficient  to  reverse  the  judg-    ....^_ 
ments* 

Colli  contra*  The  act  ef  Asseinbly,(ci)  it  is  true,  speaks  only  /^^  |  j^^ 
of  the  <*  Sherif  or  other  officer  serving  thfc  distress ;"  though  ^o^;  P^ ^«- 
by  the  common  law,  distress  might  actually  be  made  by  the  land- 
lord himself;  and  the  constant  practice  is  for  him  to  give  a  war- 
rant of  distress.  But  that  is  no  question  in  the  present  cases. 
The  defendants  made  no  objecdon  on  that  ground,  so  as  to  ena- 
ble the  plaintiffs  to  shew  that,  in  fact,  the  distresses  were  served 
by  an  officer.  The  court  will  intend  that  all  the  requisites  of  the 
law  were  complied  with,  since  the  contrary  does  not  appear ; 
^specially  when  it  appears  that  the  general  tenor  of  the  J^w  has  ^ 

been  followed.     On  the  same  principle  this  Court  affirmed  a 
judgment  on  a  forthcoming  bond,  in  which  no  security  had  beeif 


Wickhartti  in  reply.  As  I  understand  the  law,  though  the 
landlord  may  distrain  in  person,  he  must,  in  that  case,  proceed 
according  to  the  course  of  the  common  law.  He  must  hold  the 
property  as  a  pledge^  to  compel  the  tenant  to  pay  the  rent ;  but 
he  cannot  sell.  If  he  proceeds  under  the  statute,  he  must  em- 
ploy an  officer.  T^e  tenant  has  one  advantage,  he  may  gain 
time:  the  landlord  has  another,  the  property  may  be  sold.  The 
case  of  a  forthcoming  bond  (referred  to  by  Mr.  Call)  is  not 
analogous  to  this.  The  granting  the  debtor  indulgence,  without 
requiring  security^  was  a  benefit  to  him  ;  and  no  man  shall  be 
permitted  to  object  to  that  which  is  for  his  own  benefit. 

I  have  no  doubt  but  these  are  good  bonds  at  common  law, 
and  actions  may  be  maintained  upon  them.  Suppose  no  statute 
had  been  made  ;  and  the  tenants  had  offered  security  for  the 
money  on  being  indulged  three  months ;  the  landlord,  I  appre- 
hend, might  have  accepted  the  bonds,  and  recovered  upon  them. 
But  he  cannot  resort  to  the  summary  remedy  by  motiouj  with- 


nanhington 
y.SmUK 
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A»»tt,*    out  strictly  ,cowplybg  wi*  the  tcnfts  of  the  stsOute  which  gitcr 

1810.  11 

V,^»v^^^  that  remedj. 
Smith 

V. 

Ambler*         W^dmedoyy  May  30»     The  Judges  pronounced  their  opinions* 


Judge  Tucker.     This  appeal  is  from  a  judgment  on  a  n^ple- 
vin  bond  taken  lo  replevy  goods  dbtrained  for  rent. 

The  condition  of  the  bond  recites,  that  the  apptlkes  (not  say* 
ing  by  a  Sheriff  or  other  officer)  had  distrained  the  goods,  &c«  of 
^  the  appellant,  A.  S.  for  rem  in  arrear,  which  had  been  restored 
to  him  in  consequence  of  entering  into  that  bond.  There  is  the 
name  of  a  witness  to  the  bond,  who  does  not  designate  himself 
aft  an  officer ;  nor  is  there  in  the  record  any  thing  to  shew  Aiat 
the  distress  was  in  fact  levied  by  an  officer.  The  County  Court 
gave  judgment  by  the  obligees,  on  motion:  that  judgment  was 
affirmed  by  the  District  Court. 

l*he  right  of  distraining  for  rent  arrear  is  a  common  law 
right,  which  every  landlord  may  czer$»se  in  pertton^  or  by  his 
hatltff;  that  is,  by  an  agent,  authorized  for  that  puipose,  who  might 
seize  any  goods  or  chattels  of  the  tenant  found  upoa  the  prcoki* 
ses.  But  the  distress  so  taken  was,  by  the  common  law^  only  in 
nature  of  a  security  for  the  rent,  and  could  not  be  sold  to  make 
satisfaction.  This  proving  a  great  inconvenience  to  landlords, 
statutory  reme<Hes  have  been  provided,  both  in  England  and  in 
this  country;  which  are  nearly  the  same.  Our  law  declares^  that 
^  where  any  goods  or  chattels  are  distrained  for  rent,  if  the  te- 
nant shall  not,  within  ten  days,  replevy  tho  same,  by  sufficient  se- 
curity given  to  the  Sheriff  or  ojker  serving  such  distress,  to  pay 
the  money,  &c.  such  Sheriff  or  cfficer  shall  and  may  aeU  the 
goods,**  &c. 
(a)  t  WmK  In  the  case  of  Fergttson  v.  Moore^(a)  Judge  Lyons,  in  deliver* 
ing  the  opinion  of  the  Court,  said,  ^^  It  is  true  that  at  common  law 
a  distress  might  be  levied  by  any  private  person,  authorized  by 
the  landlord  for  that  purpose ;  but  it  is  equally  true,  that  audi 
person,  so  appointed,  had  no  righl  to  sell  the  property  distrained^ 
or  ta  take  a  replevy  bond.'*'*  The  power  of  selling  is  given  by 
statute,  and  can  only  be  done  by  an  offcer;  that  is,  one  duly  qu^ 
lified  as  such.  Now,  here,  it  does  not  appear  that  this  distress 
was  served,  or  the  bond  taken,  by  an  offi^r*  We  must,  therefituie, 
imderstand  it  (as  the  bond  seems  to  import)  to  h^ve  been  levied 
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t^  the  landbrd  mmself,  or  his  prhme  agent.    To  eatitfe  him  to     ^\l^^ 
the  benefit  of  a  statutory  prbceeding  by  motion^  instead  of  an  op*    ^rv^w 
tion  of  debt^  the  plaintiff  ought  to  have  shewn  that  he  had  pro*       Smitb 
ceeded  regularly  according  to  the  directions  of  the  statute*  That      Ambler, 
not  being  the  case,  die  judgment  is  erroneous,  and  ought  to  be    '  ■  '    '    ' 
reversed. 

The  acceptance  of  a  bond  for  rent  (unless  taken  as  the  act  di* , 
rects)  does  not  extinguish  the  rents  for  that  is  higher  than  the 
bqnd;  and,  where  the  tenant  gave  a  note  for  the  rent,  and  the 
Imdlord  afterwards  distrained  for  the  rent,  upon  trespass  brou^ 
by  the  tenant,  it  was  held  that  the  landlord  might  nevertheless 
distrain.     Our  act  of  1748,  c  10. (a)  declared,  that  bonds  taken  (a)  Edit,  ^ 
pursuant  thereto  should  have  the  force  of  judgments ;    which  *^®'  ^  *^ 
shews  the  great  difitrence  the  law  intended  to  make  between  a 
bpnd  taken  by  a  private  person,  and  one  taken  by  an  aficer  pur* 
suant  to  die  statute.  (^)  /^)  S«  BuH 

Judge  RoAUB*  It  ought  to  appear  in.  the  bond,  in  order  to 
justify  this  summary  remedy  by  motion^  that  it  was  taken  by  a 
Sheriffs  or  ^ffi^er  making  the  distress,  in  whom  confidence  is  re- 
posed by  the  act,  touching  the  amotmt  of  the  money ^  or  tobacco, 
and  the  costs  due^  for  which  the  bond  i^  to  be  taken,  as  well  as 
respecting  the  sufficienctf  of  the  surety  to  the  bond.  Where  it 
does  not  appear  to  have  been  the  act  of  the  officer,  the  party 
himself  may  have  exacted  bond  for  more  than  was  due,  or  been 
otherwise  guihy  of  duress  or  extortion:  in  which  case  he  ought 
not  to  have  the  high  privilege  of  getting  judgment  in  a  summary 
way,  and  the  further  privilege  that  on  the  execution  of  his  judg* 
ment,  ^^  no  security  is  to  be  taken.''  I  will  hold  the  party  to  a 
strict,  if  not  literal,  compliance  of  the  law,  (and  that  as  appear* 
|ng  to  thi9  Court,)  before  I  extend  to  him  the  privilege  of  the 
summary  remedy. 

The  ca»e  of  Ftrgtmmv.  Moore{a)  is  supposed  to  be  an  autho*  (a)  %  Wa^K 
nty,  that  a  bond  taken  under  the  act  in  oTder  to  warrant  a  judg- 
9ient  by  motion,  ought  to  be  taken  by  an  officer* 

JAy  opinion,  therefore,  is,  that  the  judgment  be  reversed. 

Jildge  FhZM,i»o  was  of  the  same  opinion. 
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April;  Bt  thk  WHOLE  CovRT,  the  jadgments  of  the  District  Court 

and  CounQr  Court  both  reversed^  and  the  moteons  overruled  widi 

costa. 


Wednfdas,        Moon  ogoinst  Campbell,  Executor  oi  McDonald 

Jpnl  IS. 

^W^^^  THIS  case  was  argued  by  Hay^  for  the  appellant,  and  Wick* 
din};tocertAhi  hom^  fox  the  appellee ;  being  an  appeal  from  a  decree  of  the  So- 
p!'e9vmed  in-  perior  CouTt  of  Chancery  for  the  Staunton  District,  by  which  m 
^Itfwe  ^  decree  of  the  County  Court  of  Berkeley  was  reversed. 
cwmfetmt  as  Xhe  only  point  of  importance  was,  whether  JUagnus  Tate^  who 
cttabiUhthoM  had  sold  die  land  in  controversy  to  M*'D<maldy  the  plaintiff  in 
U  apftecr'thax  equity,  was  a  competent  witness  in  his  &vour  to  establUh  die  lines 
^T^t  ^  ^  which  he  had  purchased  from  Tate^  as  the  plaintiff  himself 
tiUe.  alleged  in  hisbilL      The  deed  from  TaU  to  McDonald  did  not 

appear  in  the  record;  qor  was  it  stated  whether  it  contained  a 
clause  of  warranty  or  not*  WtcAham  contended,  that  the  psarty 
attempting  to  impugn  the  competency  of  the  witness,  ought  to 
prove  that  he  warranted  the  land  accor^g  to  the  lines  in  quea* 
uon.  On  the  other  side  it  was  inusted,  that  prima  facte  the 
witness  was  incompetent;  and  that  the  burden  of  proof  lay  <» 
the  party  who  wished  to  avail  himself  of  his  testimony* 

Saturday^  Hay  12,  1810.  The  Judges  delivered  their  opi* 
ntons. 

Judge  Tucker.  This  cause,  which  has  been  eight  and  twenty 
years  nearly  depending,  had  its  origin  in  a  tortious  partition  and 
sale  of  lands  held  in  joint-tenancy  between  James  Moon^  of  full 
age,  and  Jacob  Moon^  an  in£ant  under  the  age  of  twcnty-one 
)^ars,  by  the  former,  without  the  consent  of  the  latter.  The 
partition  is  alleged  to  have  been  made  some  time  in  the  year  1755; 
and  the  metes  and  bounds  are  particularly  set  forth  in  the  bilL  Is 
Junty  1755,  James  Moon  conveyed  the  part  which  he  had  alloc^ 
ted  to  himself,  and  which,  by  a  survey  made  in  the  cause,  is 
found  to  contain  504  acres,  to  Magnus  Tate^  by  deeds  of  lease 
and  release,  leavmg  to  his  younger  brother  S92  acreS)  as  his 
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moiety  of  a  tract  which  contained  796  in  the  whole.  Tate  in  the  '"^'j"^* 
year  1762  sold  to  Andrew  M^DonalU;  by  whom  the  original  biU 
was  brought,  twenty  years  afterwards,  against  yacob  Moon^  the 
younger  brother,  to  conopel  him  to  confirm  the  partition  so  made, 
and  to  release  all  claim,  &c.  to  that  part  of  the  whole  tract,  which  ' 
fa  comprised  within  the  lines  above  described.  The  grounds  of 
equity  stated  in  the  bill  are,  that  the  partition  was  made  by  Henry 
Bowene^  Jacobus  guardian ;  and  that  when  he  came  of  age  he 
{Jacob)  pretended  to  call  in  que^ion  the  justice  of  the  decision^ 
and  threatened  to  compel  another  partition  of  the  land ;  where* 
upon  Magnus  Tate  (with  the  consent  oijamea^^t  elder  brother, 
who  agreed  that  the  same  should  be  deducted  out  of  the  price  of 
die  land)  agreed  with  Jacobs  that  he  should  release  to  him  all 
claim  which  he  might  have  to  the  before  described  land  (stated  to 
contain  337  1-2  acres,  or  an  exact  moiety  of  the  lands  as  held  by 
the  patent)  in  consideration  of  11/.  current  money,  which  Tate 
actually  paid  him. 

The  answer  oi  Jacob  Moon  denies  that  H*  Bowene  was  his  guar- 
dian, or  that  any  such  division  as  in  the  bill  is  set  forth  was  ever 
made  with  his  (the  respondent's)  consent  and  approbation ;  and 
declares  that  he  believes  James  Moon  made  such  a  conveyance  as 
in  the  bill  mentioned  to  Magniis  Tate  ;  but  expressly  denies  that 
he  ever  agreed  to  sUch  a  division,  as  in  the  bill  ia  set  forth ;  only 
so  far  as  it  went  through  the  cleared  land  according  to  the 
Imefrst  nmj  which  is  now  much  altered^  and  greatly  to  his  inju« 
ry  and  disadvantage ;  that  in  consideration  of  his  agreeing  to 
what  is  in  his  answer  set  forth,  he  received  the  1 1/. ;  and  that  he 
is,  and  always  has  been,  ready  to  make  a  fair,  just  and  equitable 
division,  &c« 

Magnus  Tate  (whose  deposition,  on  account  of  apparent  in« 
terest,  was  objected  to  be  read  at  the  hearing)  deposes,  that  he 
purchased  a  tract  of  land  from  y^vne^  i^/e?<7n  for  337  1-2  acres; 
being  half  of  the  tract  held  jointly  between  James  9ind  Jacob; 
and,  having  it  divided  before  Jacob  came  of  age^  a  dispute  arose; 
Jacob  alleging  that  James  had  laid  off  more  upon  the  im/frthaa 
was  his  right ;  and  that  they  agreed,  after  Jacob  came  of  age^ 
and  James  paid  Jacob  \1L  in  consideration  of  confirming  the 
line  laid  out  by  James  for  the  deponent ;  whereupon  a  deed  wftl 
ixiade  and  executed  by  James  to  himself. 

Benjamin  Thornbury  deposes  nearly  to  the  same  effect*    Axi» 

Vol.  J.  4G  - 
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other  witness,  James  ISI^Donaldy  swears  that  Jacob  J&on  fce* 
quently  shewed  him  the  line^  and  observed  it  was  die  diviskiii 
Tme  })etween  hin^self  and  the  witness's  father,  the  compfauiuuit. 
These  are  ail  the  witnesses  on  the  part  of  the  plamdS.  Two 
witnesses  depose  to  conversations  between  James  and  Jacob 
Moon^  which  go  to  support  that  of  the  answer,  ipriiich  restrains 
JacoV^  agreement  to  the  line  run,  to  that  part  whidi  went 
through  the  cleared  land. 

I  have  already  said,  that  the  commencement  of  this  dispute 
was  founded  in  a  tortious  attempt  by  one  joint-tenant,  of  full  age, 
to  sever  the  joint-tenancy  by  an  unfair  and  unequal  partition 
during  the  infancy  of  the  other  joint-tenant.  The  deeds,  as 
set  forth  in  the  bill,  inttport  to  convey  an  equal  moiety  by  metes  and 
bounds :  and  Magnus  Tate^s  deposition  is  to  the  same    effect. 

The  infant  probably  was  deceived  into  a  supposition  that  the 
line  run  did  in  fact  divide  the  land  into  two  efuai  parte  j  though 
his  own  observation,  as  far  as  the  cleared  land  went,  shewed  him 
that  his  brother  had  taken  to  himself  the  far  greater  propordon 
of  the  most  vaIua/^/ehn<\,     His  complaint  was  confined  to  that 
objed^  probably  not  knowing,  or  even  suspecting,  that  his  brother, 
instead  of  one  half,  had   taken    iilorc   than   five  eighths  of  the 
whole  tract  to  his  own  shire.     There  was  either  yrfli/^/,  or  palpa- 
ble mhtake  on  the  part  of  James  and  Magnus  Tate*     There  was 
evidently    niisrepres€nt(ii'ion  on   their  part  to  Jacob;  sinee  the 
deeds  import  to  convey  a  moiety  cnhj.     There  was  consequendy 
misia'kc  on  the  part  of  Jacobs  induced  by    misrepresentation  oa 
the  part  of  his  brother,  and  of  Tute*     The  complainant  does  not 
pretend  that  he  was  a  purchaser  without  notice.     He  must  there- 
fore be  presumed  to  have  notice  of  all  that  he  has  stated  in  his 
bill.     I  think  the  answer  clearly  and  fully  supported  by  circum- 
stances, as  weU  as  by  the  evidence  of  the  two  Browns.     The 
oljection  to  3ItigrMs  Tate'^s  deposition  also  appears  to  me  to  be' 
well  founded.     For,  if  th'*re   was  originally   any  fraud  in  the 
case,  he  can  scarcely   be  presumed  quite  clear  of  it.      At  all 
events,  hh'  being  both  the  purchaser  and  the  seller  of  the  lands 
create*  a   presumption,  prima  fades  that  he  is  interested  in  the 
event  of  the  suit.     There  is  nothing  in  the  record  to  countervail 
that  presumption.     I  therefore  think  the  Chancellor's  decree  er^ 
ror-rous,  in  reversing  that  of  the  County  Court  directing  ao 
^('qual  partition  of  the  lands  to  be  made;  beginning  at  the  point 
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A*  in  the  plat  retiKoed  by  the  surveyor,  aixl  pursuing  the  Uuc      ^/Jjo**' 
A^  B.  as  far  as  the  same  went  through  the  cleared  lands^  at  the    ^^   ^^^ 
tkneof  the  agreement  nuide  between  James  and   Jacobs  and,.      *^'^'"* 
from  that  point,  to  the  back  line  of  the  lauds,  along  the  dotted     Campbell. 
li^e  .B«  E*  in  the  plat,  so  .as  to  divide  the  same  into  two  equal  ~ 
moieties ;  assigning  to  the  complainant  the  lands  .on  the  north, 
and  to  the  defendant  those  on  the  south  of  that  line ;   and  that   . 
the  remainder  of  the  decree,  as  far  as  is  consistent  with  such  a 
division,  be  affirmed,  and  the  cause  sent  back  to  be  proceeded  in 
accordingly. 

Judge  Roane.  It  appears,  as  upon  the  face  of  the  bill  itself, 
that  M.  Tate  was  an  incompetent  witness,  as  he  is  therein  said 
to  have  conveyed  the  land  in  controversy  according  to  the  lines 
claimed  by  the  appellees,  and  was  therefore  interested  to  establish  , 
diem.  I  do  not  know,  however,  that  the  result  of  my  opinion 
on  the  case,  would  be  varied,  admitting  his  testimony  to  have  its 
full  weight:  or,  in  other  words  whether  his  testimony  may  not 
be  reconciled  with  the  statement  made  in  the  answer  (after  a  de- 
nial of  the  division  as  stated)  and  proved  by  other  testimony,  and 
be  satisfied  with  considering  the  line  to  have  been  established 
only  from  A.  to  B.,  after  James  Moon  came  of  age;  and,  being 
established  up  to  that  point  only,  as  by  the  answer  and  testimony. 
It  resulted  that  the  partition  line  should  be  completed,  so  as .  to 
divide  the  tract  into  two  equal  parts,  which  is  done  by  the  dotted 
line  B.  E. 

It  may  be  very  probable,  independently  of  the  testimony  in 
the  cause,  that  the  line  was  actually  run  up  to  a  certain  point  only, 
and  an  ideal  line  contemplated  by  the  parties  for  the  residue,  so 
as  to  make  an  equal  division:  and  this  notwithstanding  /he  pay- 
ment of  the  11/.  to  the  appellant;  which  may  have  found  its 
consideration  in  the  superior  value  of  the  land  (or  the  improve- 
ments thereon)  contained  on  the  other  side  of  the  line  so  far  as 
the  same  was  run.  I  therefore  consider  the  decree  of  the  County 
Court  correct  on  the  merits,  and  that  so  far  as  it  decrees  releases^ 
it*is  a  decree  of  mutual  and  simultaneous  releases.*     It  was  not 

*  Note.  The  decree  of  the  County  Court  was,  **  itint  tlie  defendant  execute  a 
release  to  the  plamtHT  for  the  laud  to  which  said  McDonald  claims  title  to  the  north 
of  the  said  lines  A.  B.  and  B.  E.>  containing  one  half  the  tract  in  the  bill  mentioned^ 
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^\%\^*     necessary  to  make  the  representatives  of  James  Moon  parties  m 
order  to  this  end;  nothing  being  more  common  than  for  one  maa 
to  covenant  that  another  sbidl  do  «  particular  act,  and  for  due 
Comt  of  Ch^mcery  to  decree  that  one  man  riudi  prooire  an  ac^ 
1 r~  to  be  done  by  another,  as  the  condition  erf  the  re&ef  which  is 

In  a  Ceart  , 

©f  E<|aity,  a  granted  to  him. 

C^d^*^  to      My  opinion  is,  that  the  decree  of  the  Chancellor  be  reversed, 

SST^aild  to  and  Aat  of  the  County  Court  affirmed. 

proeureathird 

whi^  he  *'  Judge  Flemimo.  It  appears  from  a  survey  and  plat  made 
w^ir'Vhe"!^!,"  under  an  order  of  the  County  Court  of  BtrkeUy,  that  the  tract 
Jl!,"Zlh,!^  of  land  held  by  James  and  Jacob  Moon  in  joint-tenancy,  which 

King  •uco  per*  *.  •         ^r\^    •  AC  ^wm 

iourt  party  to  jg  ^q^  the  subject  of  controversy,  contams  796  instead  ol  675 
the  suit*  .  •  !•■•         ci*        •> 

acres,  the  supposed  quantity  at  the  mstitution  of  this  suit. 

It  appears  from  the  evidence  in  the  record,  that  James  Moofif 
the  elder  brother,  durmg  the  infancy  of  Jacob,  the  appellant^ 
made  a  partial,  and  unequal  division  of  the  land;  sold  and  con- 
veyed his  moiety  to  Magnus  Tate;  and  (what  seems  very  ma- 
terial) took  an  over  proportion  of  the  improvements,  and  most 
valuable  land  lying  on  Mlddlecreek ;  of  which  Jacob^  when 
he  came  of  age,  complained,  and  threatened  to  compel  anodier 
division  of  the  land ;  and  that  he,  for  the  consideration  of  deven 
pounds,  consented  to  the  division  made  by  his  brother  James; 
so  far  as  it  extended  through  the  cleared  lands;  which  is  sup- 
posed to  be  from  the  letter  A.  to  the  letter  B.  in  the  said  plat, 
but  no  farther. 

The  decree  of  the  County  Court  ol  Berkeley^  after  the  return 
of  the  survey  and  plat,  rendered  the  8th  of  /%,  1798,  order- 
ed, "  that  the  line  from  A.  to  B.  and  from  B.  to  £.  be  establith. 
ed'as  the  division  line,"  which  should  give  to  each  party  398, 
being  a  moiety  of  the  whole  tract  of  796  acres;  and  directed 
an  exchange  of  releases  between  the  parties;  which  I  am  of 
opinion  was  perfectly  correct.  But  this  decree  was  reversed  by 
the  District  Chancery  Court  of  Staunton;  which  decreed  and 
ordered,  that  the  appellee  (the  appellant  here)  do  release  unto 
the  appellant  his  right  to  the  land  north  of  the  line  A.  B.  men- 
tioned  in  the  swd  transcript,  and  that  the  appellant  release  to  the 

trooanting  to  398  wres;,  atid  tluit  the  said  M^DmuUd  thatt  execute  a  rdCMC,  §mA 
procvre  the  taid  JameiMoon  to  Join  him  in  ntch  releaae^  to  the  dcfeodaDt  for  tho 
land  to  tli«  sootli  of  the  dirisioa  liuca  aforesaid." 
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appetlee  all  the  land  south  of  the  said  line,  &c.  which  would  give      ^T^V'* 
to  the  present  appellee  504  acres,   and  leave  to  the  appellant  292 
acres  only.     I  therefore  coDcmr  in  the  opinion  that  the  decree 
of  the  Superior  Court  of  Chancery  ought  to  be  reversed,  and 
that  of  the  County  Court  affirmed. 


Glascock's  Administratrix  af^ainst  Dawson.  fPednetda^, 

O  May  S3. 

JOHN  DAWSON  obtained  a  judgment  in  the  County  Court  J;.^'^*^ 

ofLancaster  against  Catlutrine  Glascock^  administratrix  pi  Geoi^ge  gainst  an  ad- 

Glascoci,  deceased,  for  130  dollars  and  19  cents  damages,  and  "ISteTe^eJi,  . 

49  dollars  and  40  cents  cof^ts;  which  judgment  was  affirmed  by  JJ^  ©ertain 

the  Northumberland  District  Court ;  the  damages  allowed  for  re-  eoats,  of  tbe 

tardingtbe  execution  thereof  by  the  appeal  being  24  dollars  and  chattels  of  h^ 

10  cents,  and  6  dollars  and  S7  cents  costs.     A  writ  offeri  ffi-  Lg^^to'^mher 

cias  issued^  commanding  the   Sheriff  that,  of   the  goods  and  ^^^*^  J°** 

chattels  of  the  decedent  in  the  hands  of  the  administratrix^  he  own      gnods 

cause  to  be  made  the  above-mentioned  sums  recovered  in  the  w'U^'Aufn'ed 

County  Court;  and  of  her  own  goods  and  chattels  the  damages  "^fn^Ij'v^*^ 

and  costs  adjudged  in  the  District  Court*     The  return  on  this  ^^^  property 

execution  was  ^^  executed  on  one  negro  woman  and  child,  the  fro*  ittratrix,  and 

perty  of  the  within  named  Catharine  Glascocky  and  forthcoming  So^d  **4k"\'"^ 

bond  taken,"  &c.     The  bond  expressed  that  "  Catharine  Glas-  Y""-  ^^**  ^^^^ 

.        *  ry  being     givea 

cock^  administratrix  of  George  Glascock^  deceased^  and  her  secu-  by  tlie  udmi^ 

rity,  were  held  and  firmly  bound,  &c.  in  the  penalty  of  445  dol-  nomne,   'bat 

lars  and  50  cents ;  to  which  payment  they  bound  themselves^  ^t^^S.fa 

'  their  heirs,  executors,  &c.  jointly  and  severally.     Its  condition  J|,*'-o<?p'"5 

recited  that  the  writ  oijiert  facias  had  been  sued  out  against  chaueiaofthe 

the  goods  and  chattels  of  Catharine  Glascock^  administratrix  of  tratrixl^**'^ 

George  Glascock^  deceased,  for  the  sum  of  211  dollars  and  56  cents,  v^uJrt  fro^ 

together  with   the  sum  of  10  dollars  and  59  cents  for  Sheriff's  uJci^"**"'* 

commission,  and  sixty^txvo  cents  for  taking  this  bondy  amounting  9^^a$hetL 

in  the  whole  to  the  sum  of   222  dollars  and  75  cents,  which  ,s.  In  review. 

writ  had  been  executed  on  a  negro  woman  and  child,  (with*  mint  hy^J^. 

out  saying  to  whom  they  belonged,)  and  the  said  Catharine  {^^^'^^^  * 

Glascock^  being  desirous  of  keeping  the  said  property  in  her  pos*  ^°^>  ^^e  ap- 

session aiU  the  day  of  sale,  &c.  hath  given  bond,  &c.  wiu  oompjire 

A  judgment  was   rendered   on  this  bond  in  general  terms,  execution  ^on 

agunst  Catharine  Glascock^  administratrix  of  George  Glascocky  dc-  ^^J^  ^•^ 
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ceased,  but  not  expressing  that  any  part  thereof  was  to  be  satisfied 
out  of  the  goods  and  chattels  of  the  decedent  in  her  han.is  to  be 
administered,  to  which  judgment  a  writ  of  superspkas  was 
awarded  by  a  Judge  of  this  Court. 

Warden^  for  the  plaindflf  in  error,  made  four  points;  1.  That 
the  execution  was  erroneous  in*  directing  the  damages  and  costSf 
incurred  by  the  appeal  to  the  District  Court,  to  be  levied  of  the 
goods  and  chattels  of  Catharine  Glascock  herself;  2.  That 
it  was  improperly  levicdyir  the  whole  amount^  on  two  slaves,  the 
property  of  the  said  Catharine;  3.  Because  the  Sheriff  oppres- 
sively inserted  in  the  condition  of  the  forthcoming  bond,  not 
only  his  commission,  but  also  a  foe  for  taking  the  same  bond ; 
and,  4.  Because  it  appears  by  computation  that  the  condiuon  of 
the  forthcoming  bond  requires  more  money  lo  be  paid  than  » 
warranted  by  the  execution  independently  of  diese  two  items. 


Nicholas^  contra.     The  judgment  for  damages  and  costs  to 

be  levied  de  bonis  proprzis  is  correct.     The  appeal  was  the  indi^ 

vidual  act  of  the  administratrix,  for  which  therefore  she  x)ught 

id)  To/fer't     herself  to  be  charged,  and  not  the  estate  of  her  intestate-(a) 

cut9r/m^'  The  case  comes  up  on  a  judgment  on  a  forthcoming  bond ; 

by  entering  into  which  she    bound   herself   individuaUy.      If 

the  property  was  not  liable,  she  ought  to  have   contested  the 

(A)  Symex.     right:  but,  by  giving  the  bond,  she  is  now  estopped.(^) 

BM^Jtm.      The   Shcriff^s    commissions  were  properly  included  in   Ac 

(c)  I    Revi  bond.{c) 

Cot"-    -   •'*  ^  ' 


s.ll.p.  S26. 


Friday^  May  25.     The  Judges  pronounced  their  opinions. 


Judge  Tucker  (after  stating  the  case)  observed :  It  is  the 
duty  of  the  Sheriff  to  pursue  the  directions  contained  in  the 
execution.  The  execution  commanded  him  to  levy  the  dama- 
ges on  the  goods  and  chattels  of  George.  Glascock^  deceased : 
the  forthcoming  bond  recites  an  execution  as  having  issued 
against,  and  been  levied  on,  the  goods  and  chattels  of  Catharine 
-..  -  ..-  .    Glascock^?iAvo\v{\siTZXT\xo^  Gcorjre  Glascock.     There  is  a  variance^ 

(J)  1   W  ash,  '  r      1  •        t        1         ■  •   •     • 

259.  Hubbard  then,  between  the  execution  and  the  forthcommg  bond,  which  is 
\a»^  \%%  fatal.(</)  For  the  Sheriff  might  have  levied  an  execotioa,  oo 
ChTiT^  ^the  g6ods  and  chattels  of  Catharine  Glascock^  correspondbg 
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with  the  description  thereof  in  the  fonhdbmiog  bond.  The  judg- 
ment therefore  appears  to  me  to  be  erroneous^  and  it  ought  to  be 
reversed,  and  the  forthcoming  bond  quashed. 

Judge  Roane.  This  is  a  supersedeas  to  a  judgment  of  the  . 
District  Court  upon  a  forthcoming  bond;  I'he  judgment  was  for 
445  dollars  and  50  cents,  the  penalty  of  the  forthcoming  bond  to 
be  discbai^d  by  the  payment  of  222  dollars  75  cents,  with  inte- 
rest from  yuhf  31, 1805,  till  paid,  and  the  costs.  The  style  of  the 
judgment  as  headed  in  the  record  is  against  Catharine  GJascociy 
administratrix  of  George  Giascock^  deceased.  The  bond  on  which 
the  judgment  was  rendered  is  set  out  in  the  record,  and  states 
that  Catharine  Glascock^  administratrix  of  George  Glascocky  de- 
ceased, (with  a  surety,)  is  bound  to  the  appellee  in  the  sum  of  445 
"dollars  and  50  cents;  and  the  condition  states,  that  whereas  the 
appellee  had  sued  out  of  the  District  Court  **  a  writ  oi  fieri  fa^ 
etas  against  the  goods  and  chattels  of  Catharine  Glascock^  admi^ 
nistratrix  of  Seorge  Glaseocij  deceased^  for  the  sum  of  211  dollars 
and  56  cents,  together  with  10  dollars  and  59  cents,  for  Sheriff's 
commissions,  and  62  cents  for  taking  this  bond,  amounting  in  the 
whole  to  222  dollars  and  75  cenu,  which  has  been  executed  by 
the  Sheriff  on  a  negro  woman  and  child,  (without  saying  whose, 
but  the  case  of  Lewis  v.  Thompson^  %  H.  £s?  il/.  100.  cures  that 
omission,)  and  the  lsaid  Catharine  Glascock^  being  desirous  of 
keeping  the  same  in  her  possession  till  the  day  of  sale,  has  ten- 
dered security,  &c.  The  bond  therefore  agrees  with  the  judg- 
ment, both  as  to  the  penalty  thereof,  and  the  sum  by  which  it  is 
to  be  discharged. 

Several  objections,  however,  are  taken  to  this  judgment,  by 
referring  to  the  execution,  which  it  is  admitted  may  be  properly 
looked  into,  under  the  decisions  of  this  Court,  in  reviewing  the 
judgment  upon  the  bond. 

In  the  first  place  it  is  said,  that  the  bond  shews  that  the  goods 
taken  were  the  goods  of  Catharine  Glascock^  in  her  own  right,  and  not 
those  held  by  her  as  administratrix.  If  this  objection  were  founded 
in  fact,  it  might  be  fatal :  but  I  conceive  that  it  is  not  founded  in  &ct. 
In  the  penal  part  of  the  bond  she  binds  herself  as  administratrix 
of  George  Glascock^  deceased;  and,  although  the  condition  states 
that  the  execution  issued  against  the  goods  of  Catharine  Glascocky 
yet  it  does  not  stop  here,  but  adds,  ^^  administratrix  of  George 
SlascociydtfXiMd.^  This  annexation  in  the  condition,  taken  in  con- 
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aection  with  the  description  in  the  penai  psurt  of  die  bond  is  aal^ 
factory  to  shew,  that  the  goods  directed  by  the  execution  to  be 
taken,  were  those  held  by  her  as  administratrix^  and  not  her  own 
proper  goods.  We  need  not  require  technical  precision  in  such 
■"     '  cases :  It  is  enough  that  we  can  discern  f5rom  die  whole  bond, 

taken  together,  that  the  property  against  which  die  execution  is- 
sued, was  the  property  liable  thereto*  In  diis  case  we  cannot 
take  diffm  to  have  been  Catharine  Glascock^s  own  proper  chattds, 
-  without  rejecting  the  annexed  words  **  administratrix  of  George 
Glascoci^  deceased;**  and  I  consider  this  as  only  an  irregular  mode 
of  describing  the  goods  of  the  intestate,  in  the  hands  of  his  md- 
tninistratrix:  if,  therefore,  the  case  stopped  here,  I  shouM  have 
no  hesitation  to  affirm  the  judgment. 

But  it  is  objected  that  diis  bond  is  illegal,  and  the  judgment 
on  it  erroneous,  in  having  inchidcd  in  the  bond  the  fee  of  62 
cents  for  taking  the  same.  I  am  inclined  to  think  that  the  act  of 
(a)tB0th  1794(a)  does  not  authorize  the  Sheriff  to  include  in  the  fordi- 
Cwfe,  P*  ^^  coming  bond,  the  fee  for  taking  die  same,  which  would  probably 
have  been  provided  for,  as  well  as  the  commissions^  had  the 
Legislature  intended  it:  or,  if  they  so  intended,  it  is  a  casus 
emisstts  in  the  act.  This  being  a  summary  proceeding,  execti* 
tiop  could  only  be  awarded  *'  for  the  money  or  tobacco  men*- 
jjf^f.  29$.  tioned  in  the  execution^'  under  the  act  of  irW,(A)  and  for  the 
commissions  (in  addition)  under  the  aforesaid  act  of  1794.  It 
cannot  be,  said  that  diis  (Ajecdon  cannot  be  taken  by  the  appel- 
lant, because  it  is  beneficial  for  her :  the  same  answer  ensted  in 
case  of  tht^ommissionsy  prior  to  the  act  of  1794;  and  yet  it  was 
held  that  the  inserting  them  was  erroneous.  It  might  be  equally 
argued  in  both  cases,  that  it  is  favourable  for  a  party  to  give  bim 
credit  for  a  sum  by  including  It  ip  the  bond,  rather  than  omipel 
it  to  be  paid  down. 

Again,  this  whole  execution  issuing  against  the  goods  of  the 
intestate^  as  I  have  supposed,  as  aforesaid,  the  appellant  in  her 
character  of  administratrix  objects  that,  by  the  execution^,  a  part 
thereof,  viz.  the  damages  and  costs  on  the  appeal,  wefe  only  le- 
viable upon  her  proper  estate,  as  appears  by  the  execution. 
It  is  not  for  us  in  this  case,  to  investigate  that  execution,  in  tins 
particular:  the  judgment  and  execudon  is  to  be  taken  to  be  cor- 
rect; and,  being  so,  a  departure  from  that  execution  in  the  re- 
spect in  question  is  injurious  to  the  estate  of  the  appeUanc'a 
intesute  by  levying  more  upon  it  than  the  judgment  authorized. 


In  the  iSih  Year  of  the  Commonwealth.  609 

It  18  of  no  consequence  that  both  rights  happen  to  exist,  in  this     Apsil, 
case,  in  Catharine  Glascock  solely.     The  maxim  ^^that,  when    ^^p^.^^^/ 
two  rights  concur  in  the  same  person,  they  are  to  be  considered      Glascock 
as  if  they  existed  in  different  persons,"  seems  in  this  case  to  ap>     Davton. 
ply;  and  1  can  give  no  other  judgment  in  this  case  than  I  should  ■"•— -^-^ 
if  the  persons  were  entirely  distinct,  or  if  other  persons  were  as* 
•ociated  with  Catharine  Glascock  in  her  character  of  administra* 
trix. 

Again,  the  sum  for  which  this  judgment  is  given  exceeds,  in  a 
small  sum,  (say  98  cents,)  the  ^  sum  mentioned  in  the  execution.'' 
I  will  not  decide^  at  present,  whether  this  single  exception  of  a 
trifling  error  in  calculation  would  be  sufficient  to  overturn  this 
judgment;  but  I  am  clearly  of  opinion  that  these  three  last  ob- 
jections taken  together  must  have  that  effect. 

Judge  Fleming.  It  is  the  unanimous  opinion  of  the  Court  that 
the  judgment  is  erroneous  and  to  be  reversed ;  and  it  is  my  opinion 
that  the  bond,  not  pursuing  the  judgment,  must  be  quashed.  * 

Judgment  reversed,  and  bond  quashed.* 

*  Note*  In  this  ease,  the  writ  cX  fieri  faciaa  waa  made  a  part  of  the  record 
-without  anj  plea  or  bill  of  exceptioos;  the  judgment  on  the  forthcoming  bond  be- 
ing b7  defauit,  on  a  notice  prored  by  a  witnets,  but  not  inserte<l  in  the  reeord. 
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APPENDIX. 

Judge  Roane's  opinion  in  the  case  of  Reed  r*  Reed. 

The  principal  question  arising  oat  of  this  special  verdict  is,  whether  the  lessors  of 
the  plaintiff,  who  were  bom  in  Ireland  prior  to  the  year  1770,  and  who  did  not 
become  citizens  of  this  Comraonwealih,  until  after  ihe  descent  of  the  lands  in  qoes- 
tion,  were,  at  the  time  of  such  descent,  disabled  to  take  and  hold  lands  within  this 
Commonwealth,  and  to  bring  any  real  or  personal  action  concerning  them.  Such 
being  the  disabilities  under  which  an  alien  labours  by  the  common  law,  the  <^uestioa 
ma^  be  more  succinctly  stated  to  be,  whether,  iu  respect  of  the  lands  in  question,  the 
plaintiffs  are  to  be  regarded  as  aliens,  or  not* 

I  will  consider  this  question, 

Ist^  In  relation  to  the  doctrines  of  the  common  law  oiEngUmd,  as  handeil  down 
to  us  in  the  Reports  and  Treatises  on  ihe  subject,  with  no  other  variation  than  what 
arises  from  the  erection  of  a  new  government  in  Virginia  in  1776. 
^  8dly.  I  will  inquire  how  far  those  doctrines  are  controlled  or  affected  by  the  prin- 
ciples of  the  revolution,  and  the  provisions  of  our  constitutional  and  legislative  acts* 
And,  Sdly.  Whether  any,  and  what,  effects  have  been  produced  on  this  question,  by 
the  treaty  of  peace  of  1783?  The  treaty  of  1794  is  entirely  out  of  the  question,  as 
being  subsequent  to  the  commencement  of  the  plaintiflTs  action.* 

Under  the  first  view,  I  will  reroai^k,  that  the  terms  "  alien"  and  **  alien  bom" 
are  used  synonvmously  in  the  English  law  books;  for  it  being  an  established  prin- 
ciple of  the  English  law,  that  a  subject  born  can  never  shake  off  his  natural  alle- 
giance,(a)  it  follows  that  none  are  tfiere  considered  aliens,  but  those  who  are  horn  so.  />  v     «;    ^.f.^ 

The  terms  "alien"  and  «  alien  bom,"  and  "subject"  or  «« citizen,"  are  in  their  \b^fqs^' 
nature  relative:  and  to  what  else  can  they  have  relation;  what  else  is  their  correla-  ^  *"  °* 
tive,  but  the  sovereignty  or  government  where  the  discussion  is  ? 

The  question  then  in  thb  case  is,  more  particularly,  whether  or  not  the  plaintiffs 
were,  at  the  time  of  the  descent  cast,  aliens,  in  respect  of  the  Commonwealth  of 
YirsHnia  ? 

This  idea  is  entirely  borne  out  by  the  EnrUak  cases  themselves.    In  Cahin'a 
ca8e,(6)  the  question  was,  «  whether  the  plaintiff,  who  was  bom  in  Scotland  tSier  the   /^\  7  Ji^p,  ]. 
descent  of  the  EngU%h  crown  to  Jamea  I.  was  an  alien  born,  and,  consequently,  ^  * 
disabled  to  hold  any  real  or  T>ersonal  action  for  lands  within  the  realm  of  £n- 
^land:^{c)  but  in  the  same  case  it  was  adiudged,  that  *•  whosoever  is  an  alien  bom   (c)  Ibid-  2.  a, 
IS  so  accounted  by  law  in  respect  of  the  King;^{d)  the  (question,  therefore,   in  Cal-  (^/^  35.  a. 
viiCt  ease  was,  more  particulariy,  whether  he  were  an  alien  bom,  or  not,  in  respect 
of  the  King  of  England? 

Am  I  not  therefore  correct  in  saying,  that  the  present  question  is,  whether  the 
plaintiffs  were  aliens  or  not,  in  respect  of  the  Common  wealih  of  Virginia  ? 

An  idea  has  sometimes  been  urged,  that  all  those  who  are  bora  subjects  of  the 
same  common  allegiance,  can  never  be  considered  as  aliens  in  relation  to  each 
other,  (e)    I  admit  the  truth  of  .this  position  in  every  case  where  the  plaintiff  can  ^  x      e 
shew  himself  to  be  no  alien  to  the  sovereign  where  he  sues;  1  deny  the  truth  of  it,  w  *;lJ*- /|^ 
in  every  other  case;  in  other  words,  the  relation  which  existed  between  the  two  in-   '^V^"^*  J^ 
dividuals  is  wholly  an  immaterial  and  foreign  inquiry.      I  bottom  tliis  position  upon   ?*'®   Parlrv  ' 
Calvin* t  cz9e  itself.    I  have  already  said,  from  that  case,  that  an  alien 'bom  is  so  ^^'^     *^* 
accounted,  **  in  respect  of  the  king,"  and  I  will  now  add  from  the  same  case,  **  that 
.  this  appeareth  by  the  pleading  so  oflen  before  remembered,  that  he  must  be  extra 

*  Note  by  Judge  Roanb.  Since  this  opinion  was  delivered,  the  decision  of  the  Su- 
preme Court  of  the  United  Statet  in  the  case  of  Dawson  v.  God/rev,  4  Cranch,  321. 
las  been  rendered  ;  from  which  it  is  inferred  that  the  treaty  of  1794  would  be  held 
not  to  apply.  In  that  case  the  descent  to  a  British  antenata  was  in  1793;  and  yet 
the  judgment  of  the  Court  was,  that  she  was  incapable  of  taking  the  lands  descended  ; 
and  this  although  the  case  of  Lambert  v.  Paytie,  3  Cranchy  97*  in  which  this  point 
was  much  relied  on  by  counsel,  was  considered  by  the  Court  in  forming  iU  judg- 
ment upon  the  principal  ease,  and  indeed  superseded  another  argoment.  See  also 
aote  t  ^t,  p.  616. 
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Reed         hgetwHam  domitii  rrgUt  withoat  any  mention  making  of  the  9uiject.**(d)      Imi|^t 

T.  further  add,  fmm  the  said  case,  that  '*  nee  ca turn  rue  tohim,  tted  Ugeanda  et  •Stedi' 

Reed.         entitle*'  make  the  •*  subject.^C  6)     If  atlegiance  gives  the  criterion,  most  we  not  ns- 

^a.........    aToiilablj  have  reference  to  the  government,  and  decide  whether  or  not  this  alle- 

(a)7  Ret  25  P*"®*  exisU?  Under  the  position  now  controverted,  the  universal  pica  in  eases  of 
\^)  ep,  ,  alienage  would  be  wholly  improper;  (and  well  established  pleadings  arc  gocxi  evi- 
rl\  »^  jf  g  denoe  of  the  law;)  the  inquiry  would  be  called  off,  from  the  question  of  allegianoe  or 
^  ^  *       not,  to  the  question  of  a  common  birth  between  the  ancestor  and  heir,  and  this 

absord  consequence  would  follow  that  a  recovery  might  be  had,  in  any  country,  by  per- 
sons bom  in  any  other  country  and  not  naturalized  in  it,  tlie  plaintiff  making  out  hia 
case,  in  this  latter  re8|>ect;  the  tame  person  might  also  sustain  one  action,  and  &il  la 
another,  in  the  same  country,  and  at  the  same  time,  according  as  the  peraoa 
under  whom  he  claims  might,  or  might  not,  have  been  bom  under  a  eommoo  aDe- 
giance  with  him !! 

Tn   Calvui*8  case,  (which  I  ]irincipally  resort  to  because  it  contains  the  whole 
doctrine  upon  ihis  subject,)  a  definition  is  given  of  an  alien ;  and  it  is,  *'  that  he  ta  a 
sul^i'ct  that  is  bom  out  of  the  allegiance  of  the  king,  and  under  the   legiance  of 
(c)  7  Jtep.  16.  anotlier.'*(c)  This  definition  presents  to  us  the  only  criterion  whereby  to  diseera 
0.  who  an  alien  born  is;  I  say  an  alien  bom,  because  in  this  country  a  citizen  bora  maj 

tiecome  an  aPien  by  expatriation ;  and,  even  in  England,  a  subject  bora  may  become^ 
an  alien,  by  the  act  of  the  government,  though  not  by  his  own  act 

Much  indeed  is  said,  in  Calvm*$  case,  about  the  **  time  of  the  birth  bein^  the 
d)  Ibid.  IS.  essence  of  a  sulyect  bom,"  hit.(d)  but  it  is  evident  that  the  time  of  the  hirdt  Is 
i,  no  further  material,  than  as  explanatory  of  the  principal  question,  vis.  whether  bcknx 

within  the  allegiance  of  the  king,  or  not?  This  principal  questioa,  therefore,  maj 
be  regarded  as  the  sole  one  upon  the  suhiect.  It  is  fuilher  said,  in  that  ease,  that 
**  natural  legitimation  respecteth  actual  cmedience  to  the  sovereign  at  the  time  of  the 
fg\  J  j^^  ^  hirth,**(e)  but  this  is  still  also  referring  to  the  same  sUndard.  It  is  here  to  be  re- 
^'  ^'  '  marked,  that  the  result  in  CnWnV, case  was,  to  discriminate  between  a  Sctch  nnte^ 
natfis  and  post  natui,  in  respect  of  a  legitimation  in  England;  the  time  of  the  birth 
was,  therefore,  a  very  material  ingredient  of  the  i>rincipal  question,  and  may  be 
regarded  as  the  tuming  point  on  which  that  question^  depended:  it  is  bo  vender, 
thert^fore,  that,  in  a  very  long  report,  and  one  containing  an  abundance  of  extraju- 
dicial matter,  the  same  idea  may  be  exhibited  perhaps  in  diflereot  points  of  view^ 
and  be  sometimes  so  indistinctly  expi  eased,  as  to  cause  some  embarrassment. 

Ill  the  same  case  it  is  adjudged,  **  that  6ie  usual  and  right  pleading  of  an  Sklieu 
bom  doth  ti'uly  and  livel;^  express  and  describe  what  he  is,  and  that  thu  ple«dine  i« 
b«>th  exclusive  and  inclusi>  e,  viz.  extra  Ugeantiam  dormni  regit,  et  infra  Ugeani$amt 
(  f^  7    Rep.  ^It^rius  re^*^(f)  I  can  find  no  principle  of  the  common  law  which  wiH  exempt  a 
15    ^,  person  against  whom  the  above  plea  will  truly  apply,  from  being  considered  as  an 

alien  bomt  I  say  of  the  copimon  law,  because  by  the  English  statute  of  39  Corw  LL 
(r)  1  BL  $72,  ^'  ^'  ^^  exception  is  made  to  tliis  rule  in  a  particular  case,(^)  and  perhaps  tbere 
may  be  other  statutory  exceptions.  I  hold  it,  therefore,  to  be  a  universal  proposi- 
tion, that,  by  the  principles  of  the  English  law,  no  man  can  sustain  a  real  aetion« 
unless  he  eitlier  shews  that  this  plea  is  not  true  with  regard  to  him;  or  that,  i»einf^ 
true,  he  forms  an  exception  to  it,  by  virtue  of  some  statutory  provision,  or  by  having, 
subsequently,  to  his  birth  and  before  the  accruing  of  tlie  action,  become  legitimated 
In  the  counti7  where  the  action  is  instituted ;  or,  unless  his  title  to  the  land  is  pre* 
served  to  him  by  treaty  or  otherwise,  and  the  right  of  suing  is  preserved  by  neeeasa- 
ry  consequence 

(iome  supposed  exceptions  have  been  confidently  stated  from  the  EtigUah  books* 
but  1  flatter  myself  1  shall  be  able  to  shew  that  they  all  fall  strictly,  withm  my  posi- 
tion,    f  will  now  pr«^ceed  to  examine  them. 

And,  first,  great  stress  has  been  placed,  on  behalf  of  the  plaintiffs,  on  a  resolntioQ 
in  Calvin's  case.(  hj^  The  resolution  is  as  follow,  viz.  «  And,  as  to  the  fourth,  it  Is 
less  tlian  a  dream  or  a  shadow,  or  a  shadow  of  a  dream;  for,  as  it  hath  been  often 
suid,  natural  legitimation  respecteth  actual  obedience  to  the  sovereign  at  the  time  of 
the  birtl) ;  for  as  the  antettati  remain  aliens  as  to  the  crown  of  England^  beeauae 
they  were  born  when  there  were  several  kings  of  the  several  kingdoms,  and  tlie 
uniting  of  the  kingdoms  by  descent  subsequent  cannot  make  him  a  subject  to  that 
crown  to  which  he  was  an  alien  at  the  time  of  his  birth;  so  albeit  the  kingdoms 
(which  Almightly  God  divert,  &cc  )  should  by  descent  be  divided  and  governed  by 
several  ib>t^«>  yet  it  was  resolved  that  all  those  who  were  bom  under  one  natnrd 
obedience  while  the  realms  were  united  under  one  sovereign,  should  remaia  naiaral 
born  subjects  and  no  aliens;  for  that  naturalization  due  and  vested  bv  birthrlglit 
eannot  by  any  separation  of  the  crowns  be  afterwards  taken  away,  nor  he  that  was 
by  judgment  of  law  a  natural  subject  at  the  time  of  his  birth,  become  an  aHen  by 
such  matter  ex  post  facto;  and  in  thnt  ease,  upon  snch  an  accident,  our  p^stnaim 
may  be  ad  Jidem  utriusqw  regis,  as  jUructsn  saith  in  the  before  remembered  pface, 
fol.  477 — sicut.''*  kc 


(A)  7  Rep.  27. 
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An  objection  had  been  made  in  that  case  bj  the  defendant,  "  that  HpottnaH  were  .      Heed 
legitimated  Sn  En^Uiiid,  what  inconvenience  and  confution  would  follow,  if  the  royal  v. 

issue  should  fail,  whereby  the  kingdoms  might  again  be  diTided."(fli)    The  Jndeei,  Reed, 

taking  up  this  aappoted  case,  gave  the  answer  to  it  which  is  above  quoted.   T'he  ^,^^,^,^^.^,^ 
objection  having  reference  to  a  supposed  inconvenience  in  Engtand,  the  answef  to  .  ^     _^    ^ 
it  must  be  considered  under  the  same  restriction.    The  judges  are  here  of  opinion  W  *  ■«**P'  *• 
that,  in  case  of  a  dismemberment  of  the  two  kingdoms,  and  being  grivemed  by  several  ^ 
kingtt  the  pottnahu  would  still  remain  legitimated  in  England.    This  supposed  case, 
however,  differs  from  the  ease  before  us  in  the  following  particulars;  1st.  The  Scotch 
po9tnaUi9^  in  that  case,  was  bom  under  the  allegiance  of  the  King  of  England:  %A\j. 
Thiit  allegiance,  being,  by  the  EngliBh  decisions,  perpetual,  continues,  (as  the  kine 
of  England  continues,)  notwithstanding  the  poetnatut  ma^'  have  fallen  under  a  dit« 
ferent  power ;    Sdly.  And  consequently,  he  may  truly  be  Kaid  to  be,  in  the  language 
of  the  case,  adfidem^  with  respect  to  the  King  of  England;  and,  4thly.    The  gene- 
ral plea  before  stated  will  not  exclude  this  ^«/itaru«;  for  it  cannot  be  said  of  him 
that  he  was  born  withotit  the  allegiance  of  the  King  of  England,    But,  in  the  case 
before  us,  Ist.  The  plaintiffs  were  not  born  under  the  all^!m*e  of  this  Common- 
wealth, nor  had  contracted  such  allegiance  at  the  time  of  the  descent  in  question; 
IWIy.    There  was,  consequently,  no  existing  allegiance  due  from  them  to  it,  even  oii 
the  EnglUh  principles;  nor  could  they  be  truly  said  to  be  adjldem  with  respect  to  it; 
and,  3dly.     'rhe  general  plea  before  stated  would  truly  have  applied  to  them,  in 
both  its  members. 

The  above  resolution  it  is  also  contended  will  go  to  sustain  a  daim^  e  converto,  viz. 
by  an  Englith  pontnatut  in  Scotland,  supposing  the  same  common  law  to  exist  there, 
after  the  supposed  dismemberment;  and  this  view  of  the  ca^e^  it  is  argued,  has  a 
atrong  analogy  to  the  case  before  us.  1  have  already  said  that  this  resolution  should 
be  considered  with  reference  to  England  only  :  in  relation  to  a  discussion  in  Scot- 
landy  it  was  no  case  before  the  Court;  it  was  wholly  extrajudicial :  but  upon  princi- 
ple, 1  cannot  see  a  difference.  The  English  poHnatus  was  as  much  bom  nnaer  the 
allegiance  of  the  King  of  Scotland,  as  the  Scotchman  was  under  that  of  the  King  of 
England'  The  kin^om  of  Scotland  was  (before  the  act  of  union)  wholly  indepen- 
dent of  that  of  Enrland,  and  Jumes^t  character  of  Kin|f  of  Scotland  was  not  merged 
in  that  of  King  ofElnstland;  after  the  supposed  separation,  a  King  of  Scotland  would 
atill  exist :  there  would  be  a  continuation  of  the  same  government,  and  the  allegiance 
due  to  the  King  of  Scotland  at  the  time  of  the  birth,  (before  the  separation,)  would 
continue  to  that  kine  aller  that  event.  It  might  truly  be  said  of  the  Enghahpost- 
natiis,  suing  in  Scotland,  that  he  was  bom  under  the  allegiance  of  the  King  of  j^cor- 
iund^  and  was  mdjidem  with  respect  to  him ;  and  tbe  general  plea  before  stated  would 
ttot  truly  apply  to  him.  The  effect  of  this  supp(»scd  dismemberment,  therefore, 
would  not  be  to  destroy  tbe  tie  of  allegiance,  by  destroying  the  correlative  of  the  sub- 
ject, by  establishing  a  different  government  on  the  ruins  of  that  government  to  which 
the  allegiance  was  due;  but  to  transfer  and  continue  to  the  persons  of  two  kings  that 
allegiance  which  before  was  due  to  one.  I  shall  presently  attempt  to  shew  that,  un- 
dei'  the  doctrines  of  those  times,  (as  derived  from  a  feudal  origin,)  it  was  no  novelty 
for  a  subject  to  owe  allegiance  to  two  or  more  sovereigns.  In  this  supposed  case, 
therefore,  quacunqnc  via,  there  would  be,  according  to  tlie  English  decisions,  an 
existinjg  allegiance  due  to  the  king,  in  either  country,  which  would  capacitate  the 
plaintilr  to  sustain  the  action. 

'1  he  supposed  case  of  a  dismemberment,  therefore,  (entirely  extri\judielal  and  hy- 
pothetical as  it  is,)  only  proceeds  upon  the  idea  of  a  separation  oftlie  crowns,  o(  a  de- 
scent to  several  kings :  it  does  not  put  the  case  of  a  destruction  of  the  kingly  go- 
vernment. It  goes  upon  the  idea  of  a  continuation  of  the  same  government,  though 
under  r£f^<»reyi/ kings,  and  a  consequent  continuation  of  the  original  allegiance:  it 
is  entii-ely  different,  therefore,  from  the  case  of  the  destruction  of  the  tie  of  alle- 
giance, by  the  erection  of  a  new  and  different  government  upon  the  ruins  of  the  old. 
EveiT  position  to  be  found  in  the  English  cases  of  this  xra  proceeds,  at  most,  upon 
the  Hirmer  idea.  I'he  right  of  revolution,  and  ereetinga  new  government,  was  not 
an  admitted  doctrine  of  tne  day ;  it  was  incompatible  with  the  Jtire  divino  ideas 
which  then  prevailed.  May  we  not,  then,  say  with  confidence,  that  the  case  now 
before  us,  had  never  entered  the  minds  of  the  English  Jutlges  ?  And  that  their  de- 
cision, even  where  general,  shall  not  be  applied  to  a  case,  in  which  the  grounds  and 
reasons  of  their  actual  decision  fail  us,  and  which  those  judges  most  certainly  never 
tfoniem  plated  ? 

These  same  ideas  must  be  borne  in  mind,  while  we  examine  a  quotation  from 
Jfracton,  427.  which  is  also  much  relied  on,  on  the  part  of  the  plaintiffs.  That 
quotation  says,  •*  there  are  some  Frenchmen  in  France  adjidem  niriusque  regis,  and 
always  were  so  both  before  and  since  the  loss  of  Mrmandi/,  and  who  plead  here 
and  there  because  adjidem  utrinsque  regis2^{b)  (^)  7  Co-  87. 

The  Frenchmen  here  alluded  to  vcr^^%yn(in8,  bom  under  the  allegiance  of  the  b» 
King  of  England,  whilst  he  had  possession  of  JVorman//y.  It  is  here  to  be  remarked, 
that  the  loss  of  JSTormandy  which   Hractan  speaks  of,  happened  in  the  reign  of  King  (c)    2  Hume, 
John,  and  in  the  year  1205,  (c)    and  that  bracton  wrote  in  tbe  reign  of  Henry  55. 
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Heed         III.  (a)  whieb  reign  bef^n  tn  the  year  1216:  fo  that  this  qnotatioii  eridently  meuis 

V,  those  JVoTffkUtt  bora  whilst  J^omumd^  was  sabjeet  to  EiutUmd^  very  maiij  of  whom 

Reed.         ™*y  ^*  reasonably  siipiiofted  to  have  been  yet  alive  when  Bracton  wrote.     Beeanae 

'  they  were  born  under  the  allegiance   of  the  King  of  England  thw  remained  legitl* 

mated  in  Eti^iandt  by  the  Engiitk  doctrines,  even  alter  tne  im»  of  Mrmarufy,  wmA 

(o)  7  Co,  flO.  ^^,.e  6tUl  considered  as  adfidtm  with  rejpect  to  the   King  of  EnjfUmd  .•  but  they 

^'  were  also  burn  under  the  allegianee  of  the  .King  of /Vofice.      JWmoiu^  w«s   a   fidf 

holden  under  hitn  :  the  ^ingof  EiighmdmM^  in  i*espectof  it,  a   vassal,    aod    the 

King  of  France^  hii   liege  lord;  and  there  are  many  instances  to  be  foand  io  the 

history  of  both  nations,  of  tl|e  Rings  of  England  doing  homage  to  the  fVencA  kin^ 

in  respect  to  tlieir  possessions  holden  upon  the    continent*      By  the  feudal  taw, 

{h)      1      Bl  **  allegiance,  properly  speaking,  is  due  to  the  lord  paramount  or  90VereigD.'*(6) 

Cmnm*  367.      Under  this  idea,  therefore,  those   J^wrnumt  owed  allegianoe  emphatically  to  Oie 

French  king ;  and  in  consequence  of  this  allegiance  it  was,  that  thuy    were,'  by  ibe 

principles  of  the  «omroon  law,  permitted  to  sue  in  Ftxtnce.  In  illustration  of  thb  post- 

tion  we  find  it  resolved   in  CahntC*  case,  "  that  those  who  were  bom  in  If' oies,  b<t- 

fore  IS  Ed.  I.  whilst  it  was  a  distinct  kingdom,  were  natural  bom  subjects,   (as  to 

(c}7Ca.  S8.  b.  England,)  becauke  holden  of  England^  or  within  the  fee  of  the  King  of  EngiatuL  (c) 

These  h  elchmen^  therefore,  might  as  well  as  the  JVbrmoiu,  sue  in  both  eoootries; 

and  for  the  same  reason,  viz.  because,  and  only  because,  they  owed  allegianoe  to 

both  aovereigns. 

Whilst  I  nm  upon  this  subject  of  allegianoe,  1  will  beg  to  refer  to  I  Hait^t  Pfea9 
of  the  craton  58.  et  aeq*  who  fully  and  elaborately  proves,  that  there  might  be,  sum! 
really  were,  in  many  instances,  several  allegiances  due  from  a  subject  to  aeveral 
sovereigns*  Thus,  in  p.  66.  he  tells  us,  that  when  tten,  II.  made  his  eldest  son  Rbi^ 
of  England^  in  his  life-time,  so  that  there  was  rex  pater  and  rex  fUiu,  and  when 
IVilUam  King  of  Scotland  had,  at  the  same  time,  done  homage  to  Bemy  the  aoa^  for 
his  kingdom,  saving  the  faith  due  to  Henrif  the  father,  these  several  kings,  thoiig;k 
subi^rdinate  in  respect  of  each  other,  were  sovereign  in  re^ipeet  of  their  tubjeets ; 
and  the  subjects  of  Scotland  owed  an  allegiance  to  their  king,  saving  their  faith  te 
the  Kings  of  £nf /and,  father  and  son,  and  an  allegiance  loJiemy  the  son,  saving 
U)tHak^$  P.  their  fAiih  due  to  Henry  the  father  (</)  It  follows  that  these  JWrnons,  referred  to 
C.  66k  by  tiracton,  owed  at  their  birth  an  allegianoe  to  both  kings,  (vis.   of  England  and 

France^)  and  this  allegiance  continuing  durinf^  their  lives,  upon  tbe  princtples  ofthe 
English  law,  they  could  always  be  said  to  be,  in  the  language  of  the  case,  adJSd^wi 
vtrinagne  rca^,     BlackstoTie,  in  confirmation  of  this  posiuon  of  owing  sevenU  alle- 
giances,  admits  that  a  natural  subject  of  one  prince  mav,  even  by  his  own  act,  sab- 
jeet liimself  to  another,  thou^^h  he  may  thereby  bring  himself  into  straits  and  difS« 
{e)\  Tucker's  cultie».(tf)      Without  inquiring  4ito  thoic  difficulties,  nr  differing  the  ease  of  two 
^1  part  2d,  several  allegiances  produced  hy  the  act  of  the  party  himself,  this  quotation  is   deei- 
p.  370.  sive  to  shew  that,  under  the  Etiglieh  doctrines,  a  natural  born  subject  may  owe  alle- 

giance to  more  sovereigns  than  one,  even  since  the  destmction  of  the  feudal  sys- 
tem* 

Am  I  not  correct,  tlierefore,  in  accounting  for  ull  these  supposed  exceptions,  by 
slicwing  that,  in  ever^  instance,  there  was  an  existing  allegiance  due  from  the  party 
suing,  to  the  respective  sovereigns  ? 

I  have  said,  and  I  i*epeat,  tliat  no  position  by  any  ofthe  EngUah  Judges  was  predica- 
ted upon  the  idea  of  the  erection  of  a  new  and  different  goveraroent*     If  there  be 
any  such,  let  it  be  produced*     A  re  we  not  then   to  consider  ours  as  a  new   case, 
not  cnntempUted,  nor  provided  for,  by  Uie  English  decisions?    The  reign  o(  Jameo 
I.  was  not  an  sera  when  the  Judges    were  independent  enough  to  have  dared,  or 
(/)8ec  II  Co.  would  have  been  perinitted(y)  to  argue  upon  the  supposition  of  a  destruction  of  t)ie 
Hep   paotim,  kingly  gorcmment.  1  hstloyal  and  devout  spirit  which  caused  the  Judges  in  Cahxn'i 
to  prove  this.    <^ssc,  (27.  a.)  so  much  to  deprecate  a  descent  of  the  kingdom  to  several  kinga,    that 
slavish  devotion  ofthe  Judges  to  the  will  of  King  James,  which,  in  relation  even  to 
this  very  case  of  Calvin^  Jitune  remarks  with  censure,  in  more  passa^  tlian  one  of 
(gy&t^Humt^s  his  hi8lory,(j^)  while  it  goes  far  to  destroy  the  authority  of  the  decision,  would  not 
Hitt.   vol.     5.  have  permitted  tliem,  for  a  moment,  to  contemplate  tlie  idea  of  the  erection  of  a 
p.     554.     and  popular  government  u()on  the  rains  of  a  throne,  deemed^  in  the  nuuiuz  of  the  timesi 
vol.  6*  p.  169.   to  have  been  held  by  divine  authority. 

See  also  in  4      In  the  tot'd  absence,  therefore,  of  a  case  of  this  kind,  either  actual  or  oontempla- 
Crunch,   210.  ted,  in  the  EngUah  authorities,  we  must  reason  only  from  analogy, 
other  authori-      It  is  held  iu  Votop*  Hep.  p.  i208.  **  1st  That  a  country  conquered  by  tbe  British  arms 
ties  cited    to  becomes  a  dominion  of  the  king  in  right  of  his  crown,"  ficc  and,  2dly.  **  I'hat  tbe 
shake  the  de-  conquered  inhabitanuonee  i-eceived  under  the  king's  protection  become  sulgecta,  and 
cision  i  n  CuU  are  universally  to  be  considered  in  that  light,  and  not  as  enemies  or  aliens ;"  and  in 
viiCs  case.         t  BU  Com.  103.  the  reason  of  this  privilege  is  given  ;  it  is,  **  that  in  order  to  put 
an  end  to  hostilities,  a  compact  is  either  expressly  or  tacitly   made  between    the 
conqueror  and  conquered,  that,  if  th^  ihU  acknowledge  the  victor  for  their   mas- 
ter, he  will  treat  them  io  future  as  subje^  and  not  as  enemies.'*    Mow  nochii^ 
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cm  be  dearer  Uun  that,  if  the  whole  territory  of  the  belligerent  nation  it  not  emi«         Reed 
qnered,  the  inhabitants  of  the  uneonquered  part  eontinae  to  be,  in  respect  of  the  t 

aorereign  of  the  part  eonquered,  enemies  and  aliens ;  enemies  during   the  war,  Reed, 

sind  aliens  after  the  peace.    They  do  not  become  subjects  of  the  conqnering  power  "      • 

and  are  not  to  be  considered  in  that  light ;  because  they  have  not  submitted  to  the 
eonqueror,  nor  by  any  compact  entitled  themselves  to  the  pririleges  of  subjects ;  and 
yet  they  were  once  inheritable  in  the  territory  conquered,  and  can  say  as  much  as 
the  present  plaintiffs  can  say  in  respect  of  the  territory  of  Vir^nia,-  viz.  that  at 
the  time  of  their  birth,  they  were  legitimated  here.  The  people  themselves  who 
are  conquered  are  legitimated  by  virtue  of  the  implied  compact  only,  and  cannot 
claim  such  legitimation  by  the  paramount  title  of  having  been,  at  the  time  of  their 
birth,  inheritable  in  that  territory  under  another  sovereign*  If,  then,  the  territory 
of  Vtrginia  had  been  conquered  from  Great  Britain,  in  the  ordinarjr  way,  by  an 
existing  sovereini,  there  is  no  doubt  but  that,  upon  the  foregoing  principles  of  the 
eommon  law,  Uie  residuary  subjects  of  the  Britith  empire,  not  residing  here,  nor 
eontracting  an  allegiance  to  the  conquering  power,  would  have  remained  aliens,  as 
to  the  sovereignty  established  here  by  such  conquest  I  confess  I  cannot  see  a  dif- 
ference between  that  case  and  ours :  I  see  no  difference  in  this  respect  between 
a  change  of  the  sovereignty  of  Virginia  effected  by  an  existing  sovereign,  and 
by  a  sovereign  merely  coeval  with  the  change:  and  I  should  be  sorry  to  be 
obliged  t6  admit,  that  a  people  forming  a  government  by  compact,  have  not 
aa  ample  power,  both  to  confer  rights  upon  the  members  of  such  compact,  and  to 
exclude  the  rest  of  the  worid  from  a  participation  of  them,  as  a  conqueror  dicu- 
ting  at  the  point  of  the  sword ;  nor  can  1  agree  that  the  natural  (though  silent) 
operation  of  a  compact  government  is  less  efficacious,  in  either  respect,  liian  that 
which,  as  to  these  particulars,  is  produced  by  a  conquest 

I  conclude,  therefore,  that,  according  to  the  acknowledged  doctrines  of  the  En- 
g'lUh  common  law,  all  the  beforementioned  suppose<l  exceptions  are  referrible  to  a 
principle  which  does  not  exut  ht  our  case  ;  I  mean  thRt  of  a  continuing  and  exist- 
mg  allegiance ;  that  the  cas^  before  us,  of  the  erection  of  a  different  government, 
and  the  destruction  of  the  ancient  tie  of  allegiance^  had  never  entered  the  minds 
of  the  EngUth  Judges,  when  they  were  so  copiously,  and  so  extrajuilioially,  (in 
Cahdn't  case,)  dealing  out  their  doctrines  on  this  subject ;  that  if  it  had,  they 
could  not  have  sustained  the  pretensions  now  set  up  by  the  plaintiffs  in  the  present 
instance,  without  revolting  against,  and  overthrowing,  their  own  admitted  principles; 
and  that  as  far  as  we  can  judge  by  analosy,  the  principles  of  the  EngUth  Uw  au- 
thorize us  to  say  that,  in  the  actual  case  before  us,  an  EngUsh  court,  itself,  would 
render  judgment  in  favour  of  the  defendant* 

This  view  of  the  subject  supersedes  the  necessity  of  saying  much  on  the  second 
branch  of  my  inquiry ;  namely,  how  far  the  English  doctrines  on  this  subject  are 
controlled  by  the  principles  of  the  revolution,  and  the  provisions  of  our  cunstitu- 
tional  and  legislative  acts*  If  the  actual  principles  of  the  English  law  will  suffice 
lor  the  defendant  in  the  case  before  us,  that  defendant  holds  a  much  stronger 
{^und  in  this  country,  and  in  this  Court,  which  must  reject  such  of  those  principles 
as  are  heterogeneous  to  our  republican  institutions.  All  the  £ri4^6't A  decisions  upon 
this  subject  are  bottomed  upon  three  main  principles,  neither  m  which  can  be  ad- 
mitted in  the  case  before  us.  They  are,  1st  That  allegiance  is  perpetual,  and  cannot 
be  renounced  by  the  subject ;  t2dly.  A  supposition  of  the  continuation  of  the  same 
sovereignty  to  which  this  perpetual  allegiance  was  originally  due ;  and,  ddly.  The 
character  of  that  allegiance,  by  the  English  Uw,  is,  that  it  is  due  to  the  pevMn  of 
the  sovereign,  and  not  to  his  political  charaeter.(a)  As  to  the  last  position,  we  have,  (a)  1  TStck. 
happily,  no  king,  to  whose  sacred  person  this  allegiance  may  be  said  to  be  due*  It  J3/.  part  £d, 
is  the  government  only,  which  affords  protection  to  the  citizen,  and  to  this  govern-  p.  371. 
ment  only,  which  is  perpetually  changinr,  as  to  the  persont  who  administer  it, 
though  itsetf  is  permanent,  the  allegiance  of  the  citizen  is  due.  As  to  the  second  po- 
sition, I  need  not  repeat  that  the  American  people  have  erected  a  differen(  as  well 
as  a  new  government.    The  first  position  requires  more  consideration. 

The  decisions  by  the  English  Courts  at  remote  and  arbitrary  periods,  and  the  mu* 
nicipal  treatises  of  that  country  bottomed  thereon,  have  denied  the  existence  of  a 
great  natural  right ;  I  mean  the  right  of  expatriation.  It  is  the  character  of  the 
common  law  that  it  draws  from  various  sources,  is  compounded  of  parts  of  various 
-  laws  and  codes,  and  refers  to  various  arts  and  sciences*  It  is  also  a  maxim  of  that 
law  that  "  cuilibet  in  sua  arte  credendum  est  /'  and  Lord  Coke  tells  us,  somewhere, 
that  it  b  better  *' petere  fontet  quam  sectari  rvmdos.^  Shall^  we  not,  under  the 
sound  sense  of  these  maxims,  correct  the  mistakes  of  a  municipal  code,  touching  a 
question  of  gjeneral  law,  by  referring  to  the  fountain  from  which  itself  has  drawn  ? 
Shall  we  decide  a  (question  of  naturd  right,  and  of  general  law,  by  referring  to  the 
most  approved  writers,  and  to  the  sense  of  the  world,  on  that  subject,  or  be  eo- 
▼emed  by  the  particular  municipal  codes  of  a  partionlar  country  ?  i  believe,  sir,  that 
this  position  of  the  English  judges  has  always  etood  condemned  by  the  most  en- 
lightened writers  upon  naturiil  law.    I  mean  not  (as  being  unnecessary  in  the  present 
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Reed        MMe)  to  uTttligaie  this  point  at  this  time;  but  I  begleayo  fe  i>efer  to  tho  Mw  efitioB 
Y.  of  Black9$mie,  (vol.  I.  part  9.  note  K.  p.  90.)  wbere  the  editor  bu  elaborstelj  dit. 

Reed.  cotced  the  wibjeett  and  hit  conelnsions  leem  fulljr  to  siuuin  mr  position. (<|T  I  rsUier 
^^^^^^^^^^^^  ehooee  to  refer  to  the  snblirae  prinoiplet  eontained  to  the  deolaratioD  or  indepea- 
.  .    „  denee,  and   in  the  Virginia  bill  of  rights,  eonseeratiag  the  rig|it  of  expetriatJon;  to 

V  tt^^7f\^\  the  memorable  assertion  of  that  right  by  the  Americtm  people,  who>  tword  hi  band, 
«2v  ire  \  ^^P**"^*^  themselves  from  the  government  which  tjrrannized  otcp  them  ;  to  tbe 
svo.  178.  %  limited  and  qualified  adoption  of  the  common  law,  as  »  part  of  oar  code;  and  to  that 
'^'''  dignified  act  of  the  Vir^nia  legislature  which  prescribed  the  nsode  of  efiecfing  an 

(b)  See  ^ct9  ez|tatriation,  but  did  not  presame  to  bettonf  the  right.  C&)^ 

•fOct*  I78S  While  these  great  authorities  destroy  some  of  the  main  pillars  on  vhicb  the  £■• 
c  16.  '  S^^  doctrines  on  this  subject  are  fotmded,  the  Virginia  legialatore  by  sererai  acu 

have  declared  who  UiaU  be  deemed  citisent,  and  who  aliens-  Under  thote  aats,  the 
plaintifTs,  at  the  time  of  bringing  the  action  in  qnestion,  most  hare  fiillen  into  the 
latter  class.  It  has  been  supposed  by  some  that,  iaaMmnch  as  the  act  of  ^Iftfy^  1779, 
c.  55.  after  declaring  who  shall  be  deemed  citixens,  declares  that  all  others  Ukall  be 
deemed  alieM,and  as  in  a  subsequent  act  {Ocl'^btr^  1783,  c  16.)  on  the  same  salgect, 
this  latter  declaration  is  omitted,  that  the  last  law  is  to  receive  a  more  ealai^ied  eon- 
-,  stroctioQ  in  relation  to  aliens  than  the  former,  (c)  These  answers  occur  to  me, 
jf  A^  however,  to  this  position,    lit.  As  every  man,  according  to  the  EngUA  doctrines, 

'^PP'  P-  it  eitlier  <*  an  alien  bom  or  a  sul^ect  bom,'^^</)  and,  according  to  those  doctrines,  aa 
r5\  7  r  fiAi  ^^  received,  is  either  an  alien  or  a  citisen,  it  was  i>erhaps  a  work  ofsopererogatioii 
\a)  7  Co.  001.  nftfi*  declaring  who.  and  who  only,  should  be  deemed  citizens,  to  declare,  also,  who 
should  be  deemed  aliens;  and,  2dly  That  position  proves  too  much,  for  It  woald 
equally  legitimate  the  subjects  of  all  other  couuiries  in  the  world,  as  ot  England^ 
whf  rc»ft  the  same  authority  seems  to  think  that  the  omission  was  produced  bv  the 
interme<liate  oonc|u8i<»n  of  tlie  treaty  of  peace  between  Jtmerica  and  England.  To 
sa}  nothing  of  the  absurdity  ot  the  lefpslature's  doing  awajr,  in  the  gross,  the  dissbill* 
ties  of  alienage,  when,  at  the  same  time,  it  was  granting  in  detail,  tbe  ri^ts  of  ciU- 
zenship,  it  is  contrary  to  all  fair  dteduotion  to  infer  a  conclusion,  which  is  very 
general  and  extensive,  from  a  cause  which  is  limited  and  particiiUr. 

Such  is  the  constniotion  which  I  deem  myself  obliged  to  adopt  in  the  present  in* 
stance.  If  the  adherence  of  the  Rritith  sulgects  to  their  own  government,  on  the 
erection  of  our  government  in  1776,  has  thrown  them  into  the  class  of  aUens  fa^ 
election,  a  definition  i  think  properly  applied  to  them  In  the  new  edition  of  Black' 
ftone^  ^see  vol.  1.  part  'i.  jipp,  p.  103.)  they  stand  on  as  good  a  footing  as  our  own 
expHtriated  citixens.  Subjects  of  foreign  nations  have  no  reason  to  complMo  nt  re- 
ceiving the  same  measure  as  is  dealt  out  to  our  bwn  citAens,  unless  they  have 
ulterior  righu  secured  by  treaty  Such  a  treaty  would  not  be  natural  nor  reasonable; 
but  if  such  a  one  exists,  it  must  probably  have  its  effect.  Whether  there  be  an^ 
such  treaiT  rights  in  the  present  insunce,  we  shall  presently  inquire.  These  ilrs- 
tuh  subjects  have,  however,  leas  pretensions  to  sue  than  our  own  expatriated  eitt- 
zeas;  for  the  latter  can  say  (which  the  former  cannot;  that  they  were  Buce  nndcr 
the  allcgiaqce  of  the  Commonwealth  of  Virginia  ;  nay,  in  some  instances,  that  tbey^ 
were  bom  under  the  allegiance  of  this  Commonwealth-  Why  then  shall  we  not 
cfHisider  these  Britith  hubjects  as  expatril«l<^d,  in  respect  of  the  Common wenltk  of 
Virginia  ?  expatriated,  by  having  refused  to  yield  to  us  their  allegiance,  and  to 
unite  their  destiny  with  ours. 

I  have  thus  chosen  to  consider  the  pretensions  of  the  antenatij  or  in  other  vtsrds 
the  common  law  doctrines  of  legitimation,  somewhat  at  lar^;  because   thoae  doc- 
trines hare  been  of^cn  pressed  upon  this  court,  particularly  m  the  eases  of  Fairfax 
V.  The  CwmnonweaUh,  and  have  received  countenance  from  the  opinion  jost  deKv«r- 
ed  '     In  all  the  elaborate  discussions  which  have  taken  pbce  in  this  Court  apoa 
this  subject,  there  has  been  heretofore  no  diflereoce  of  opinion  n|>on  this  poisU,  an 
far  as  I  have  understood  the  Judges:  and  our  late  venerable  Presidentf  (Who  did 
not  sit  in  those  causes)  has  informed  me,  since  th^  were  determined,  that  he  ea- 
Urelv  agreed  in  opinion  with  the  Court  upon   this  subject.^     But  for  tbe  foregoiaf 
considerations,  I  raigh  t  perhaps  have  savef  I  myself  this  trouble,  for  it  appears  that  both 
the  treaty  of  peace  and  the  treaty  of  1794  have  repudiated  the  preteniiona    of  tlM 
(e)  See  note  «»^«*«^'*(*)    The  latter  treaty  does  not  immediately  apply  to  this  case,  being  poate- 
tOD.  I  of  thb  "°''  ^  the  judgment  in  quesuon,  and  would  not  now  be  mentioned,  but  as  corrobo- 
OBinion.  rating  and  explainmg  the  former.    That  treaty  abandons  those  pretensions  bj  aet- 

*  By  Judge  Tucker.  t  «l^uds^  Pknqlbtoh. 

^  Since  this  opinion  was  delivered,  this  question  has  been  decided  in  entire  eoa- 
Ibrmity  thereto,  by  the  Supreme  Court  of  the  United  Stoiet,  in  the  case  of  Z>a-«Jia's 
JLenee  v.  Godfrey^  4  Cranehy  S^l .  It  was  so  <lecided  by  the  unanimous  iudpaetit 
of  the  Court,  contained  in  a  very  able  and  lomiaous  opinioQ  deliverad  bj  jadf* 
JoHMfov. 
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tisf  up  «  new  eriterion,  m.  the  aetaal  hofdhii?  of  the  propertj  st  the  epoch  of  its         „     . 
dute.     In    setting  up  this  epoch,  and  establishing  a  new  eriterion  in  relation  to  t^ted 

Britith  subjects,  that  treatr  goes  bejond  the  eommon  law  idea  of  ofttenaH^  whieh  .,  ^* 

ealls  merely  for  the  period  of  our  separation  from  Britain;  and  bj  superadcfing  Reed, 
the  oiher  requisite,  (an  actual  holding  at  iu  date,)  it  alsoabi-idges  the  pretensions  (M  '■ 
each  antenoHj  for  an  the  residue  of  their  lives,  subsequent  to  the  signature  tliereof. 
In  thus  enlarging  and  abridging  the  common  kw  pretensions  of  the  anienati,  am  I 
not  correct  In  saying  that  the  treaty  of  I79iba9  set  up  an  entirely  new  rule,  and 
has  abandoned  those  pretensions  altogether  ?  So,  with  respect  to  the  treaty  of 
peace,  the  case  it  precisely  the  same,  if  that  treaty  be  considered  as  relating  at  all 
to  the  laws  of  alienage  of  the  several  states,  and  the  epoch  of  iu  signature  be  re- 
sorted to  as  protecting  from  the  operation  of  those  laws  rights  ac«ruiiig  before  that 
time:  and  thn,  perhaps,  is  the  most  that  can  be  contended  for.  Whether  tliis  coo- 
etruction  thereof  be  correct  will  presently  be  considered.  At  present  I  will  remark 
that  it  is  entirely  incompatible  with  the  before  mentioned  common  law  rights  of 
antenati  which  are  commensurate  with  the  duration  of  their  lives.  Am  I  not,  there- 
fore, correct  in  saying  that  both  these  treaties  have  abandoned  the  pretensions  of  the 
anteruui,  and  taken  a  new  ground  (whatever  it  may  be)  in  &vour  of  British  sub- 
jecu  ?  If  that  ground  of  claim  exists,  therefore,  in  the  case  before  us,  it  it  not  upon 
the  foundation  of  either  of  the  said  treaties. 

We  come  next  to  consider,  somewhat  more  at  large,  the  application  and  eflfeet  of 
the  treaty  of  peace,  in  arresting  the  operation  of  the  laws  of  alienage  of  the  several 
states. 

Under  this  head,  I  will  consider,  for  the  sake  of  greater  perspicuity,  the  rights  of 
British  subjects,  in  a  fourfold  point  of  view.  1st.  in  relation  to  land  actually  holden 
by  such  subjects  iu  this  country,  at  the  epoch  of  our  separation,  or  declaration  of 
independence  :  a  right  of  this  sort  riot  existing  In  the  present  case,  this  topic  will  be 
but  slightly  and  incidentally  touched ; 

8dly.  Itk  relation  to  lands  purchased  by  such  subjects  in  this  country,  since  the 
epoch  last  mentioned,  and  which,  if  they  be  aliens,  enure  to  the  Commonwealth  by 
way  of  "forfeiture;" 

ddly.  In  relation  to  such  lands  as  since  that  epoch  have  descended  to  such  tuh- 
jects,  and  which,  if  they  be  aliens,  enure  by  way  of  •*  escheat"  Every  thine  said 
on  those  two  points  wiB  apply,  afovtiori,  to  the  case  now  before  us,  being  that  of 
«  descent  east,  since  the  date  of  tlie  treaty; 

And,  4th1y.  In  relation  to  the  capacity  of  such  subjects  to  sue  for  lands  to  hoU 
den,  purchased,  or  descending,  as  the  ease  may  be. 

In  laying  down  these  points,  1  must  be  permitted  to  cling,  with  equal  pleasure 
and  pertinacity,  to  the  epoch  of  our  declaration  of  independence,  rather  than  that 
of  the  treaty  of  peace,  as  erecting  us  into  an  independent  nation  ;  as  aiffording  that 
precise  point  of  time  to  which  alone  the  treaty  applies,  (if  it  applies  at  all,)  in  ar- 
resting the  -laws  of  alienage  of  the  several  states :  I  must  cling  to  this  epoch,  because  , 
the  United  States,  on  that  day,  for  the  many  weighty  reasons  then  dedared,  distolve< 
forever  the  connection  antecedently  existing  between  us  and  Great  Britomf  beeauset 
in  the  emphatical  language  of  the  Virginia  constitution,  the  many  acta  of  misrule 
theretofore  committed,  by  the  British  king,  had  dissolved  his  government  over  us  ^ 
because  the  whole  fabric  of  the  old  government  was,  in  truth,  annihilated  and  de- 
stroyed by  that  king's  withdrawing  his  protection  from  us,  and  our  abjuring  alle- 
g^nce  to  him;  and  because  the  British  nation  itself  has  conceded  this  point,  by  ad- 
mitting in  the  treaty  of  peace,  (Art  I.)  that  it  "  treats  with  the  VrtUed  States  as 
free,  sovereign  and  independent  states,"  and  not  as  revolted  subjecU;  thereby 
dearly  renting,  in  that  treaty,  to  the  aa-a  of  the  declaration  of  independence. 
Away  then  with  that  absurd  and  slavish  doctrine  which  would  derive  every  thing  from 
the  recognition  and  bounty  of  the  British  king ;  wouhl  postpone,  for  near  eight  years, 
our  title  to  rank  among  the  independent  nations  of  the  earth;  and  degrade  for  the 
tame  period,  all  our  laws  and  resolutions,  to  the  level  of  usurped  and  unauthorized 
acu.  We  date  our  independence  from  this  sera  on  grounds  paramount  to  any  thing 
in  the  power  of  that  king  to  grant  or  to  do:  we  treated  with  him  for  peace,  but  not 
for  independence:  we  asked  him  to  put  an  end  to  the  war,  but  not  to  sanction  a 
government  already  established  upon  the  only  just  basis,  the  content  of  the  go- 
Terued.* 

•  Since  this  opinion  was  delivered  it  has  been  decided  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  M'Jtvain  v.  Cox,  4  Cranch,  21 1 .  that  the  "  treaty 
of  peace  contains  a  recognition  of  our  independence,  not  a  grant  of  it ;  that  the 
laws  of  the  several  states  were,  after  the  4th  of  Jr/fy,  1776,  the  acts  of  sovereign 
states;  and  that  this  was  not  derived  from  the  concessions  of  the  British  king.  This 

Vol.  I.  .  *l 
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H^  .  I  would  construiB  the  genend  words  of  the  treaty  to  reUtfi  to  thU  efKMb,  «ot  imljr 

^         for  the  Rbovemen tinned  reasons,  but  becaiise,  in  truth,  that  great  event,  in  p«— — 


1}  III  ^^"^  ^*^^  ^^^  ^^^^  ^^  alienage  of  the  several  states,  drew  a  prominent  line  of  dis* 

^^'         tinclion,  in  relation  to  lands  -acquired  in  this  coantry  b^  British  subjeets.     While  it 
■■  I.  '      exhibits  all  lands  previously  acquired,  and  then  holden  in  this  eountiy,  as  beiog' law- 

fully aoQuired,  under  the  faith  of  existing  laws,  and  entitled  to  the  attention  of  tfaa 
contracting  parties,  it  throws  into  the  class  of  nullities,  and  illegal  and  unaathonzed 
acts,  all  posterior  acquisitions  of  lands  by  British  subjeets.  Powerfiil  reaapoa  ex- 
isted, therefore,  on  this  ground,  for  embracing  the  epoch  of  our  independence, 
rather  than  that  of  the  treaty,  in  applving  that  instrument  to  the  arreatatioa  of  the 
laws  of  alienage  of  the  several  sutes,  admitting,  for  the  present,  that  it  at  all  relates  to 
such  laws.  On  the  part  of  the  United  States  the  great  considerations  just  stated, 
(to  say  nothing  of  others  which  will  be  presently  noticed,)  must  have  bad  great 
weight ;  and  the  British  king  mi^it,  on  his  pert,  while  he  admitted  himself  bound 
to  treat  for  a  guarantv  of  lands  (airlv  acquired  by  hn  subjects  in  this  country  befm^ 
that  epoch,  have  justly  considered  himself  absolved  from  any  obligation  to  create, 
or  at  least  enlarge  titles  in  favour  of  his  subjects  \  to  support  and  extend  that  aullit  j 
«f  an  intenist  acquired  here,  by  them,  afler  the  commune  vinculum  was  broken. 

In  contemplating  the  effect  of  the  treaty  of  fieace  iipon  the  case  before  us,  1  wilt 
first  consider,  as  being  a  stronger  case  for  the  filaintins,  than  that  of  a  right  aeeru- 
ing  by  <*  escheat,"  the  right  of  the  Commonwealth,  by  way  of"  forfeiture^*  to  lands 
purchased  by  British  subjects,  since  the'  »ni  of  our  Aiidepeodence. 

The  words  of  the  treaty,  which  are  supposed  to  have  an  effect  on  the  present 
()ue8tion«  are,  that  "there  shall  be  no  future  confiscations  made.**  (Art  6.)  'What 
is  the  import  And  extent  of  the  term  "  confiscations*^  here  used  ? 

I'he  ri^ht  of  the  Commonwealth  to  lands  purchased  by  an  alien,  is  an  onlinary 
Hght  derived  from  the  common  law.     It  exists  at  all  tiroes.     It  is  independent  o^ 
and  does  not  arise  out  of  a  state  of   war.     In  the  present  case  it  resulted  to  the 
Commonwealth  from  the  establishment  of  a  new  government  here,  and  the  non- 
accession  of  the  plaintiffs  to  that  government,  prior  to  the  commencement  of  their 
claim.    Although  in  fact,  the  plaintiff  were  enemies  to  their  country,  from  the 
vommencement  of  our  hostilities  with  Britain,  they  were  not,  legally  speaking:, 
aliens,  until  the  erection  of  our  new  government    Anterior  to  that  event,  the  right 
DOW  in  question  could  not  have  resulted  to  the  Commonwealth-     So^  on   the  other 
hand,  if  the  erection  of  our  new  government  had  preceded  or  been  unaccompanied 
by  a  state  of  war,  the  right  in  qu^tion  would  have  resulted,  as  well  prior  as  anb- 
sequent,  to  the  existence  of  hostilities.    Therefore  it  is  that  I  say  this  right  does 
liot  ariK  out  of  a  state  of  war:  rt  resulu  from  a  mere  municipal  reguValion.    It  ac- 
crues not  because  the  person  purchasing  is  an  enemy,  but  because  he  is  an  alien.  It 
is  not  a  right  pointed  against  the  subjects  of  a  particular  power  with  whom  we  may 
chaiioe  to  be  at  war,  but  against  the  subjects  of  all  ftireign  natious  whatsoever.    Thta 
ri^htis,  by  the  common  lawyers,  technically  denominated  a  "  forfeiture,','*     "  For- 
feitures of  bnds  and  ^oods  for  ofTeiioes,"  (and  this  right  is  foundcMl  on  the  offence 
of  an  alien  in  presuming  to  purchase  lands  aontrary  to    law,)(a)   says  Sir  ff'ili 
(a)      X      Bl  Ham  Biackstone,  "are  cidled  by  th^Civilians  bona  confiscata,  because  they  belonged 
Com.  578.    2  to  the  Fiscus  or  imperiaf  treasury,  or,  as  our  common  lawyers  term  them,  iona 
Bl'  Com.^^.  jfrtis , facta,** {b)    Indeod,  Lord  Cp^eseems,  inone  passage,  to  consider  "coufisca* 
fM  1  Bl'  ii99.  tion"'and  ♦*  forfeiture**  as  synonymous  terms  ;(c)  and  the  author  of  the  Commen«' 
(c)3/n«/.22r.  taries  appears  also,  in  a  few  passages  of  his  work,  to  have  used  the  term  "  confisca- 
tion'* as'descriptivi^  of  a  forfeiture  into  the  treasury  ;  but  keeping  in  view  the  dis- 

doctiipe  had  before  been  agreed  to  even  by  the  English  courts  themselves,  as  may 
be  seen  in  >/.  Wacfc.  Bep.iAQ.  fi'rightv.  A  tiW,  and  »Aw/.  135.  FoiliottJ.  O^rden,  by 
Lord  Lou^h/iorovjh:  and  Judjge  Chask  had,  in  his  very  able  opinion  in  the  ease 
of  Pf'are  v.  I/if/ton,  (S  Dallas,  ^S.)  laid  it  down  as  an  esUblished  doetrine  **  that 
the  indepcTide'ncc  of  the  Vnited  tStates  commenced  with  the  declaratioo  of  con- 
gress of  Jtift/  4lh,  1776;  that  no  other  period  could  be  fixed  for  the  comraenoement 
of  it  ;  ar>d  thst  hII  Isws  ]iassed  by  the  Icgislatui-esof  tJie  several  states  after  that  epoch 
i»ere  riie  laws  of  sovereign  and  independent  governments." 

•i  might  here  observe  that  in  4  Bro,  Pari  Cas.  and  Parker^s  Bep.^  163.  it 
is  /aid  10  have  been  holden  by  the  house  of  .lords  that  the  disability  ol  an  alien  to 
;}urchase  binds  was  not  a  penalty  or  forfeiture,  but  arose  from  the  |K>licy  of  the  law; 
and  on  tliis  ground  a  demurrer  to  a  billj  praying  a  discovery  in  thb  particular,  was 
overruled  i  to  wliicli  I  will  add  that,  if  it  is  not  considered  as  a  penal^  or  fbrf«tar« 
under  the  construction  of  the  £n^/««Alaws,  much  less  can  it  be  eonsidered  in  the 
stronger  light  of  a  confiscation  jf/re  delU'  In  giving  my  opinion,  however,  1  will 
admit  the  most,  that  it  is  a  forfeiture  under  the  provisicios  of  the  common  law. 
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tinetion,  whieh  tWi  elegtnt  and  acearate  writer  has  taken,  between  the  tcrroi   as         Reed 
above  stated;  (the  one  being  a  civil  law,  and  the  other  a  common  law  term  ; )  and  y. 

finding  that  he  has  express!/  treated  of  the  right  now   in  qoestion   in  a  chapter         Reed. 

headed  *«  titk  by  forfeiture,  (a)  I  must  conclude  that  the  technical  and  appropii-  «.««. 

•te  term,  desenptiTeof  this  right,  is  forfeiture,  and  not  confiscation.    At  least,  it  r  v^  «/  Coni. 
must  be  granted,  and  that  Is  sufficient  for  my  puri)o«e,  that  the  former  is  a  much  W--"^'^*'  *• 
more  usoal  and  proper  terra  than  the  latter,  to  designate  the  right  in  question.    I  *"' " 
urge  it  as  a  very  respectable  authority  in  (arour  of  this  opinion,  that  the  constitu* 
tJon  of  Virginia,  in  transferring  this,  among  other  rights^  from  the  kin^  to  the  Com- 
monwealth, uses  the  terms  "  esoheaU,  penalties  and  forfcitures,**(6)  without  making  (5)  Jrt.  20. 
any  mention  of  "  confiscations."  ^ 

I  admit  that,  where  the  term  "  confisiation"  shall  occur  m  a  treatise  or  instru- 
ment relating  only  to  the  common  law,  it  shall  there,  from  obyioUs  necessity,  be 
taken  as  synonymous  with  "  forfeiture  ;"  and^  indeed,  in  anv  other  treatise  or  in- 
strument, where  the  term  may  not  otherwise  be  satisfied,  or  where  it  appeal's 
endent  it  was  intended  to  have  that  extensive  signification.  But  on  the  other 
hand,  in  instruments  which  concern  the  civil  law,  or  the  ./tm  belli,  it  is  reasonable 
to  tie  up  the  meanbg  of  the  term  confiscation  to  forfeitures  of  ttiat  kind  ;  or 
rather  to  understand  ttie  word  in  its  proper  and  legitimate  signification;  it  would 
be  unnatural  and  unnecessary,  in  that  case,  to  extend  it  so  as  to  comprehend  forfeit- 
ures arising  only  from  the  common  law. 

Besides  Siis  ordinary  and  municipal  right  of  forfeiture,  there  is,  as  I  have  before 
•aid,  an  extraordinary  one  aceruiug  to  belligerent  nations,  of  confiscating  the  pro- 
perty of  their  enemies.  This  right  does  not  await  and  attend  on  the  contingent 
event  of  a  parchase  by,  or  descent  to,  an  alien ;  it  effects  property  then  actually 
Kolden  by  the  enemy  ;  it  is  not  carried  into  effect  by  the  ordinary  course  of  the 
municipal  laws;  the  property  is  seized  and  conftsoated  by  an  extraordinary  act  of 
thf  government  of  the  belligerent  nation.^  It  b  seized,  not  because  it  is  the  property 
of  an  alien,  but  of  an  enemy.  This  right  is  technically  and  properiy  ^denomina- 
ted  a  rijsht  of  confiscation ;  I  know  9f  no  other  terra  which  will  properly  de- 
•ignate  it 

Here,  then,  are  two  senses,  in  which  thel  erm  ''oonriscation**  may  be  used.  The 
one,  (to  omit  its  civil  law  sienification,)  a  restricted  sense,  g^>ing  raeroly  to  a  seizure 
by  a  belligerent  nation  in  right  of  war;  the  other  an  extensive  sense,  meaning  not 
only  what  is  just  mentioned,  but,  further;  a  mode  of  acquiring  property  by  the  Com- 
monwealth under  a  permanent  municipal  regulation :  a  sense  extensive  enough,  not 
only  to  repeal  the  general  laws  of  alienage  of  this  CoramonwealUi,  in  cases  like  the 
present,  but  also,  (if  not  restrained  b^  other  considerations,)  to  remit  {lerhans,  ail 
forfeitures  whatsoever  inciu*red,  in  this  country,  by  Britith  subjects  or  itsfugees, 
hy  crimes  or  otherwise  !  Let  us  inquire  in  which  sense  this  term  was  intended  to 
ws  used  in  the  article  in  question. 

This  article  is  contained  in  a  treaty  of  peace*  "A  treaty  of  peace,**  says  Vatttl,  "na- 
turally and  of  itself  reUtes  only  to  the  war  which  it  puts  an  end  to,  and  therefore 
it  is  only  in  such  relation  that  it  is  to  be  understood ."(c)      Such  a  treaty,  therefore,  (r^  Vattel,  p. 
does  not  naturally  relate  to  a  mere  municipal  forfeiture  or  regulation,  no  wa^'  de-  S4i 
pendent  on, or  produced  by  a  war.    I'his  oonstruction  is  much  strengthened,  in  the 
present  case,  hy  the  eonsideration  that  the  American  goveramejit,  which  formed 
nhe  treatr  in  question,  was  much  limited  in  its  powers  by  tlie  articles   of  confedera- 
tion.    That  compact  had  emphatically  reserved  to  the  several   stales    **  their  sove- 
reignty, freedom  and  independence,  and  every  power,  jurisdiction  and  rijrht  not 
.  thereby  expressly  delepted  to  the    United  States  in  congress  assembled.*'  (An. 
ft.)*    Such  stipulations  in  treaties,  therefore,  and  such  only  as  were  warranted  by 
the  express  grant  of  power  to  the  United  States,  were  binding  on  the  several  sutes 
when  opposed  b^  their  laws.    This  construction  of  tliat  compact  is  admitted  by  the 
•ircniar  letter  ot  congress  of  ^^7 13th,  1 787, (^)   requesting  the  several  sutes  to  fff)     See      it 
repeal  all  acts  contrary  to  the  treaty  of  peace;  it  is  asserted  by  tbe  legislature  of  quoted  in  ./e A 
Virginia  in  their  two  acU  of  97th  June,  irs4,  and  t«th  December,  1787,  which  )^rt(m*«  letter 
have  on\Y  made  sueh  repeal  in  relation  to  British  debts,  on  the  conditions  therein  con  -  to   Hainmvnd, 
tained ;  it  is  expressly  maintained  and  acted  upon  by  our  commissioners  wlio  negvtia-  p.  49.  ^  ss« 

*  In  the  same  opirtipn  of  Judge  Chase,  (mentioned  in  the  note  before  the  hist,) 
these  sentiments  are  contained:  ^  I  entertain  this  general  idea  that  the  several 
atates  retained  all  their  internal  soyereigntr,  and  that  congress  properly  possessed 
the  great  ri|;hts  of  external  sovereig^nty.  That  congress  did  noLpossess  all  the  pow- 
ers of  war  is  evident  from  this  consideration  alone,  that  she  never  attempted  to  Uy 
any  tax  on  the  people  of  the  United  Statet,  but  relied  on  the  several  sute  legisla- 
tures to  impose  taxes,  ke.  and  that  after  the  confederacy  was  completed,  the  powers 
of  congress  rested  on  the  authorities  of  the  state  leglslatnres,  and  the  implied  rati- 
ieatioas  of  tha  people,  and  was  a  goverumcnt  over  governments." 
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Reed  ^^d  that  treaty , (a)  and  is  admitted  bj  the  Uritish  cotemissionetrt,  1ir!io  ae^eded  toa  i«. 

Y.  commendation  only,  in  relation  to  the  restitution  of  the^  confiscated  estates.  (See 

Reed.        art.  5.)    In  short,  the  limited  g;overnment  of  the  confederation  was  prioeipally  a  ^ 

vernment  of  requisition.    In  some  cases  a  recommendation,  or  request  to  the  aeycrri 

states,  xo  repeal  their  conflicting;  laws,  is  expressly  contained  In  the  treaties  them- 

treaitieaof  aodi 

„      ,  ch  Tet  reqalred 

legislatures.    The  5lh  article  of  the  treaty   in  ooestioa. 


tcj  bee  "O^^J-  selves.  In  other  cases,  such  request  is  inferrable  from  the  insertion  in  treaitic 
trf"^    11        stipulations  ^s  congress  deemed  necessary  for  the  public  goc(d,  but  which  yet 
7ft    u    K    iF*  t*»c  sanction  of  the  state  legislatures.    The  5th  article  of  the  treaty   in  «|mv9u«m» 
7U. attached lOjjj^j  "**^*^^**»  ^"''*®*  ^'^  instance  of  the  former  kind;  and  intUnces  of  the  kilter 
Jeffertw  *ict-  ^^  ^^  ^  ^^^  l„  gevcral  of  ourforeigfi  treaties  which  expressly  waive  the  dua^iUties 
tcr  .aloresaiu.  ^^  alienage,  in  fa\'0iir  of  the  subjects  of  certain  friendly  powers. 

The  documents  just  referred  to  entirely  Shew  that  the  ^American  oommisnonen 
who  negotiated  the  treaty  in  question  strenuously  disclaimed  a  power  in  coi«gj«M  to 
**  interfere  in  matters  appertamine  to  the  internal  polity  of  the  several  states ;"  and 
even  declared  that  tlieir  power  did  not  extend  to  stipulate  for  a  restitution  of  eea- 
iiscated  estates,  because  those  confiscations  had  been  made  under  the  authoritj  «f 
the  several  states ;  and  hence  a  mere  recommendation  was  proiiosed  by  than,  and 
acceded  to  by  the  BrUUh  commissioners-  Congress  did  possess  the  power,  and  dkl 
exercise  it,  to  prohibit  confiscations  {i.  e.  jure  belli  confiscations)  in  fatnre:  b«t 
they  disclaimed  the  power  to  restore  such  property  as  confiscations,  even  of  tbis 
class,  had  brought  into  the  treasuries  of  the  several  states.  I'his  last  ease  is  miMh 
stronger  than  the  one  before  us.  As  congress  had  the  power  of  peace  and  war, 
it  might  well  have  been  argued  that  a  right  arbing  only  out  of  the  war  appertamed 
to  them,  rather  than  to  the  several  states,  and  that  their  power  would  reach  even  tbe 
case  of  a  restitution;  yet  the  several  states  having  actuall)  exercised  dits  right,  fcy 
seizures  and  sales,  oongi*c8S  disclaimed  the  power  to  interfere  otherwise  than  bj  re- 
commendation. But  tne  right  of  escheat  and  forfeiture  now  in  question  could  on  oe 
construction  appertain  to  coog^ss ;  it  strictly  **  appertained  to  the  internal  polity 
of  the  several  states,"  and  was,  emphatically,  beyond  the  power  of  congress.  Coa- 
gress  had  a  right,  by  treaty,  to  convert  enemies  into  friends,  and  to  release  the  dii- 
abilities  attached  to  the  former  character;  bnt  they  had  no  power  to  invade  die  or- 
dinary rights  of  the  several  sUtes,  and  to  invest  with  the  privileges  of  citizens  oC 
Viriftma,  those  whom  the  polisy  of  her  laws  had  tlirown  into  the  class  of  aliens. 
If  congress,  by  the  confederation,  could  not  draw  a  shilling  of  money  from  tJbe  a«^ 
veral  states,  but  by  requisition,  it  would  seem  to  follow,  that  the  assent  of  the 
states  was  equally  necessary  to  pass  their  ri||^t  to  pro^rty,  which  needed  only  the 
formality  of  an  inquisition  and  nale  to  bring  it  into  their  treasuries.  If  cungress,  bjr 
the  hth  article  pf  the  confederation,  wei-e  bound  to  defray  "  all  charges  of  war 
and  otlier  expenses  to  be  incurred  for  the  common  defence  and  general  wetfine, 
out  of  a  common  treasury,  to  be  supplied  equally,"  (by  a  given  rule,)  "  bv  aH  the 
states,*'  sliall  we  make  a  construction,  in  the  case  before  us,  which  would  throv 
the  price  of  peace,  inJthe  present  instance,  on  some  of  the  states,  in  ease  of  others  f 
upon  the  states'  keeping  up  the  laws  of  alienage,  as  incidental  sources  of  revenue^ 
in  favour  of  such  states  wherein  no  such  Uws  existed  ? 

If  by  the  9th  article  of  the  compact  aforesaid,  the  powers  expressly  specified,  and 
delegated  to  congress,  are  only  those  of  peace  and  war,  and  other  powers  of  an  ex* 
temal  nature,  relating  chiefly  to  our  intercourse  with  foreign  nations,  shall  we 
adopt  a  construction  m  the  present  instance,  which  will  depart  from  the  geoeril 
character  of  those  powers,  and  invade  a  right  of  the  several  states,  entirely  of  an 
internal  and  municipal  nature  ? 

But,  independently  of  these  considerations,  I  have  supposed  the  word  **fbr* 
feiture"  to  be  a  more  proper  term  than  *'  confiscation,*'  to  extinguish  the  ri^t 
.  now  claimed.  The  EngUm  law  and  ours  are  precisely  the  same  on  this  sahjeet  e 
nay,  I  have  even  taken  my  ideas  upon  the  subject  entirely  from  the  EngiUh  au- 
thorities. As  the  English  commissioners  are  not  to  be  supposed  ignorant  of  Uie 
real  powers  of  our  government,  neitlier  can  they  plead*  ignorance  in  relation  to  their 
sipfilawsor  technical  terms,  in  forming  the  treaty.  If  the  right  now  in  qnestioa  bad 
been  intended  to  be  extinguished,  would  not  the  most  appropriate  terms  bare  been 
used,  esiiecially  in  an  instrument  which,  of  itself,  does  not  naturally  reaeh  that 
right  ?  As  these  commissioners  must  have  known,  and  were  even  warned,  (as  the 
aforesaid  documents  shew  us»)  of  the  incompetency  of  congnfhs  to  affect  the  mimi- 
ci|Md  polity  of  the  several  state*,  would  they  not  at  least  have  used  the  strongest 
and  most  unequivocal  terras  to  effect  that  poriiose,  had  it  been  eootempiated  or 
intended  ?  Is  it  not  an  establish e<l  principle  of  the  law  of  nations,  **  that  tfae 
state  in  which  things  are  found  at  the  moment  of  the  treaty  shall  be  considered  as 
lawful ;  and,  if  it  is  meant  to  make  any  change  in  it,  the  treaty  must  ezpresrff 
mention  it;  and  that,  consequently,  all  things  about  which  the  treaty  is  sileiKre- 
(b)  Vattel,  b»  >nain  as  they  were  found  at  its  conclusion  V\b)  and  does  not  the  soand  sense  of 
4.  s.  521.  this  rule  equally  extend  to  eases  where  terms  are  used»  whleb^to  my  the  f-  ^ 
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tpe  fqaivoady  Midttty  be  •tkervite  amply  MUUfied  ?  Ifia  seven]  of  our  treatiet  of        9^ed 
emity  tod  eoMmeree  with  friendly  European  |>owen,  ^he  tevend  states  are  called 
on,  by  the  most  partioaUr  and  express  stipulations,  to  waive  their  laws  of  alienage,  Rc^d 

inktoarof  the  snbjeets  of  sueh  powers,  does  it  readily  follow  that  In  a  treaty  of  '*ceo. 
peaee  with  an  enemy  nation,  an  expression  entirely  congenial  with  the  character  of  ^— •— » 
each  treaty^  and  which  ean  be  otherwise  abundantly  satisfied,  shall  have  this  most 
Important  c^eet  ?  Nay,  even,  if  in  the  treaty  of  amity  and  commerce,  formed  by  ut 
witn  the  same  power,  {Great  Jiritam,)  in  1794,  some  partial  privileges  on  this 
aal^t  eould  only  be  obtabed  for  British  subjects,  and  those  conferred  by  the 
most  explicit  and  anequivocal  terms;  if  even  tliese  privileges,  notwithstanding  the 
lopse  of  eleven  years  since  the  date  of  the  treaty  of  peace,  created  a  general  fer- 
ment in  our  country,  arising  from  the  reooUection  <tf  ancient  itynrics ;  shall  we  con- 
•tme  the  general  words  of  the  treaty  before  us,  to  have  an  equal  or  more  exten- 
aive  effect  ? 

^  The  term  **  eonfisoation,"  then,  when  occurring  in  a  treaty  of  peace,  and  espe- 
cially in  such  a  treaty  formed  by  the  limited  government  of  the  confederation, 
.naturally  means,  ex  v»  termini,  a  ooniisoatian jure  beUi,  and  nothing  further.  If  I 
^aoa  right  in  this  idea,  it  was  unnecessary,  in  the  6lh  article  of  the  treaty  before 
i stated,  to^  annex  other  and  tautologous  wortis,  to  make  this  more  plain,  to  confine  its 
aignification  to  forfeitures,  on  account  of  the  part  taken  in  the  war.  Such  was  al- 
ready its  meaning,  and  additional  words  would  have  been  entirely  saperfiuous:  and 
this  IS  an  answer  to  the  objection  arising  from  the  annexation  of  such  words  to  the 
'proseeutions  mentioned  in  the  same  article,  of  which  more  hereader.  I  hohl  it 
also  to  be  of  mat  weight,  in  favour  of  my  oonstniolion  in  this  particular,  that  the 
ooafiscations  here  prohibited  have  this  character  more  clearly  designated,  by  being 
interdicted  in  the  same  article,  and  sentence  of  that  article,  with  prosecutions  oa 
account  of  the  part  taken  in  the  war. 

If  I  am  right  in  the  above  idea,  as  to  the  natural  and  general  signification  of  the 
term  *' confiscation,*' when  occurring  in  treaties  of  peace  ;  that  construction  gains 
additional  weight  in  relation  to  the  treaty  before  us,  by  the  further  consiUcratioa 
that  there  were,  in  fact,  many  such  confiscations  made  by  the  sevei'al  state  govern- 
ments, during  the  revolutionary  war.    Perhaps  I  shall  be  warranted  in  saying  that 
there  were  in  fact  such  confisoauons  made  by  every  state  in  the  union.(a)    Some  of  f^)  See  ffam* 
those  eonfiscationt  were  made  by  the  very  bills  of  I'Jghts  or  constitutions  of  the.  se-  n^niTa  letter 
Hifal  states,  but  in  general  by  lej^lattve  acts.    Of  the  former  etass  it  may  be  seen  iq  Jejerwrn, 
that  the  S5th  article  of  the  bill  of  rights  of  JVor/A  Carolina  seems  to  confiscate  the 
proprietary  rights  to  Umds  within  the  limiu  of  that  state;  the  legislative  acts  were  of 
inarioiM  descriptions,  as  acts  of  attainder,  of  seizure  and  confiscation,  kc.,  as  may 
be  seen  at  large  in  the  documents  attached  to  the  letter  just  referred  to.    The  Ttr-  . 
finia  act,  upon  this  sulgeot,  after  recitin|p  that,  by  the  declaration  of  independence, 
oy  the  United  States,  the  residuary  subjects  of  the  Britiuk  empire  becama  enemies 
And  aliens  to  the  said  state,  enacts,  that  all  the  property  lying  within  the  Common- 
wealth, belonging  at  that  time  to  any  British  subject,  '&o.  shall  be  deemed  to  be 
▼ested  in  the  Commonwealth ;  and  a  subsequent  clause  describes  who  shall  be  deem- 


ed British  subjects  within  the  meaning  of  the  act (6)    The  passage  of  this  act,  ip9§  #  ix     Qd^htr 
farta^  confiscated  thei>roi»ertv  tlicroia  coiitemnlatc^d :   and  the  onlv  inouirv  neaea*  S^Ll  ^^^*^* 


meaning  of  the  act;    there  was  do  inquiry  whether  he  was,  by  law,  an  alien.  office  of    the 

This  act  was  emphatically  an  extraordinary  act  of  confiscation.  It  was  in  addition  e-neMltJourt 
to,  and  not  in  exclusion  of,  the  ordinary  municipal  law  of  escheat  and  forfeiture,  on  ^ 
aoeount  of  alienage.  It  only  reached  i7riA*tA  property  then  actually  hohlen;  where- 
as the  general  law  extended  also  to  lands  afterwards  acquired  by  British  aliens* 
This  act  oonfiseated  the  property  of  all  British  subjects ;  whereas,  the  general  law 
only  reached  the  real  pioperty  of  those  who  were  aliens.  It  may  not  universaljv 
hold,  that  all  British  subjects  were  then  aliens,  and  if  the  ideas  of  the  pUintifrs 
counsel  were  correct  the  general  law  would  not  reach  lauds  acquired  here  by  British 
antenati.  These  arc  prominent  marks  of  distinction  between  the  two  laws ;  and 
this  partial  exercise  of  the  extraordinary  riglit  of  confiscation  certainly  did  not  su- 
persede, or  interfere  with  the  general  law,  further  than  that  act  has  expressly 
gone. 

Some  stress  has  been  laid  npon  the  act  of  Octtber,  1784,  e.  53.  rcsnecting  fntura 
eonfisoations.  It  is  not  proper  forme  to  avail  myself  of  a  knowledge  acquired  in 
anotlier  place,  that  it  was  decidedly  the  intention  of  the  then  legislature  to  avoid 
construing  the  treaty.  Inhere  were  various  opinions  then  existing  as  to  its  true 
•construction,  and  the  prejudices  knd  animosities  uf  the  day  were  not  inconsidera- 
ble* Hence  the  act  eventuated  in  usiog  the  very  words  of  the  treaty  itself;  and 
that  merely  by  way  of  yielding  tlie  sanciion  of  this  state  to  that  instrument  as  it 
really  exiMed.    1  hat  act  meant  not  to  take  any  new  or  extendetl  ground  what* 
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H^icd  soever;  and  thepro?ito>  eontained  therein,  inhiUtiap  suitt  Mmmeneed  fOfeiniar 

y,  to  the  ratification  of  the  treatj,  can  only  extend  to  suits  fproonded  on  aaeh  omifis- 

Reed.  eations  as  were  intended  hy  the  treatjr  and  the  aot  to  be  prohibited. 

*  Before  I  come  to  a  partiouiar  examination  of  the  6th  artiete  of  the  treatr,  I  "wiM. 

-  tftlce  ft  short  view  of  the  5th.    The  eharaoter  of  the  confiscations  interdmed  by 

the  6ih  article  will  be  elucidated  by  considering  what  kiud  of  oonfiseatioos  are  < 


teroiilated  in  the  5th. 

That  article  is  in  the  followiBg:  words: 

**  It  is  agreed  that  congress  shall  earnestly^  recommend  it  to  the  legialataret  of 
the  several  states,  to  provide  for  the  restitution  of  all  estates,  rights,  and  proper- . 
ties,  which  have  been  confiscated,  belonging  to  real  British  su^ects,  and  alao  of 
the  estates,  rights,  and  properti^  of  persons  resident  in  districts  in  possetsion  of 
his  majesty^s  arras,  and  who  have  not  borne  arras  against  the  said  United  Suae*. 
And  that  persons  of  any  other  description  shall  have  free  libCTty  to  go  to  any  part 
or  parts  of  tlic  thirteen  United  Statet,  and  therein  to  remain  twelve  months  unmo^ 
lested,  in  their  endeavours  to  obtain  the  restitution  of  such  of  their  estates,  rights 
and  properties,  as  may  have  been  confiscated;  and  that  con|[ress  shall  also  earnestly 
recommend  to  the  several  states  a  reconsideration  and  revision  of  all  act*  or  Uram 
I'egarding  the  premises  so  as  to  render  the  said  lamt  or  act»  |ierfeetl][  coosisCent 
not  only  with  justice  and  eouity,  but  with  that  spirit  of  conciliation  which  on  the 
return  of  the  blessings  of  peace  should  universally  prevaiL  And  that  congress 
shall  also  earnestly  recommend  to  the  several  states  that  die  ewtaiet,  rifhu  and 
properties  of  such  last-mentioned  persons  shall  be  restored  to  them,  th^  refmidins 
to  any  persons  who  may  now  be  in  possession  of  the  ,  bona  fide  price,  (where  any 
has  been  given,)  which  such  persons  may  have  paid  on  porchasine  any  of  the  said 
lands,  rights  or  properties  since  the  confiscation.  And  it  is  agreed  that  all  persona 
who  have  any  interest  in  confiscated  lands,  either  by  debts,  marriage  settlements,  or 
ntherwise,  shall  meet  with  no  lawful  imjiediment  in  the  prosecution  of  their  just 
rights." 

This  article,  upon  a  general  view,  relates  only  to  legislative  acts  of  oonfiaeation. 
ft  relates  materially  to^e  refugees,  who,  not  being  aliens,  were  already  safe  from  the 
operation  of  the  laws  of  alienage.    It  relates,  also,  it  is  true,  to  oon^seations  madn 
of  the  property  of  real  BriHsh  sobiectB ;  but  as  it  purports  to  proride  for  the  *<  res- 
titution of  their  estates,  rights,  and  propertieSy'^it  cannot  mean  to  extend  to  eases 
of  purchases  of  lands  by,  or  descents  to,  Britith  aliens,  posterior  to  oUr  separatiofiy 
nor  to  the  common  law  proceedings  adapted  to  such  cases,    bi  sneh  eases  sufth 
aliens  have  notanr  estate,  right  or  property  in  such  lands,  nor  would  they  be  re- 
stored thereto  :  if  the  treaty  arrests  such  proceedings,  it  would  not  restore,  bat 
•  create  and  enlarge  the  estates  of  such  aliens.    Caies  of  this  kind,  and  the  ordinaij 
proceedings  of  forfeiture  founded  thereon,  were  not  therefore  contemplated  In  tbis 
article.    With  respect  to  the  superior  claims  of  those  who  held  land  here  at  the 
«ra  of  our  separation,  I  am  not  prepared,  at  present,  to  say,  whether  the  ordinaiy 
proceedings  of  escheat  and  forfeiture  could  ever  have  devested  them.     Meaning  tir 
'    touch  this  topic  slightly  hereafter,  1  will  only  at  present  say  that,  if  they  couM  not^ 
then,  (as  no  necessity  exists  for  it,)  such  proceedings  diall  not  be  construed  to  be 
comprehended  in  the  confiscations  mentioned  in  this  article  ;  nor  will  the  ease  be 
otherwise,  admitting  the  law  co  be  different,  if  (as  1  believe)  no  forfeitures  of  this 
elass  had  in  fact  taken  place  in  America  prior  to  the  date  of  the  treaty :  and  such, 
therefore,  conid  not  have  been  the  ground  of  any  stipulation  in  it    During  the  ex- 
istence of  the  war,  the  ordinary  law  of  escheat  and  forfeiture  had  not  been  put  in 
force  against  BiiHeh  subjects.  It  had  yielded  to  the  more  powerful  and  direct  eoorse 
of  legislative  confiscation,  which  was  deemed  preferable,  and  was   universally  JNir- 
sued.     1  am  authorized  to  assume  this  as  an  indubitable  fact,  because  Mr.  Ham' 
(a\    See   his  ^^'^»(^)  ^^^^  ransacking  all  our  laws  and  judicial  decisions,  from  the  beginning  of 
I  tier    n     10   ^^^  ^*^  ^^  ^^  ^™^  ^^  ^''  writing,  has  only  suted  one  case  (that  of   UarriootCo  re- 
oHhe*  corm-  l>*^»entatives)  in  which  a  decision  on  this  point  has  been  given.      That  case  will  be 
.  set  out  presently-  from  the  documents  attached  to  the  before  mentioned  eorrespond- 

■^  '  *         ence ;  from  which  it  will  appear  that  it  was  neither  rendered  by  the.  Sapreme 

Court  of  the  State  {Maryland)  in  which  it  was  decided,  nor  rendered  until  the  year 
1790.  When  the  devise  in  question  in  that  case  aoeraed  is  not  stated.  Am  1  not^ 
therefore,  correct  in  saying  that  no  instances  of  the  enforcement  of  the  ordinary  laws 
of  alienage  had  taken  plac^  in  relation  to  Britiah  subjects,  prior  U>  the  treaty  of 
peace,  and  that,  thei^efore,  in  providing  for  the  restitution  contemplated  in  the  5lk 
article,  it  was  wholly  unnecessary  to  meet  such  cases  \  Courts,  in  making  their  oon* 
struotions  upon  laws  or  treaties,  may  take  notioc  of  general  and  notorious  fiu^ts,  aP 
fecting  such  construction.  The  KngUth  Courts  (for  example)  have  in  numy  In- 
stances taken  notice  of  and  acted  npon  the  general  delusion  created  by  the  South 
(b'\  See  t  P  '^^  bubble  in  that  country  in  the  beginning  of  the  last  century  .(d)  So,  as  in  the  pre^ 
\iLio  7iA      '  *^"^  instance,  the  long  and  laborious  researches  of  the  British  minister  before  noli- 
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cedlisreiirodiieedno  ioffUn«e  of  the  enforcement  of  the  lavs  of  alienage  a|ain8t        Heed 
BritUh  ral^eets  prior  to  the  conehifion  of  tlie   treMtj,  wherefore  shall   we  give  to  ^^ 

that  instrument  a  eonstruction  confronted  by  so  many  objections,  and  only  (at  most)  Reed, 

•ecessary,  if  such  decisions  had  actually  existed  ?  ' 

It  Is  also  not  unworthy  of  obsenratiou,  that  congress  are  called  upon  by  this  arU-  — •^-■■"^ 
cle,  **  to  recommend  to  the  several  states  a  reconsideration  and  revision  of  all  acts 
or  laws  regarding  the  premises/'  thereby  meaning  such  special  and  particular 
atatates  as  may  have  been  passed  by  the  state  legislatures  on  the  subject:  they  are 
not  en^ined  to  recommenn  an  exemption  in  &vour  of  /iritith  subjects  from  such 
disabilities,  as  aecrued,  not  by  virtue  of  particular  legislative  acu,  but  by  the  con- 
joined effect  of  the  revolution,  and  the  oommon  law,  relating  to  alienage,  ante- 
cedently existing  in  America. 

If,  then,  the  5th  article  of  the  treaty  relates  to  legislative  confiscations  only,  let  us 
next  inquire  whether  the  6th  article  k  to  be  understood  in  a  more  extensive  point  of 
wiew;  bearing  in  mind  the  general  principle,  that  the  same  woni,  occurring  in  dif- 
ferent parts  of  an  instrument,  shall  generally  be  understood  in  the  same  sense. 

That  article  is  as  follows : 

**  That  there  shall  be  no  future  confiscations  made,  nor  any  prosecutions  com- 
menced^ against  any  person  or  persons,  for  or  by  reason  of  the  part  which  he  or 
•he  may  have  taken  in  tlie  present  war,  and  that  no  person  shall  on  that  account 
suffer  any  future  loss  or  damage,  either  in  his  person,  liberty  or  property;  and  that 
those  who  may  be  in  confinement  on  such  charges  at  the  time  of  the  ratification  of 
the  treaty  in  America  shall  be  immediately  set  at  liberty,  and  the  prosecutions  so 
commenced  bo  discontinued/' 

This  article,  upon  the  whole  context  of  it  taken  together,  can  only  relate  to  those 
■who,  being  Jimerican  citizens,  aflerwurds  became  reftigees,  and  joined  the  enemy  ; 
it  cannot  relate  (in  a  collective  point  of  view^  to  real  Britith  subjects  Keeping 
out  of  view,  for  the  present,  that  member  or  the  article,  which  prohibits  future 
confiscations,  and  wnich  requires  a  more  particular  examinntion,  would  it  not  be  ab- 
surd to  stipulate  that  after  peace  had  taken  place  between  the  two  nations,  we 
should  commence  no  prosecutions  against  roal  BrItUh  subjects  for  the  part  they 
had  taken  in  the  war  ?  Tluit  part  was  not,  in  them,  a  culpable  part ;  it  was  one 
vhich  their  duty  and  allegiance  as  subjecu  required  ihem  to  uke.  Not  residing  in 
tlib  country,  nor  being oppresse<l  as  the  Americiau  were,  it  whs  not  their  business  to 
join  in  our  revolt,  nor  to  take  a  part  in  our  battles.  If  there  had  been  no  such  arti- 
cle in  the  treaty,  and  America  had  thereafter  commenced  such  prosecutions  against 
such  British  subjects,  Gt'eat  Britain  would  have  junily  consi<k:red  them  as  acts  of 
hostility  against  her.  This  provision,  then,  as  relMtive  to  i*eal  British  subjects,  is 
wholly  superfluous,  and  unnecessary;  it  shall  not,  thei  ef  n*e,  be  construed  to  have  re- 
lation to  them.  But,  with  respect  to  the  ^^merican  refugees,  tliis  stipulation  wus 
strictly  necessary  and  proper.  They  had  bec<mie  citizens  of  the  JIma'ican  states, 
and  wttliout  expatriating  themselves,  had  joined  the  standard  ot'  Uie  enemy*  Atier 
the  peace,  the  several  states  might  justly  have  called  these  their  olf'eiiding  citizens 
to  a  severe  aeeount,  for  their  conduct ;  but  the  humttnity  and  honour  of  the  Btitish 
oation  was  deeply  interested  to  protect  them  ;  to  protect  these  Jimcricaii  ti-uiiors 
from  the  vengeance  of  their  own  governments.  The  latter  part  of  this  article 
therefore  applies  exclusively  to  them ;  however  it  may  be  with  the  former.  The 
interdiction  of  prosecutions  for  the  part  tliey  had  taken  in  the  war,  and  of  loss  or 
damage  accruine  therefrom,  as  it  related  only  to  them,  so  it  alone  efTectn.illy  secured 
Ihem  from  suqTi  common  law  forfeitures  as  were  incident  to  attainders  or  prosecu- 
tions for  treason*  As  to  confiscations,  in  relation  to  these  persons  as  they  wci*e  not 
lirgally  aliens,  in  the  sevei*al  states,  they  were  already  sufficiently  safe  from  the  ef- 
fects of  the  laws  of  alienage*  The  inhibition  then  of  legislative  confiscations,  con- 
joined with  the  interdiction  of  prosecutions  on  account  of  the  part  taken  in  the 
war,  would  entirely  secure  and  protect  the  refugees.  Wherefore  then  give  the 
treaty  a  oonstruction  whioh^  entrenches  upon  the  municipal  rights  of  the  states, 
when  every  necessary  end,  in  respect  of  the  refugees,  can  be  attained,  by  under- 
standing the  term  *'  confiscations"  in  its  usual  and  ordinar}'  sense  ? 

With  respect  to  real  British  subjects,  it  is  equally  absurd  to  apply  to  them  the  in- 
terdiction of  the  prosecutions,  and  tautologous  to  extend  to  them  the  confiscntiofis 
prohibited  in  this  article,  even  meaning  thereby  lenslative  confiscations.  At  the  most, 
the  article  Can  be  so  understood,  as  to  them,  only  tiirough  abundant  caution.  We  will 
next  inquire  whether  any  necessity  exists,  in  relation  tu  them,  (as  it  clearly  does 
not  in  relation  to  the  refugees,)  to  stnun  the  term  in  question,  beyond  its  usual  and 
proper  siguificalion^  and  so  far  as  to  arrest  the  operation  of  the  general  laws  of 
alienage  ? 

The  policy  of  the  British  government  may  justly  be  considered  as  difTcrent  in  re- 
UtJon  to  lands  held  here  by  their  subjects  at  the  time  of  our  separation,  and  those 
afterwardt  acquired.    W^ith  respect  to  Uie  former  lands,  they  ai*e  safe  in  the  hands 
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fUtd  •      ^  ^^^  holden,  bj  the  principles  of  the  common  lav  eoii«eniiiig^  efch^ttt  ttd  Or- 

^^  feitare,  Utei-ally  undcrbUXK!.^    I'he  principles  of  that  law,  as  ondentood  in  E/^^hmd, 

Feed.         ^^^  permitting  a  renanciation  of  the  original    allegiance,  nor  oOAtemplaling  the 

'         event  of  the  erection  of  a  new  and  diflTerent  gOTemment,  the  ease  tMw  befiwc  ■» 

"     was  never  presented  in  Etig  land,  nor  provided  for  hj  their  law.  The  oolt'  imtpArf  m 

that  country  had  relation  to  the  capacitr  of  the  person  porefaaiing  or  cMame  bjdc- 

seent,  at  the  time  of  such  purchase  or  descent  resiiectrveljr.     The  BriSiih  hciden 

of  land  in  this  couiury,  at  the  xra  of  our  separation,  having  been  therdbre  caMbfe 

of  obtaining  and  holdinelandshereat  their  respective  cSmes  of  acqnishlon,  cammUted 

no  offence  against  our  laws,  and  are  safe  from  the  penalties  of  die  law*  of  cat  Wat 

and  forfeiture,  by  the  literal  terms  of  tlie  common  law.    It  is  a  |preat  qvesfico,  but 

one  respecting  which  1  have  formed  no  final  and  decided  opmioo,  wbetbep  the 

common  law  should  be  moulded,  in  this  eountn*,  on  the  great  prineiple  fkM  eki- 

sens  may  become  aliens,  and  of  coarse  incapable  of  aeaoiring  lands,  so  a«  Id  reaak 

this  case  also,  of  lands  lawfully  ac(]uired,  and  only  rendered  unlawful  to  be  bcMen 

(if  at  all)  by  matter  ex  post  facto;  or  whether  a  respect  for  Tested  mad  exittin; 

rights,  failing  in  with  the  liberal  spirit  of  the  modern  law  of  nations  on  this  sbIh 

(vlS       Vntf^  jeet,ru)  should  turn  the  scale  in  favour  of  a  literal  adherence  to  tbe  En^iUh   law, 

p.  575.  i  200.'  **^^  "^"'  protect  lands  actually'  holdcn  here  by  Jiritiih  subjects,  at  the  time  of  oar 

'  '  *  11  such  should  be  esteemed  the  correct  opinion,  the  Isnds  of  the  then  boMer* 
are  already  safe  from  tiie  law  of  escheat  and  forfeiture;  and  the  treaty  therefore 
need  not  receive  an  extended  construction  in  order  to  protect  them:  and  aa  aoch 
lands  are  also^»rotected  from  legUl&iIvc  confiscations,  (or,  in  other  worda,  acts  of 
hoatility,)  by  tbe  mere  conclusion  of  the  peace,  the  stipubition  in  question  need  not 
be  applied  at  all«  to  real  JUritish  subjects,  even  in  relation  to  lands  by  them  koldea 
in  this  country  befui*e  the  war. 

Hut,  however  this  may  b^  and  whatever  strong  obfigatton  there  may  be  «pon  a 
sovereign  to  guaranty  to  his  subjects  lands  held  in  the  eneray*s  country  at  the  time 
of  the  commencement  of  hostilittcs,  and,  however  this  circumstance  might  weig^  in 
forming'  a  cnnslructiou  of  a  treaty  when  such  a  case  shall  actnalh  oeeur,  the  ease 
is  widely  different  in  respect  of  f'uture,  eventual  and  ])Q6sible  acquisitions ;  ftttnre,  I 
mean,  in  relntion  to  the  evtablishment  of  our  new  government,  and  the  actual  eom- 
menoement  of  hostilities.  Such  is  precisely  the  chsnictGr  nfthi?  cater  now  Ivcfor^  n%  ; 
and  what  ntakcs  it  still  infiniiely  weaker  is,  that  ictiiTrui^rr  ci^cn  fr^ng-a/^er  the  ergns* 
ture  of  the  treaty  of  peace!  I  In  the  case  of  il  a^i  til  c>Tit  interoflflnie,  between  Uie 
subjects  of  the  different  nations,  becomes  pi -jlstbiii^rl  and  nnlnvM.  This  warn  p^r* 
ticiiUrly  the  case  in  our  revolutionary  war;  the  statute  Of  Ifi  Geo,  III.  on  the  jiapt 
of  Brititin^  and  many  similar  acts  on  the  pan  nf  Ihr  levc™!  jtntei,  having  pnthibii* 
«)  all,  but  a  hostile,  intercourse  between  Uic  jtc^ple  of  tfie  bdttE^rent  natknM. 
In  such  a  stale  of  thii»gs,  therefore,  tlicre  \roiild  be  butft^wto  purtbasc  l*ncl«  {In 
the  ordinary  sense  of  iKc  term)  ia  either  coucirvr  j  S'lfl  1**01.  in  rcipcci  of  drvi^r^ 
and  descents  to  Btitis/t  &ubj«cts,  we  cannot,  witlii-in  impulin^a  fro^s  ignorane*  (** 
our  people,  in  lelstior*  to  the  tax's  of  alienage:,  (i^i  ij^norw^ice  whi«i  could  noi,  i»i»e- 
cially>  be  iireteuded,  in  this  Commonwealth,  afler  llie  &lr6ng  legislauve  dedi&r%ctc«ft 
on  the  subject  contained  in  the  beforc-menticmed  jictof  ^77%}  «sjtiK)«e  that  rnany 
instances  tookplaco  of  devises  being  made,  or  tkict^Dis  permiiKN!,  10  those  wh«,  Ia 
the  double  chai*acltroreneniies  and  aliens,  lii^r-*  l^^b't-  tn  the  fJ^mM^  lytikaJwi  ^* 
legislative  confiscaltons,  and  municipal  forfeitures  on  account  of  alienage.  The  per> 
mission  of  such  vain  and  IVnitless  devises  and  descents,  would  irgue  great  negligence 
and  weakness  on  tho  part  of  our  people ;  and  we  may  therefore  faiHy  conelode 
that  cases  of  this  class,  occuning  during  ihe  war,  were  probably  few;  and  those  as 
I  have  already  said,  possessed  no  sti<ong  claim  on  the  i^fifisA  king  to  stipolAte  in 
their  favour.  Besides,  no  construction  can  be  made,  in  the  present  instance.  In  Cs- 
vour  of  heirs  and  devisees,  which  will  not  eqnallv  operate  in  favour  of  actual  por- 
chasers  of  Und  here,  (in  the  ordinary  sense,)  wtio,  with  their  cres  open,  hmf^  yrn^ 
lated  the  laws,  and  contravencil  the  policy  of  their  sovereign !  If  a  plaintifrof  this 
description  were  now  bcfoi-c  the  Court,  woidd  the  construction  of  the  treaty  be  ex« 
tended  in  his  favour?  Certainly  not  But  the  construction  must  be  uniform ;  and  it 
Is  a  sound  rule  titat  in  making  a  construction,  all  the  consequences  are  to  be  tmkea 
into  consideration.  I  repeat,  therefore,  that  the  cases  of  any  of  these  classes  were 
probably  but  few ;  tl^st  none  of  them  had  any  str«mg  claim  upoo  the  BHHth  king 
to  stipulste  in  their  fsvour,  and  tliat  the  actora  in  some  of  them  actually  centra- 
vencu  his  policy  and  injunctious.  These  cases  were  therefore  probablj  not  eon- 
tempUted  nor  considered  in  forming  the  treaty,  or  if  ao  contem^ted,  were  «bHi- 
doncd  on  account  of  the  weakness  of  their  pretensions. 

But  further,  Jirifish  subjects  so  claiming  on  any  of  the  three  grounds  of  descent, 
devise,  or  actual  purchase,  held  not  actual  interests,  with  reference  to  the  epoeh  of 
our  independence^  buLmei-e  possibilities  of  iuterest^  (even  admitting  the  qoestioo  of 
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iUewige  to  be  in  tkeir  iaTOiirO  interetu  empluitiMllj  tft  nuUhu,  hiUreitt  ofUti  ||_^ 
asMiUed  by  the  aeti  of  our  legislature,  and  reprobated  bj  the  deeiaioafl  ef  our  court*. 
At  well  might  the  eldeit  iods  of  our  citizens  eoroplain  of  the  dettruetion  of  tlie  right 
of  primogeniture,  living  their  fathers,  as  these  i9r»lM/»  sukj^ts  object,  that  long  an- 
tecedent to  the  accruing  of  their  chums,  they  were  thrown  into  the  cbss  of  aliens 
by  the  natural  and  neeessarr  effect  of  our  pre-exisUnr  municipal  regulations.  It 
was  too  much  for  the  British  king  to  ask,(were  he  even  bnpeUed  by  a  strong  mottre,) 
or  for  uur  government  to  grant,  that  the  rights  of  escheat  and  forfeiture,  accruing 
during  the  war,  should  be  surrendered  In  relation  to  Britith  suli^ts.  Such  a  re- 
linqunhment,  in  itself,  would  not  perhaps  have  been  very  important,  h^d  congress 
possessed  adequate  powers,  but  it  might  have  carried  with  it  the  appearance  of  a 
eooeession,  to  which  ^America  would  have  been  extremely  averse ;  namely,  that  the 
doctrines  of  alienage  did  not  attach  here  till  the  signature  of  the  treaty ;  or,  in  other 
won^  that  we  were  not,  until  then,  an  independent  nation  t  With  respect  to  such 
acquisitions  here,  after  the  date  of  the  treaty,  (as  in  the  case  before  us,)  they  stand 
upon  a  still  weaker  ground.  It  would  have  been  most  unreasonable  for  the  BriHth 
.  king  to  ask,  or  for  us  to  grant,  in  fiivour  of  mere  future  and  possible  interests,  that 
Lis  subiects  should  be,  in  some  sense,  the  same  people  with  us,  after  we  had  esta- 
blished ourselves  to  be  wholly  independent  of  Uiat  nation ;  and  that  Uiey  should* 
without  rendering  us  any  services^  or  owing  us  any  allegiance,  be  entitled,  through 
all  time,  to  important  privileges  in  our  country,  which  only  the  sul^iects  of  one  or 
two  of  the  most  friendly  and  favoured  nations  were,  at  that  time,  permitted  to  ei^joy. 
I  will  close  this  part  of  the  subject  by  one  general  obearvation ;  and  that  is,  that  in 
all  those  of  our  treaties  in  which  It  was  intended  to  yield  up  the  laws  of  aUenage  iu, 
favour  of  the  sulyecto  of  hijshly  friendly  and  fcvovred  nations,  nay,  even  in  the  in- 
strument of  confederation  itself  in  relation  to  the  citiaens  of  the  other  states  of  th« 
union,  f  see  art  4.)  express,  explicit,  and  aporopriate  terms  are  used  to  effect  such 
surrender:  whereas  this  is  an  attempt,  under  general  and  ambiguous  expressions^ 
(to  admit  the  most)  to  infer  a  surrender  of  those  laws,  and  to  create  or  enlarge  in- 
terests in  fevour  of  the  subjects  of  a  nation,  then  certainlr  standing  at  the  head  of 
those  the  least  favoured  by  ^^mericOf  and  which  has  not  been  able  to  obtain  from  us 
up  to  this  day,  even  by  the  famous  treaty  of  1794^  the  boon  in  question,  in  the  ex- 
tent now  contendcid  for! 

I  have  avoided,  as  much  as  possible,  in  this  whole  diseusrion,  having  reference  to 
that  treaty:  (the  treaty  of  1794:^  I  must,  however,  here  repeat  my  remark,  that 
that  treaty  has  not  left  vested  an«I  existing  rights  to  rest  upon  the  same  basis  with 
future,  contingent  and  possible  ones;  and  that  while  that  treatv  has  iparantied,  in 
a  remarkable  manner,  the  property  in  lands  then  actually  holden  m  either  country. 
It  has  suffered  those  future  and  possible  rights,  together  with  this  femous  doctrine 
of  legiliraation,  to  perish  in  the  quicksands  of  the  revolution ;  to  be  cast  into  tho 
fiithoroless  vortex  prepared,  br  that  revolutioo,  fbr  all  those  parts  and  principles  of  tho 
common  law  of  Ehgumd,  which  are  heterogeneous  to  our  republican  institutions  I 
If  it  should  even  (contrary  to  what  seems  to  have  been  decided  by  the  Supreme 
Court  of  the  United  States  as  before  mentioned)  be  argued  that  that  treaty  protects 
and  enlarges  the  null  and  defeasible  interests  acquired  here  by  Brituh  subjects 
up  to  the  time  of  its  formation,  it  proves  nothing  in  relation  to  the  treaty  of  1783^ 
hoth  because  the  present  general  government  of  the  United  States  has  powers,  per- 
haps, competent  to  that  purpose,  and  becanse  the  treaty  of  1794  has  used  strong 
words  to  effect  it ;  in  both  which  important  respects^  the  treaty  of  1783  is  widelyr 
different. 

As  the  5th  article  of  the  treaty  onlv  recommends  to  the  several  states  to  do  what 
oongress  had  no  power  to  do  absolutely,  t.  e.  to  refund  money  produced  by  con- 
fiscations, and  if  congress,  as  I  contend,  had  no  greater  right  to  arrest  property- 
vested  in  tlie  several  states  by  their  laws  of  alienage,  than  to  demand  the  money 
contemplated  by  the  5th  article,  if  such  arrestation  bad  been  contemplated  by  the 
6th  article,  would  not  the  Bt>le  of  recommendation  have  been  also  kept  up  therein^ 
and  as  there  is  a  positive  interdiction  of  **  confiscations"  stipulated  by  that  article, 
•hall  are  not  Infer  from  this  change  of  st^le  that  it  relates  merely  to  such  confisca- 
tions as  congress  possessed  an  absolute  right  to  prohibit?  it  may  not  be  improper  to 
add,  that  another  p»rt  of  the  terms  of  the  clause  in  question  seems  to  favour  that 
construction  1  contend  for.  These  terms  are  **  that  there  shall  be  no  future  con-^ 
fiscations  made.**  This  term  *'  made,**  seems  stronsly  to  import  aa  active  measure' 
to  effect  a  forfeiture,  such  as  a  legislative  act,  and  not  that  kind  of  confiscation 
which  is  produced  by  the  ordinary  and  passive  oj^eration  of  the  Uw  of  escheat  and 
forfeiture. 

1  have  so  far  considered  this  case  as  if  it  were  a  case  of  forfeiture;  whereas  it  is  a 
right  accruing  to  the  commonwealth  by^  way  of  escbcat*  Every  thing  that  1  bare 
aow  sai<l,  to  discriminate  between  forfeiture  and  confiscation,  holds  more  stronely 
in  relation  to  a  right  accruinK  by  escheat    It  is  doing  much  more  violence  to  fbe 
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1^^         meanlhpf  of  Ike  latier  term  than  the  foruer,  to  make  it  fyBOnjrmoof  wicli 

'^^^         tton.     I  have  also  viewed  it,  In  genertH  as  if  the  descent  io  qnestioii  lisd    fallen 

f%\,  prior  to  the  date  of  the  treaty  of  peaee ;  whereas  it  was  east  long  after.     Oarst 

'*®^'         therefore,  is  a  much  stronger  oas<»  than   that;  for  %ith  respeat    to   anteeedeAt 

""*^— "  descents  and  pui-ehases,  there  was  tome  ground,  or  semhUmee  of  groond,  for  the 

treaty  to  operate  upon ;  but,  in  this  ease,  as  the  on/eno^pretension  is  eoBrcAy  ezplorf  e«i, 

the  present  plaintiffs   cannot  recover,  unless  we  are  prep«red  to  say  that,  (liating; 

the  treatv  of  1704,)  through  all  time,  aH  BriOah  ^l^eets,  in  cases  like  the  preaent, 

are  entitled  to  recover!! 

.  The  4th  inquiry  1  proposed  to  midte  under  the  head  of  the  treaty,  is  in  a  great 
measure  anticipated;  1  mean  respecting  the  capacTty  of  Briiidi  subjects  to  snataib 
real  actions.  This  right  is,  I  niink,  incidental  to  the  right  to  the  sol^eet.  In  all 
ea  sf  s  in  which  lands  are  preserved  to  BritUh  subjects,  l[for  exam|>le,  under  the 
treaty  of  1794,)  their  right  to  sue  for  them  is  also  preserved ;  and  this  right  (brms, 
in  that  case,  an  exception  to  the  general  doctrine  of  alien^:  but,  on  the  other 
hand,  where  theprincipal  does  not  exist,  neither  does  the  incident;  they  stand,  or 
fall,  together.  While,  therefore,  loan  never  subscribe  to  the  position,  1  had  almost- 
said  the  absurd  position,  taken  by  the  plaintiffs,  that  aH  those  are  entitled  to  sue  for 
lands  here,  who  were  so  entitled  at  the  time  of  their  birth,  under  another  govern- 
ment, of  which  they  were  then  members,  I  can  readily  admit  those  to  sue,  in  de^ 
rogation  from  the  general  principle  attaching  a  disability  to  aliens  in  this  respect,  to 
whom  oar  laws  or  trea  ties  have  yielded  a  right  to  the  subject  sued  for.  ^ 
1  have  thus  given  to  the  treaty  of  peace  a  construction  which  outstrins  and  goes 
beyond  the  actual  case  before  us.  I  have  done  this,  not  onbr  because  all  the  aspecta 
of  the  case  seem  much  involved  with  each  other,  but  also  for  the  reasons  before  as- 
signed f^  discussing  somewhat  at  large  the  pretensions  of  the  antewUi.  My  ob- 
servat  ions  are  so  multifarious  and  desultory,  that  I  fear  I  ihall  not  be  folly  under- 
atood ;  but  I  have  not  time  to  reduce  them  to  order,  nor  even  to  recapitulate. 

The  construction  of  the  treaty,  which  1  now  contend  for,  has  been  im|>eached,  loudH 
impeached,ai  fining  nothing  for  the  other  contracting  party,  by  mereiv  inhibiting  legis- 
lative confiscations,  while  it  leaves  free  the  ordinary  laws  of  alienage.  To  this  obfection 
I  would  answer,  1st-  Thst  that  construction  fully  satisfies  the  words  of  the  trenty, 
and  goes  the  full  length  of  the  actual  powers  of  the  government  of  the  eonfedena- 
tion  on  the  subject  ;^y.  That  it  secures  every  thing  for  the  refogees,  whose  in- 
terests were  anxiously  littemled  to  by  the  Brituh  government  in  the  formation  of 
the  tr^ty ;  ddly.  That  it  secures  money  and  personal  property  in  whomsoever  be- 
longing;' there  being  no  ordinnry  laws  in  any  of  the  states  to  work  a  forfeiture  of 
inch  property;  and,  4thly.  That  if  the  ordinary  laws  ef  alienage  cannot  devest  land. 
actually  holden  here  by  BritUk  subjects  at  the  time  of  our  separation,  (on  whieb, 
however,  1  gnre  no  conclusive  opinion,)  my  construction  of  the  treaty  abandons  no 
eUiras  of  Britiah  subjects  to  lands  in  this  country,  but  eventual,  contingent  and  un- 
lawful ones;  unlawful,  as  being  acquired  at  a  time  when  they  were  equally  inter- 
dicted by  tlie  laws,  and  by  the  actual  state  of  things  between  the  two  countries;  and 
that  if  our  ordinary  laws  can  devest  such  lands,  (lands  holden  here  in  I77<^S  it  is 
meet  that  the  British  subjects  should  lose  something  by  the  war,  when  the  Mterl. 
cans  lost  every  thinj^.  While  we  argue  from  what  was  incumbent  upon  theilH^MA  kin^ 
to  do,  on  behalf  of  his  people,  we  ought  not  to  lose  sight  of  a  construction  which  respects 
the  rights  of  the  sovereign  states  of^meriai,  and  the  actual  temper  and  situatton  of 
the  tiroes;  we  ought  not  to  stickle  for  liberalities  in  fovour  of  JBlrtrMA  subjects,  when 
such  were  not  the  order  of  the  day,  and  have  not,  in  fact,  been  dealt  out  to  us  by 
them.  It  OMght  not,  however,  to  be  lost  sight  of  as  abrideing  the  extent  of  this  evil^ 
(if  it  be  one,  and  is  not  otherwise  cured,)  that  in  several  or  the  states^  {Peram^vama, 
1  am  informed,  for  example,)  no  laws  imposing  forfeitures  on  account  of  alienage  do 
exist,  and  that,  therefore,  as  to  those  sUtes,  everj  possible  end,  to  be  desired  ia 
&vourof  BnH»h  sohjeots,  will  be  attained  by  confining  the  confications  intended 
by  the  6th  article  of  the  treaty  to  mean  le^lative  confiscations  merely.* 

1  cannot  dismiss  this  veiy  important  subject,  without  declaring  my  satis&etion  to 
find  the  result  of  my  inquines  entirely  corroborated  by  a  great  authority.  A  pro- 
duction  truly  worthy  of  the  pen  of  the  author  of  the  dedaration  of  independence; 
a  production  which  must  ever  rank  high  among  the  most  distinguished  or  diploma- 

•  As  the  Supreme  Court  of  ihc  United  States,  io  the  before  mentioned  caae  of 
Vitipfon  V.  Godfnnf,  seems  to  have  disregariled  the  treatj  of  1794,  as  applying  to 
a  descent  to  a  British  aKen  in  1793,  possibly  the  construction  of  that  instrument  in. 
favour  of  persons  then  "  holding"  lands,  is  to  be  restricted  to  cases  in  which  a  b&> 
nefioial  holding  was  permitted  by  the  laws  of  some  of  the  states:  and  if  so,  the 
ground  of  that  construction  equiilly  applies  to  the  treaty  '  of  peace,  which  has  no 
words  to  shew  that  intcrtsts  other  than  beneficial  interests  were  intended,  and  may 
be  satisfied,  pr9  Uinto,  in  such  states  as  allow  aliens  to  hold  lands. 
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tie  diuertaUooB :  which  beari  the  most  evidettt  markt  of  the  most  patient  and  la-  Ueed 

horiotu  investSgatiun ;  an  essay  which  confounded  the  BritUh  minister,  and  put  him  y. 

to  silence,  cannot  but  be  considered  by  me  as  a  great  aathority.    ^mericam  can  Keed. 

never  be  bdiffereot  to  a  work  written  by  Jejfermm^  and  sanctioned  by  htuhington,  , 

I  will  even  bring  thb  work  into  a  Court  of  justice,  infinitely  sooner  than  the  obiter 
lii'cta  of  judges,  pronoanced  without  necessity,  and  founded  on  no  deliberation. 
There  is  no  magic  in  the  name  or  character  of  judges,  which  will  induce  me  to 
repel  the  ablest  opinions,  of  the  greatest  men,  on  the  most  important  subjects. 
Truth  and  right  are  my  objects;  and  I  will  avail  myself  of  all  practicable  means  to 
endeavour  to  attain  them. 

Mr.  Hammond,  the  BritUh  minister  in  this  country,  had  made   complaints  on 
the  very  subiect  now  before  us;   that  is,  the  subject  of  infractions  of  the  treaty*  of 

esace,  and  had  invited  the  then  secretary  of  state  (Mr.  J^erton)  to  a  discussion, 
e  had  coropkined,  winter  alia^  of  a  decisaon,  in  the  state  of  Maryland^  on  the 
flubjeet  of  alienage.  In  the  case  of  Harri80H*»  representatives.  He  had  compUined 
of  this  decision ;  but  although  he  was  conjuring  up  all  the  infractions  of  the  treaty 
which  the  wit  of  man  could  invent  or  suggest,  he  did  not  urge  »/  as  an  infraction  of 
the  fith  article,  nor  even,  initself,  of  any  article  of  that  treaty.  He  did  not  ur^ 
this  decision,  or  anv  other  decision,  as  an  infraction  of  that  article  interdicting  *'  fu- 
ture confiscations,  although  he  undoubtedly  would  have  done  so,  had  he  concurred 
with  the  plaintiffs*  counsel  in  the  construction  they  now  contend  for.  He  has  come  into 
my  construction  of  the  treaty  in  this  instance,  hy  confining  his  list  of  infraetioos  of  the 
6th  article  to  legislative  violations  only ;  (see  his  letter,  p.  15.  of  the  correspondence;) 
he  merely  complained  of  the  decision  in  HarriaoiCa  case,  as  establishing  a  principle 
which,  taken  in  connection  with  the  laws  of  some  of  the  states  compelling  creditfirs  to 
receive  lands  in  pa}  ment  <tf  their  debts,  infringed  the  fourth  article  of  the  treaty 
guarantying  the  hona  fide  payment  of  BritiJi  debts*  He  eomplained  that  the 
fourth  article  of  the  treaty  was  infringed,  or  eluded,  by  compelling  BriHah  solyects 
to  recein;  lands  in  payment,  while  the  decisions  on  the  laws  of  alienage,  did  not 
permit  them  to  hold  such  lands*  ( Ibid,  p.  18.)  This,  then,  seems  to  be  the  eitent  of 
his  complaint  on  this  head.  Be  that  matter,  however,  as  it  may,  the  secretary  of 
state  obtained  from  the  senators  and  delegates  of  the  state  of  Marylandt  in  congres9« 
the  following  statement  in  reUtioo  to  that  case  of  Uarriean's  representatives,  vix. 
*'  on  the  disclosure  of  facts  made  by  the  trustees  of  the  will  of  Harriton,  upon  oath^ 
in  chancery,  in  consequence  ofthecUim  made  by  the  Attorney-General  in  behalf 
of  the  state,  the  Chancery  Court  determined  it,  in  behalf  of  the  state,  it  u  believed, 
on  this  principle,  that  however  Great  Britain  might  consider  the  antenati  as  sob^ 
jects  bom,  and  that  they  could  not  devest  themselves  of  Inheriuble  qualities,  yet 
that  the  principle  did  not  reciprocate  on  .America,  as  those  itntenati  of  Great 
Britain  could  never  be  oonsidcNd  as  subjects  bom  of  Marjfland.  The  legislature, 
however,  took  the  matter  up,  and  passed  an  act  relinquishing  any  right  of  the  state, 
and  directing  the  intention  of  the  testator  to  Cake  effect,  notwithstanding  such  right. 
It  is  conceived  that  this  was  a  Uberal  and  vohmtary  act,  on  the  part  of  the  legisla- 
ture, in  behalf  of  Hanisf^Ca  representatives,  who  are  at  liberty  to  pursue  their 
claim."(a)  (^       Docu 

Mr.  JeJer9on,  the  secretary,  Ukuig  up  this  ease,  upon  the  above  report,  observes ;  ^^^  gfi 

*«The  case  of  HarritmCa  rcpresenUUves,  in  the  Court  of  Chancery  of  Mtirylatid,  ^"'"^>  H' 
is  in  the  list  of  infractions.  These  retiresentatives  bein^  Bi^itith  subjects,  and  the 
laws  of  'this  eountry,  like  those  of  England,  not  permitting  aliens  to  hold  hinds, 
the  question  was,  whether  British  subjects  were  aliens.  They  declared  that  they 
were;  consequently!  that  they  could  not  take  lands;  and,  €on8ec|uently,  also,  that  the 
lands  in  thb  case  escheated  to  the  state.  Whereupon  the  legislature  immediately 
interposed,  and  missed  a  special  act,  allowing  the  benefits  of  successioq  to  the  rc- 
uresentatives«  out  had  they  not  relieved  them,  the  case  would  not  l>ave  come  un- 
der the  treaty,  as  there  is  no  stipulation,  in  that,  doing  away  the  laws  of  alienage, 
and  enabling  the  members  of  each  nation  to  inherit  or  hold  lands  in  the  other."  {b)  ^ .  v        r.y^. 

I  conclude,  sir,  as  the  best    result  of  my  iudgment,  that  the  Uw  of  tliis  case  is  in  J*^,  jJ^^ 
favour  of  the  defendant,  and  that  i3ic  judgraeai  of  the  District  CoQrt  should  be  ^*'^«^>IJ' 
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JH8L  thoQgh  not  supported  by  proof.  FUige- 
ABATEMENT.  -   i/?^^  ^V^-^^'.  ▼•  •^•n**,  150 

a.  Where  the  failure  to  bring  an  executor  to  a  set- 

1.  A  plea  in  abatement  ought  not  to  be  reeeired         H*™*"J  appears  to  have  proceeded  from  ne- 

to  set  aside  an  office  judgment,  unless  it  be  of         ^^}?\  V*®..'*'^^'^  le^tees,  without  any 

matter  which  arose  &^  darrein  coniinuance.         ^     ?  ^*^'T^  °«>  »«  pwt,  mterest  ought  not  to 

Bradley  Y.  Weldu  284         be  cAarjrrf  on  the  balance  due  from  him  to 

the  esute,  except  from  the  date  of  the  decree  : 
ABETANCB.  neither,  in  such  case,  ought  interest  to  be  oA 

u    J      "*  ^"  paymenU  to  the  legatees  before 
!•  See  Infant,  No,  5, 6.  Templeman  ▼.  Stettoe.         ««  aeeree ;  though  made  in  bonds  which  car- 

Wa    J^?*  »«»*ere«t,  ib. 

*.  Under  ctrcumtaneet  a  eommission  oi  7i'2per 
ACCOUNT.  ^^'  "**y  ^  allowed  an  executor  on  all  hb  re- 

ceipts and  disbursements;  the  real  and  per^ 
1.  When  "kn  account  of  an  executorship  or  admi-         !S!If'  estate  havinr,  in  obedience  to  the  direc 
nittraUon  has  been  regulariy  made  up,  and  the         II      «2u   u-       **  '*^"  ^^^  together  and 
estate  thereupon  deliTcred  over  to  the  legatees  5    On  1*1!!?  ^  *  1!?  .      ^  .«.**• 

or  distributees,  the  executor  or  administrator  ""J  ■^tlement  of  awjounu  in  a  Court  of  Equity, 
need  not  be  a  party  to  a  suit  against  such  lega-  f«?®*!??  '''"  *5  rendered,  against  a  pUunHf, 
tees  or  dutributees  for  contribution.  Hooper  ',  /  5*""**  ^  aeeount  appearing  due  to  a 
4indmfiY.»t^ierandmfe,  m  a  lilZ^^**      .  ,  »*• 

«.  An  executor  having  delivered  up  the  estate  ge-  ^'^nng  the  pendency  of  a  suit  in  Chancery,  a 
nerally.  and  the  management  thereof,  to  one  of  jeWlement  of  accounts  between  the  parties 
the  residuary  legatees,  for  his  benefit  and  that  ^^log  been  made,  and  reported  to  the  court ; 
ofhb  co-le(pitee;  nine  years  and  ten  months  r^  aAerwards,  by  mutual  content^  a  new 

haybff  afterwards  elapsed  before  he  was  sum-  <Mxler  of  reference  being  made ;  the  eommb- 
mon^  to  render  an  account ;  the  greater  part  "^'ner  was  notprecluded  from  examining  the  ac« 
of  hb  executorship  harlng  moreorer  been  du^  counts  generally,  and  correcting  any  error 
ring  the  rerolutiooary  war;  and  the  settlement  u^erejn ;  especially,  as  it  appeared  that  the 
taldng  ptoee  after  hu  death;  it  was  heMidi.  P*rty  who  was  benefited  bT  such  error  had 
reaoonable  rigoiur  to  exact  touehers  for  many  ^^'"^  "'*  ^^°  signature,  aqd  that  of  the  other 
itemtia  hb aocoont which  appeared  proMfy        ^^7*  trom  the aattlcment    Teddr.JBowyer, 
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ACTION. 

1.  Cannot  be  maintained  on  an  administration  bond, 
until  a  devfittavit  has  been  established  b^  means 
of  a  Mccond  suit,  after  a  judgment  against  the 
exeeator  or  administrator  a*  9uch.  GorUorCt 
AMra  ▼.  The  Jwtice*  of  Frederick,  1 

8.  Covemmt  (as  well  as  debt)  lies  on  a  bond  with 
eolUteral  eondition*     fFard  v.  Johnt^n^      45 

3.  As  to  the  method  of  assigning  breaches  in  such 

action  of  ctrvefumt,  ib. 

4.  See  Debt,  Nu.  i.  Meredith't  AdnCx  ▼.  IhtrtaU 

76 

5.  If  a  prisoner  depart  from  the  prison  rules  by  an 

illegal  discharge  from  the  sheriflf^  the  creditor, 
having  an  assignment  of  the  bond  for  keeping 
the  roles,  has  bis  election  to  bring  suit  upon  K, 
or  to  sue  the  sheriflT,  ib, 

6.  In  an  action  on  such  bond,  the  plaintiff*  u  only 

required  to  show  a  departure  from  the  rules : 
the  burden  of  proof  then  devolves  on  the  de- 
fendant to  show  that  the  prisoner  was  dis- 
charged by  due  coutte  ofUnw,  ib. 

7.  A  husband  surviving  his  wife  (or,  in  case  of  his 

death  afterwards,  his  executor  or  administrator) 
may  maintain  an  action  on  a  personal  contract 
made  with  the  wife  before  the  marriage.  Or  for 
their  joint  bene6t  afterwards;  notwithsunding 
he  did  not  take  administration  on  her  e«Ute. 
Cbichetter'i  Ex'x  v.  ra»f'«  AdnCr^  98 

8.  The  taking  in  execution  the  body  of  one  of  two 

joint  obli&;or8  is  no  tatitfitction  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obli- 
gor.   AtweWa  Adm*r$  y,  Towlef,  175 

9.  5^  Vendor  and  Vekdbb,  No.  7.  Bull  v. 

Cmiingkani^a  ibr'r*,  330 

10.  Same  point  decided  as  in  Leftwich  v.  Berke- 

ley,  IB.  ^M.  61.    Saumlerev,  IVood,     4o6 

IK  AMmtmpoitffor  me  and  occupation  of  land  by 
permission  of  the  plaintiff,  lies  on  an  implied 
aa  sreU  as  exprest  promise.  Sutton  v.  Mandc" 
viOe,  M>7 

1%  If,  in  a  suit  upon  a  prison-bounds  bond,  a 
court  of  competent  jorisdlQtlon  adjudge  the 
bond  void ;  the  ptaintiir  may  sue  the  sheriff, 
without  appealing  from  the  judgment,  though 
erroneous.    Booe  v.  Tebba  and  fVife,  501 

19.  In  bUch  case,  the  aheriff,  though  not  a  party  to 
the  suit  on  the  bond,  is  bound  by  the  jndgment 
unless  be  ean  prove  it  was  obtained  by  collu- 
ikm,  ib, 

14.  iSi^EscAPS,  Na  I.  ib. 

15*  Itoeemt,  that  a  prison-bounds  bond,  taken  bay- 
able  10  the  plmntijf'f  is  good  at  common  mw, 
and  an  aation  mayl>e  mamlained  upon  it,     ib. 

16.  QiMPrv,  whether  it  be  not  also  good  under  the 
act  of  Assembly,  ib. 

17.  See  Db^tor,  No.  3.    Dangerfield  y.  Bootes, 

5*29 

18.  AeMuTVALANUKAWCtt  Society,  No.  1, 
2#    QrwnUtm  v.  Barton,  590 

ACTS  OP  ASSEMBLY. 

1.  An  assignment  made  after  the  act  of  1795,  by 
which  bon^  with  eoHat«ral  conditions  were 
made  assilrnable,  is  good,  though  the  bond  was 
dated  b^fri^  thlit  oat.  MereditKM  Jdjr^x  v. 
Vtroalf  76 

S 


8.  By  virtue  of  the  S4tli  section  of  the  1 

Court  law  of  1798,  the  copieo  therein  aUowcd, 
are  good  evidence  in  $uit9  brong-Ai  einee  that 
act^ook  effect;  although  the  fling  of  tAe  origin 
naU  was  before  that  tine.  AtweWe  Aki^re 
V.  Toroles,  17$ 

3.  Interett  on  cooto  could  not  properly  be  alloved 
under  the  act  of  1803,  Bev.  Code,  v.  2.  p.  3a 
e.  89.  s.  5.  So  decided  in  M*Bea  v.  Brmwm^ 
mentioned  in  note  to  AtpreWt  Admire  r. 
Towlet,  179 

4%  As  to  the  construction  of  the  aets  of  deseeats 
and  distributions,  in  the  case  of  an  m/bfil  dym 
intesUte,  See  Imp  ant.  No.  1,  ^  3.  'JM- 
Uardv.  Tomtinton,  &c,  183 

5.  By  the  act  of  compromise,  passed  the  tOth  of 
December,  1796,  the  title  of  Dew^  Fairfax^ 
and  of  those  who  claim  under  him,  to  sneh  of 
the  lands  in  the  ^"orthem  J^eck  as  wereitmieU 
and  unappropriated  at  lAr  time  vfthe  death  of 
Lord  Fairfax  was  clc^arly  extinguished.  Bun" 
ter  V.  Fa^ifax*i  I}ex4ete9,  «IS 

€.  HUitre,  were  the  se\eral  acts  of  Assembly,  re- 
specting the  mode  of  acquiring  titka  to  waste 
and  unappropriated  lands  in  the  JVorfAens 
JVedb,  equivalent  te  an  inqueot  of  ^ffic^  and 
sufficient  to  authorize  grauta  of  the  said  lands 
by  the  Commonwealth,  iodependentfy  of  the 
said  act  of  compromise  ?  aft. 

7.  C<Nistruction  of  the  5th,  (Ith  and  7th  seetiows  of 

tlie  act  **  to  reduce  into  one  the  sevenal  acta 
directing  the  course  of  descents."  Temple* 
man  v.  Steptoe,  331 

8.  See  DEtCKHTo,  No.  5,  6,  7.  i6. 

9.  Construction  of  the  3d  section  of  the  aet  to  sup- 

£ress  duelling.    LeigKo  caoe,  4ot 

[>nstructiun  of  the  statute  to  prevent  Craoda 
and  perjuries:    Beuderoon  v.  mdeon^  510 

AbjOURNMENT. 

1.  See  Depositions^  No.  3,  4.  MarehaU  r. 
J^^Hsbie,  847 

AD^flNISTHATION. 

j&tf  Executors  and  Administratobs; 


AD  QCOD  DAMYOM 

See  Mills. 

AFFIRMANCE. 

1.  If  a  court  give  a  right  nu^^ment  for  a  -wrenf 
i^aton,  it  ought,  uevervbeieM,  to  be  affirmed. 
AVwrtv.  n'oed» 
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AGENT. 


1.  A  purahasiBg  ftgent  is  a  eompetent  witiics  to 
prove  that  his  principal  had  aotiee  of  aw  en- 
Qumbranee^  notwithatandiag  aaah  aaent  jafaied 
in  a  deed  eaaveyiog  the  property  to  the  fewh 
cipal  free  from  the  elab*  of  any  peraoo  vhat- 


aoever»  ibrthe  vendor  hinasif  msgr  he  parsha* 
liaff  ^[eat  for  the  vendee  b^  hii  uppemUmtntg 
and  the  vendee,  by  conetituiing  him  hi»  agent. 


issn  TO  rmL  PRmctPAL  matters.  ^i 

tmket  kim  a  eoMpetent  idtiiMs  to  prove  the  at  any  time  after  the  return  dvcf.  BidUtft 
notice.    BUUr  t*   Qw/is*,  38  Ea^rt  t.  Wirutontf  869 

S.   See  Attorney   in    Fact,  Na   1,   9,   3. 

Betta  V.  Cralle,  ^8  ANSl^ER. 

3.  ^I0e  DBVosiTiONt,  No.  3.    MartfutUv,  FrU- 

trie^  247  1.  An  answer  filed  m  the  name  of  one  of  three  exe- 

4.  A  landlord,  by  his  ageni^  may  kwf  a  distress,         cutors,  (the  decree  being  in  &rour  of  the  plain- 

bat  cannot  tell  die  distrained  efltects.    Switha         tilf,)  is  not  to  be  taken  as  their  joint  answer; 

V.  Ambler^  ^^  notwithstanding  the  clerk  in  the  transcript  <^ 

the  record  says  that  they  appeared  by  coansel* 
AGREE^fENT.  and  filed  their  answer,  and  no  steps  were  ta- 

ken to  compel  a  farther  answer  from  them. 

I.  Where  a  jadgment  has  been  confessed  by  a  Chinn  t.  Healer  63 

principaif  the  aeourUif  (if  farther  proceedings  3.  An  answer  in  Chancery  (though,  in  fornix  re- 
are  had  against  Aim)  ou^ht  to  be  permitted  to  oponeive  to  a  question  pat  in  the  bill)  b  not 
plead pma  darrein  eonwmance,  that  such  con-  evidence,  where  it  asserts  a  right,  affirmative- 
fession  of  judgment  was  by  virtue  of  an  agree-  fy^  in  opposition  to  the  plaintiff's  demand;  but 
ment  (to  which  the  aecurUy  was  not  a  party)  the  defendant  is  as  much  bound  to  establish 
that  a  stay  of  execution  thould  be  allvwed  the  such  assertion  by  independent  testimony,  as 
principal     Ward  \.  Joknaton^  45  the  phiiatlfT  is  to  sustain  his  bilL    Paynea  ▼. 

52.  Quare,  whether  such  plea,    if  demurred   to,  Colea,  37B 

would  be  good  at  Utwg  or  whether  the  proper  3.  An  issue  out  of  Chancery  ought  not  to  be  dl- 
remedy  ism e^tofy^  ib.  reeted  to  try  a  chum  altogether  unsiiMorW 

3.  »See  Contract,  No.  3^  4^  5,  6.    CMcheater^a         by  teatimony,  or  a  title  not  allesred  in  the  HU, 

Ex*x  ▼.  Vaaa'a^dm^r,  98         but  auggeated  in  the  anawer,  without  proof,  ib, 

4.  See  Attorney  in  Fact,  No.  1,  3.    Betta 

T.  CraUe^  S3S  APPEAU 

5.  See  Contract,  No.  8,  9.    Lewia  t.  Madi-  ^ 

«ons,                                                             303  !•  On  an  appeal  from  an  interloeatory  decree,  if 

%.  £S?e  E<^uiTY,  No.  18.                                      ib.  proper  parties  to  the  suit  appear  to  be  want- 

7.  iSrePuRCHASSB,  No.  9, 10.    JfuUv,  Cunmng-  mg,  the  Court  of  A]ipeals  will  not  leave  it  to 

hum^a  Ea^r,                                                 330  the  Chancellor,  but  will  itself  direct  such  par- 

9.  A  purchaser  who  boys  a  tract  of  land  as  contain-  ties  to  be  made.    Hooper  and  Wife  ▼.  Boyater 

inc  so  many  acres,  more  or  teaa,  and  av^ea  to  attd  Wife,                              »                       119 

ttace  upon   himaelf  the  riak,  as  to  Unea,  or  9.  An  api>eal,  having  been  improvidently  granted, 

quantity,    (appearing  also  better  aoqoHinted  was  dismissed  on  motion  five  years  after  it  was 

with  tlie  land  than  the  vendor,  against  whom  entered  on  the  docket     Clarke  v.  Vonn,     160 

there  is  no  proof  nf  fraud,)   is  not  entitled  to  3.  On  an  appeal  in  a  mill  case,  the  party  prevailing 

any  relief  m   equity,  for  a  loss  relating  to  the  ought  to  be  alloved,  in  the  bill  of  costs,  the 

risk  undertaken,   Vo.                                    336  mileage  and  attendance  of  his  witnesses  sum- 

9.  See  note  to  the  same  ease,                              338  rooned  to  the  Court  of  Error ;   though  the 

10.  Sse  Covenant,  No.  4w  *Auatir^a  ^idnCx  v.  Court  determined  on  viewing  the  record  only^ 
Whitlock'a  Eix*ra,  487         and  therefore  did  not  examine  the  witnesses. 

II.  &e  Vendor  AND  Vendee,  No.  10,  II,  12,  Eppea  v.  CraUe,  258 
13.  Bumphrey^a  AdnCr  v.  JWClenacharCa  ^  An  anpeal  from,  or  auperaedeaa  io^  an  order 
Admfr  U  Beira,                                   493.  5U0         quashing  an  execution  against  tvo  defendants, 

need  not,  if  one  of  them  die,  be  revived  against 

Ai  1WQ  ^*^^  representative,   but  should  be  proceeded 

;       AL.ii:.«a.  ^^  ^^  ^^  ^^^  ^^j^  ^^^     BuUitfa  Eai^ra  ▼. 

Jfinatona,  269 

K  See  Treaty,  No.  1.  Hunter  v.  Fairfax^ a  5.  TTpon  an  appeal  from  a  decree  in  Chancery,  am 
Ihviaee,  218         error  to  the  injury  of  the  appellee  ought  to  be 

corrected,  although  he  diet  not  appeal.  Day 
AMENDMENT.  ▼.  Micrdoch,  46d 

6.  See  Court  op  Appeals,  General  Rule 

V.  A  judgment  at  roles  in  the  clerk's  office  of  a  oP,  relating  to  the  correction  of  such  errors 
Cfoonty  Court  ought  to  be  entered  aa  of  t/ie  as  operate  to  the  injury  of  the  appellee,  ib, 
last  day  oft/te  autceeding  qvarter/y  term.-  but,         in  note, 

if  it  be  entered  as  at  rulea  only,  it  is  merely  a  7»  If,  in  a  soit  upon  a  prison-bounds  bond,  a  Court 
clerical  miapriaion,  and  therefore  amendable.  possessing  competent  jurisdiction  adjudge  th(j 

IHggei^a  Eai^r  v.  Ihmn^a  Ex'r,  5(i         bond  void,  the  plaintiff  may  sue  the  sheriflT 

Q,  In  e^ctroent,  if  the  term  laid  in  the  declaration  without  appealing  from  the  judgment,  thougk 

expire  before  the  decision  of  the  cause,   the  erroneous.     Hooe  y.  Tebba  and  Wife,         501 

practice  is  to  grant  leave  to  amend  the  deelura-  8.  <Sfe  Appeals,  (Court  of,)  No.  6.  Mrwell 
tion   by  enlarging  the  term.    Hunter  v.  Fair'         v.  Wood^  555 

fast? a  ueviaee,  21  fr  9.  If  a  Court  give  a  right  judgment  for  a  vrrong  rea^ 

3.  A  sheriff  may  be  permitted,  by  order  of  Court,  eon,  it  ought,  nevertheless,  to  be  affirmed,  ib, 

to  make  a  return  upon  an  execution,  or  to  10*  In  reviewing  a  judgment  by  df/au^  on  a  forth-" 
amend  it,  se cording  to  the  truth  of  the  cast*,  coming  bond,  the  Appellate  Court  wiM  com- 
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pure  it  with  (he  exeeution  on  vbioh  it  WM  ta- 
keo.    Ghueock^t  AMx  ▼.  IJawttm,         605 

APPEALS^  (COURT  OF.) 

1,  Ae  Cbrtiorari,  No.  1.  Mooper  and  Wifi  t- 
JUvater  and  Wife^        ^  119 

8.  See  Affbal,  No.  I. 

3.  Neither  ctmeent^  nor  long  acquie%ee/nce  of  fitr- 

ties  can  give  the  Coort  of  Appeals  jttriidietion. 
An  appeal,  therefore,  (liaving  been  imprOn- 
dently  granted,)  was  dismiawd  on  motion, 
five  years  after  it  was  enter^  on  the  doeket 
VUrrke  r.  Cwn,  160 

4.  See  Appeal,  No.  5.    Day  ▼.  Murdechf    460 

5.  General  rule  relating  to  correction  of  errors,  ib, 

in  note. 

6.  The  Court  of  Appeals  has  jurisdietion  to  revise 

any  judgment  on  a  bond,  provided  the^nofty 
amount  to  the  sum  limited  by  law.  J>/e»ell  v, 
ir»od,  555 

APPEARANCE. 

1.  Where  two  defendanu  have  appeared  and  plead- 

edf  an  entry  in  the  record  that  ••  t?ie  partiet 
eame,  kc,  and  the  defendant  L.  acknowledged 
thA  plaintifTs  action,  and  therefore  judgment 
-  against  the  taid  defettdanio"  must  be  under- 
stood as  a  judgment  against  both  on  the  confes- 
sion of  one,  and  therefore  erroneous.  H^ard 
T.  Johmton^  45 

2.  Where  appearance  bail  is  required,  the  defend- 

ant cannot  ap]>ear  at  the  rulett  without  giving 
special  bail.    Bradley  y.  If  elch^  284 

APPELLEE. 

See  Appxal. 

ARlllTRAMENT. 

1.  The  plea  of  "arbitrament  and  award"  (in  *o 

many  vordi)  is  a  mere  nullity.  Harrison  v. 
Brocks  22 

ASSETS. 

f .  A  simple  contract  creditor,  having  obtained  a 
judgment  by  default  against  an  executor,  can- 
not maintain  a  suit  in  eomty,  for  marsbaHing 
assets,  against  devisees  or  the  landed  property, 
until  he  has  fully  prosecuted  his  claim  at  law, 
against  the  executor  and  his  securities.  Jlta^ 
oofi*9  Devioeen  v.  Peter^t  AdnCra,  437 

2.  A  judgment  by  default,  against  an  executor,  H 

prima  facie  admission  of  assets,  ib, 

3.  See  Executors  a^'d    Apministeators, 

No.  14.  ib, 

4.  S^e  £  Q.U  X  T  Y,  No.  28.  ib. 

ASSIGNMENT. 

1.  An  assignment  made  after  the  net  of  1795,  by 

ivhich  bonds  with  collatenil  conditions  were 
made  assU^able,  is  good,  though  the  bond  was 
dated  before  that  aou  MereditK%  JldirCx  v. 
JhmaU  ^  76 

2.  A  brnid  f9r  keeping  I  he  pri^n  role*  shonld  be 


taken  to  the  riieHlFftr  the  time  befeg^ud  him 
mtccewwro  in  ojfcef  not  his  exeeuUtt^  a^bm^ 
niotratort  or  aooigno.  MeredWo  AOm^x  t. 
JhnaX^  7ft 

3.  But  such  bond,  though  uken  to  the  cA^n^  ee 

aueh^  and  to  ^  his  ezeoutnrt,  adminiatnrtorB  or 
aibigm,*  ifaaT  be  assigned  by  Mm  tothe  eredit- 
or;  aod  a  suit  may  be  nuontatned  «im  it,    aft. 

4.  QtKfnr,  can  sueh  a  bond,  oo  taken,  be  tm^fgnrnd 

to  the  creditor  ^  the  succeeding'  okaif?    sftu 

5.  If  the  urisoner  ^part  from  the   mlea  by  am 

illegal  discharge  from  the  sberHr,  the  eredit- 
or,  having  an  assignment  ef  the  bond*  baa  bis 
eleeUon  to  bring  seit  upon  it,  or  to  ane  cbe 
sheriff,  ihm 

5.  See  BoN]>,  No.  13»  14.  AtweS^  MnCro  r- 
'/Wfea,  175 

7.  As  to  the  nature  of  ihit  proof  reqnate  to  afiect 

an  assignee,  loithoui  notice,  bgr  aa  e^tdty.  See 
Mayo  y.  Gileo'o  Jidner^  5S5 

ASSUMPSIT. 

U  An  award  iMde  pendente  lite  cannot  be  given  m. 
evidence  opon  the  plea  of  nan  aaoumpeU.  Bat- 
rioonY.  Birock,  8g 

8.  Aeeumfaiiy  for  uoe  and  oecttpatim  ofkmd  bgr 

permission  of  the  pbuntiff,  liea  on  an  impStd 
as  well  as  expreet  promise.  Sutton  v.  Monde' 
viUe,  ¥n 

assOrakce  society. 

SeeMvTVAis  Assvbancb  Socibtt. 
ATTORNEY  AT  l*AW. 

1.  The  practice  of  Urn  is  not  an  ofice,  or  ptaee, 
under  the  Commottmeaith.  IMgKo  caoe^      46S 

S«  An  attorney  at  law  is  not  bound,  as  a  reqnisice 
to  his  admission  to  the  bar  of  any  Court,  to 
Uke  the  oath  prescribed  by  the  3d  seetion  of 
the  act  to  suppress  duelling*  sA 

ATTORNEY  IN  PACT. 

!•  If  an  attorney  in  (act  undertake  to  have  a  tract 
of  land  (with  the  situation  of  which  he  does  not 
profess  himself  personally  acquainted)  survey- 
ed for  a  don  thereof  and  upon  terms  **Micsase 
the  land  cannot  be  founds  to  have  a  propor- 
tional part  of  the  damages  which  may  be  reeo* 
vered  by  his  employer  of  the  person  of  vrboa 
he  bought,  and  a  proportional  pari  of  hia  ex- 
penses  paid,**  he  is  not  bound  to  have  it  done 
at  aU  events  t  but  only  to  o  faithful  perform* 
anoe,  according  to  the  best  informatiOB  be  can 
obtain.    Betts  v.  Cralle,  «sa 

8*  In  this  case,  therefore,  the  attorney  in  laot  being 
imposed  upon  by  the  Counhf  Surveyor,  and,  in 
consequence  of  such  imposition,  having  a  sor- 
rey  imulc  of  land  not  purchased  by  hb  employ- 
er, was  held  not  responsible  for  bis  nd^ake, 
and  not  thereby  barred  of  hb  claims  under  the 
contract,  »*■ 

S,  But,  after  the  survey,  the  employer  having  exe- 
cuted a  bond  to  the  attorney  to  make  bin  a 
conveyance  of  part  of  the  land  so  aurveredi, 
tfnd  having  STiatched  and  torn  the  bond  an 
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gjrvMi;  for  wkmk  tpminH9  •  wit  VM  tlirenten- 
«d;and,  tkcreupOR*  bating:  gifeo  two  bonds  lor 
mtney^  in  fiill  satis^otkm  yor  tearing  the  ok^ve 
band,  and  for  the  attsmej/^t  §erviceMf  the  but- 
iDe«t\onecl  b^nuls  vera  eoostikrefl  as  a  dar  to 
any  claim  of  th^  altomey  uuder  tiie  grif^imd 
eontraety  and  aiHudged  valid  and  obligatory, 
notwilhf^ndiog  tbe  mistake  in  tbe  survey  was 
not  disoorered  until  after  those  buuU  vere 
^ectffe^    Betttv.  CraU^,  ^3S 

4.  A  landlord,  by  hia  <%«VU,  may  levy  a  distre^  but 
<a^tq|  9fli  tb^  dUtnuoed  effects.    Stmths  v. 

AUTHOUITY. 

t.  An  aothority  given  hj  law  taany  officer,  wbere- 
by  the  estates  or  interests  of  otber  {^rsons 
migr  be  forteitod  or  lost,  must  be  ttrictly  pnv' 
toed  in  every  instance.    Yancey  v.  Uoptint, 

AWARD. 

!•  Am  award)  made  pendente  Ute,  cannot  be  given 
ra  evidence  upon  tlie  plea  of  »•»  atemnpni, 
Jtarriton  v-  Brtk^  22 

f. '^he  plea  of  <<  arbitrament  and  award"  (m  90 
mar^  words)  is  a  mere  nuUity,  and  bo  evidence 
should  be  receivetl  to  supjiort  it,  notwiUistand- 
iBg  the  plaintiff  repKed  generally,  .  *^. 


BAIL. 

t.  Where  appearance  bail  is  reauired,  the  defend- 
ant eannot  appear  at  the  rutee^  without  giving 
special  bail.    Bradley  v.  Jfelch,  284 

BAR. 

I.  The  taking  in  execuHen  the  body  of  one  of  two 
jeint  obligors  is  no  bar  to  an  action  against  the 
other  obligor.  ^twelTe  Mn^n  v.  Tovlet,  175 

3.  See  Attorney  m  Fact,  No.  1,  3,  3.  Bettt 
T.    CraUe^  238 

BARGAIN  AND  SAVE. 

1.  A  patentee  of  land,  wiUiont  pertwutUy  entering 
upon  it^  has  mch  eeiein  as  may  be^  transferred 
and  eimtinued  by  deed  of  bargain  and  sale ; 
^t  if  his  ,9emn  b«  interrupted  by  the  actual 
entry  and  adverse  poBsession  of  another,  he 
eannot,  while  out  0/  potaetnon,  convey  by  bar- 
gain and  sale  such  a  title  as  will  enable  the 
bargainee  to  recover  in  ejectment.  Clay  v. 
wSe,  1C2 

BILL  IN  CHANCERY. 

SeeE^viTX. 

1.  A  deeree,  dismissing  so  mueh  of  a  bill  as  claims 
eue  of  two  separate  subjeeU  in  controversy, 
and,  as  to  (he  other,  di^rmiaing  alio  the 

Vol..  f.  4 


rights  of  the  parties,  Inii  directing  an  account 
to  be  taken,  is  not  final  in  any  respect  between 
the  parties  retained  In  Court  and  their  legal 
representatives,  bat  subject  to  revision  and  ul- 
teration  in  every  pai*t,  at  any  time  before  a  fi- 
nal decree:  without  Uie  necessity  of  a  bill  of 
riview.     TeniUltman  v.  Steptoe,  339 

2.  Sei  UoWKR,.  Mo.  1,  3.  p.  554.  notei  and  same 

note,  p.  S55. 

BOND. 

1.  An  action  cannot  be  maintained  on  an  adminis- 
tration bond,  until,  alter  a  judgment  against 
ihi^  i;xucutoi*or  uilminittfftTor  as  such,  a  devuS' 
ttiVft  Una  litL45n  i$iubll<i'Kt4[  by  means  of  a  m- 
fcrii^/i^uiL  Uordtfn^g  Aditirs  v.  The  Justices 
(if  ffv(ktiek\  1 

£,  Coi:ntiitie  (t4i  meW  ti  thfif)  lies  on  a  bond  with 
coIlMU-rMl  t^iKlttiofi.     h'ard  V.  Johtistoti,       45 

3.  As  tif  \ini  maiUttft  of  ftsHtgijiiig  breaches  in  such 

acriart  pf  covEi'rij^iitf  ib. 

4.  A  iro-iJiif^or,  iti  u  jiiint  nt>ft  several  bond,  may 

(^1it)M|;li  <ti.''«cribejt  mm  «ifiunlu)  be  consider- 
^d  Mi  siipititiUng  Ibr  ihn  performanee of  the 
eoiiflitiriii  i  tJiV?  *OTih  Uehig  **if  th*  above 
bmiH]  L^,  amf  W^  bia  at^curity,  shall,  &c., 
tlwid  ihi'i  oblvgiiliiiki  to  IkT  loid,"  he.  ib. 

£«  A  Ik  1114)  l^iirj;  i^H'tiii  to  tTiiik.c  a  title  to  a  particu- 
(a I-  ti'act  of  SftntJ,  **t*>  eotitnin  a  certain  num- 
l^ei^  &/  iitre*,"  but  not  lihidiiig  the  obligors  to 
ctiTivey  nnj  i^her  f/v<M^t  Umds  to  make  good 
s.  itt^Rdvncy  i  LltL-  only  ri^mcdy  for  such  defi- 
fie  I  icy  TR  n  prntjoriiiuiat  compensation  in  mo- 
ney,  accordiag  to  the  price  agreed  on  for  the 
whole  tract,  with  lawful  interest  from  the 
time  the  same  was  payable.     Chinn  v.  Healcp 

6g 

6.  In  debt  on  a  bond,  if  the  defendant  crave  oyer, 

and  then  ^ad  "contlitions  performed,"  he 
cannot  ta^^' advantage  of  a  variance  between 
the  di'cl^  *Jon  and  bon«l;  and,  though  the 
plaint i^xaare  against  one  of  several  obli* 
f^orny'^out  stating  that  they  were  severally 
&fJUwf  yet,  if  the  bond  appi^ar  to  he  joint  ana 
several,  it  is  sufficient,  l^lereditk^s  Jtdm'x  r. 
Duval,  76 

7.  An  assignment  made  a/ier  the  act  of  1795,  by 

which  bonds  with  collateral  conditions  were 
made  assignable,  is  goo<l,  tliougb  the  bond  was 
dated  before  that  act, '  ib, 

5.  A  bond  tor  keeping  the  prison  rules  should  be 

taken  to  the  shenif  for  the  time  being,  and 
his  successors  in  oficet  nut  his  executors,  ad- 
ndnistrators  or  assigns,  ib, 

9.  But  such  bond,  though  uken  to  tl»e  sheriff  as 

such,  and  to  **  his  executors,  administratora 
or  assigns,"  may  be  assigned  by^him  to  the 
creditor ;  and  a  suit  may  be  iiMUntained  upon 
it,  ib. 

10.  Qwtre,  ean  such  a  bond,  so  taken,  be  tfWgned 
to  the  creditor  by  the  succeeding  sheriff?    ib, 

1 1.  If  the  prisoner  depart  from  the  rtdes  by  an  ti- 

kgal  di8ch»i;gc  from  the  sheriff,  the  creditor, 
having  an  aiisignment  of  the  bond,  has  his  elec- 
tion to  bring  suit  ui»ou  it,  or^o  sue  the  sheriff*^ 

ib. 

19.  In  an  action  on  such  bond,  the  plaintifr  is  oo* 

ly  required  to  shew  a  departsre  frem  fhe 
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i-ales :  the  burden  of  proof  then  devolvM  on  bond;  aaleis  it  appear  tbat  meb  bond  was  te' 

the  defendaot  to  shew  that  the  pHsoner  was  ken  by  a  sheriS*,  «r  other  ^fctr  legally  aatiio* 

discharged  by  due  coui'ae  of  law*    MeredUti^t    >'  '^rized  to  raake  difltrest,  noStett  the  diaCrained 

AdnCx  V*  l)tcDaf,                                          76  effeets.     SmUht  w.  AmMtr,                          596 

13.  At  the  foot  of  a  bond,  with  f  penalty  and  eon-  S6.  Se^FotLTncouiso  Boud,  Now  1,  8.  Giop- 
(Ution  in  the  usual  form,  signed  and  sealed  by  C9ck^9  AtbtCx  ▼.  Dawmm^  605 
I.  S^  a  writing  is  signed  and  sealed  b^  T.  A., 

in  the  following  wonls:  '*  1,  T.  A.,  70m  in  the  noTrvn anipa 

above  obligation  with  I.  S.,  and  am  hU  teeurUi^  uyJVSH UAtutsS. 

«.m'«n.;!?J,firri.l«l^^                            L  Inejeetment,  if  the  iury  find  a  .peebl  Terdict, 

u      -^^f  nKi!  Jl.Jnn    ^^^Tjil^.l^*  m  T^'  *^^^^S  ^^  pUin^fr  entitled  to  Voertai.  nnSi 

1 V^  o^n?r  T  \    fi-lhl^rnuL  *?«  ^  ^^^  Seres.  W/  of  the  traet  sued  Ihr ;    and 

14.  An  alignment  of  sueh  an  instrument,  by  the  ™^  ^^^^jJ^^C^K^m^t^ 
words,  « I  assign  tlie  mtfdn  obUgatiftn/'  is  a  ~^  **"«^*  ^  ^  awarded.  Clay  t.  WhUe^  ttt 
good  assigtiraent  of  the  claim  upun  T.  A.  as 

well  as  1. 1.,                                                 ib.  BREACHES, 

15.  Quaere,  whether  a  declaration  against  the  ad- 
ministrator of  one  of  two  joint  obligors,  aver-  1*  In  an  ac6on  of  covenant  on  a  bond  with  eollale- 
ring  that  neither  the  defendant,  nor  the  tther  ral  oondition,  if  therte  be  no  ftipubtion,  by  ar^ 
obligor,  nor  any  represenutive  of  his  had  paid  <fcfe«,  or  in  the  conditUn  itself;  that  it  diall  be 
the  debt ;  (without  stating  that  such  other  obli-  nerfarned,  the  breach  assigned  should  be  the 
gor  was  dead,  or  that  the  defendant's  intesUte  ,  tailhig  to  pay  the  penalty f  bat,  where  aaeh 
had  ntnived\i\T(i\)  and  alleging,  in  assigning  stipulation  b  either  ^oc^^Mccf  ocimMed^  the 
the  breach,  that  right  of  action  hud  accrued  iaiitng  to  perform  the  condition  may  be  aingB- 
under  the  premises,  against  the  defendant's  ed  as  the  breach.  Wordy.  Jofm$Um.  45 
intestate,  (without  setting  forth  in  -what  man- ^  See  Declaration,  No.  A.  AtwOTo  AdK^rm 
"<?»*,)  be  good  after  verdict?                           i*.  v.  Tawiet,                                                       175 

IG,  In  an  acSon  of  debt  on  a  bond,  the  judgment  3»  See  Covenaht,  So,    4.    AuttirCo  Adm^x  ▼. 

is  always  entered   for  the  i>enalty,  to  be  dis-  fVhitlock'i  Ex'rf,                                          4S7 

charged  l»y  tlie  principal  and  interest:  and,  if  

that  exceed   the  penalty,  the  defendant  has   BREACH  OF  TRUST  AND  CONFIDENCB 

his  election,  and  may  satisfy  it  by  payuig  the 

penaJttjf                                                        ib.  1.  Is  a  eircumstance  from  which  Fm  axjo  may  be 

17.  The  taking  in  execution  the  body  of  one  of  presume  Whitehomand  Wijti,  HineM  and 
ivo  joint  obligors  is  no  9atiafaciion  of  the  debt,  0ther$„  557 
and  does  not  bar  an  action  against  the  other 

obligor,                                 ,»                        ib.  RRTTISH  SUBJECTS. 

18.  See  Attoukby   in  Fac^'p.No.   1,    9,    $, 

Bettt  V.  Cralkf,                                          «S8  t.  See  Trbatv,   Na   1.    Hunter  t.  Fmr/suc'o 

19.  See  Vendor  and  VBNDKd¥^  ^*  ^^  JDevisee,  SIS 
V.  Cunningham* $  Ex^r,              v                 330 

'  20.  Same  point  decided  as  in  LeJtwicK  \^  Berkeley^ 

1  H.  &  M.  61.      Saundert  v.    Hood,   400.  C 
JVewetl  V.  Hood,                                            555 

61.  A  tcroll  annexed  to  a  signature  b  not  sufficient 

to  make  a  sealed  instrument,  unless  it  appear,  CAVEAT. 
iroro  some  expi^ession  in  the  body  of  the  in- 
strument, that  it  was  intended  as  such.    Au»»  U  In  oases  in  which  the  regular  remedy  is  by 
ftV«  Adm*x  ▼.  Whithck^o  Ex^rs,                487  caveat,  a  Court  of  Equity  may  entertain  jurja- 

22.  See  Prison  Rules,  No.  8,  9,  10, 11.    Nooe  diction,  under  circumstances  which  render  its 

T.  Tebbf  and  Wife,                                      501  interposition  just  and  proper,  but  auoh  eirenm- 

S3.  Although  tlie  assi^ee  of  a  bond,  with  or  with-  stances  must  be  made  to  appear  to  the  antisfac- 

out  notice,  takes  it  subject  to  all  the  equity  of  tion  of  the  Court*  J)epe»  v.  Unoardand  Wifi^ 

the  obligor,  yet  such  enuity  must  be  ctearftf  S93 

cmd  manife$tly  established  by  proof,  before  tt  

shall  affect  an  assignee  without  notice;  espo*  CERTAINTY. 
jDiallyf  if  the  obligt>r,  aft^  the  assignment, 

•  promise  payment  of  the  fuH  amount  of  the  !•  Qumre,  whether  an  entry,  for  a  certain  number 

bond  to  the  oBtignee*  Mayo  v.  GUet'o  Adm^r^  of  acres,    '<  on  die  waters  of  Glade  eredc, 

533  joining  the  lines  of  ^/.  W9  land,  and  the  loot- 

1S4.  The  Court  of  Appeals  has  jurisdiction  to  re-  tor*s  own  land  on  W^o  run,'^  be  anffioicntly 

vise  any  judgment  on  a  bond,  provided  the  te-  certain  ?    Depew  v.  Baward  and  Wife,    ^  293 

naUy  amount  to  the  sum  limitad  by  law.  Jycw*  2.  The  rule  that  a  purchaser  is  bound  by  notiee  at 

eU  V.  Wood,                                                 555,  any  time  before  he  receSvesaeonveyanee,  does 

•  '25.  A  landlord  is  not  ^entitled  to  the  summary  not  apply  to  a  Hen  claimed  under  a  written 

remedy  by  motien,  on  a  three  months'  replevin  contnet  so  vajj^  and  indefinite  as   not  to 


INDEX  TO  THE  PRINCIPAL  IfATTERS. 


635 


designate  with  any  certain  br  the  partieolar 
land  in  question.    Levit  ▼.  Jnadiwna^        3U3 

CERTIORAHL  1 

1*  In  a  tnit  in  Chaneerj,  the  ^ill  liaving  referred  to 
the  proceedings  in  another  suit,  *<  as  now  re- 
maining of  record  in  the  same  Court,"  and  the 
answer  having  admitted  that  such  a  suit,  was 
brought,  and  soeh  a  decree,  as  stated  in  the 
bin,  existed:  the  Coort  of  Appeals  will  award 
a  writ  of  certiorari  for  a  transcript  of  the  re< 
eord  referred  to,  and  receive  it  as  evidence,  so 
fiu*  as  admitted  br  the  answer.  Hooper  and 
Hyej*Moy9term\dmfe,  119 

CHANCERY. 

1.  As  to  the  liability  in  equity  of  a  purchaser  hav* 
ing  notice  of  an  encombrance ;  see  Jflair  ▼. 
Otvfef,  38 

^  In  a  suit  against  such  purchaser,  a  person  who 
joined  Iho  vendor  in  the  deed,  for  the  purpose 
of  relinquishing  a  collateral  chdm,  need  not  be 
a  party,  ib, 

3.  An  answer  (lied  in  the  name  of  one  of  three  ex- 

ecutors (the  decree  being  in  favour  of  the 
plaintiff)  is  not  to  be  taicen  as  their  joint  an-' 
swer.  S^  Answer,  No.  I.  Chinn  v.  Beale,  63 

4.  Where  a  plain  tiif  sues  in  Chancery  for  a  oonve^- 

auce  of  a  specific  tract  of  land,  and  also  for  a 
conveyance  of  other  lands  to  make  iH>  a  defi- 
joiency  of  quantity;  (relating  to  which  deficien- 
cy he  prays  a  discover^;)  but,  according  to  the 
contract,  appears  entitled  ut  compensation  in 
money,  and  not  In  lands;  the  Court,  aflcr  de- 
creeing the  first  mentioned  conveyance,  (the 
deficiency,  and  the  sum  to  be  allowed  for  it, 
being  ascertained,^  will  go  on  to  decree  the 
compensation,  without  turning  over  the  party 
to  a  Court  of  Law.     Chinn  v.  /leaiir,  63 

5.  In  cases  where  it  is  proper  and  necessary  to  go 

into  equity  for  a  discovery,  the  Court  (having 
pouesslon  of  the  subject)  will  proceed  to 
decide  the  cause,  without  tumins  the  parties 
round  to  a  Court{of  Law,  notwithstanding  (if 
such  dbcovenr  had  not  been  necessaiy)  relief 
might  orinnaily  have  been  had  at  Uw.  Chi- 
chetter'f  Ex'x  v.  Vatt^s  Adm\  98 

6.  In  a  suit  in  Chancery,  the  bill  having  referred  to 

the  (iroceedbgs  in  another  suit,  *^as  now  re- 
maining of  record  in  the  same  Court;"  and  the 
answer  having  admitted  that  snch  a  suit  was 
brought,  and  such  a  decree  as  stated  in  the 
bill  existed;  the  Court  of  Appeals  will  awant  a 
writ  of  cerrioran  for  a  transcript  of  the  record 
referred  to,  and  receive  it  as  evidence,  so  fiir 
as  admitted  by  the  answer.  Hooper  and  Wife 
J.  Rojftter  and  ffife,  1 19 

7.  An  administrator  to  whom  a  credit  for  a  sum  of 

money  paid  by  hira  to  the  guardian  of  pne  of 
the  dutribnte^  has  been  allowed  by  a  final 
decree  in  Chap^ry,  is  a  competent  witness, 
in  behalf  of  the  award,  to  prove  the  payment 
of  the  money  to  her  guardian;  though  the 
latter  was  no  party  to  the  decree,  ib. 

8.  On  an  appeal  from  an  interlocutorr  decree,  if 

proper  parties  to  the  suit  appear  to  be  wanting, 
the  Court  ^f  Appeals  will  not  ^c^ve  it  to  the 


Chancellor,  but  will  Itself  direct  such  parties  to 
be  made.  Hooper  and  h''ife  v.  Roytter  and 
Wife,  119 

9.  In  a  suit  for  contribution  against  legatees  or  dis- 
tributces,  the  executor  or  administrator,  or,  if 
he  be  dead,  the  person  who  succeeded  him  in 
the  executorship  or  administration,  ought  to  h*i 
made  a  party ;  unlets  it  appear  that  the  account 
of  such  executorship  or  administration  has 
been  regtilariy  made  up,  and  the  estMte  there- 
upon delivered  over  to  the  legatees  or  distribu- 
tees,-      .  ib. 

10.  In  what  ease  interest  ought  to  be  charged 
against  an  executor  from»  the  date  of  the  ile- 
cree  only.  Fitzgei^aidt  Ex*r  of  Jonet,  t.  Joneo, 

150 

11.  On  a  settlement  of  accounts  in  a  Court  of  Rqui- 
ty,  H  decree  will  be  rendered  a^inst  a  plaintifi^ 
for  a  balance  of  account  api>earing  due  to  a  de- 
fendant, ,  ib. 

12.  See  Interbst,  No.  9. 

13.  See  Jurisdiction,  Na  3.  Depew  v.  Howard 
and  mfe,  293 

14.  See  Deckeb,  No.  8,  9.  Templeman  v.  Steptoe, 

339 

15.  An  answer  in  Chancery  (though,  in  form^\  rC' 
«/^titietn  a  question  put  in  the  bill)  iFnot  evi- 
dence, whei-e  it  asserts  a  right,  djprmativeijf^, 
in  opposition  to  the  plaintiff's  demand;  but  the 
defendant  is  as  much  bound  to  establish,  such 

,     asiiertion  by  independent  testimony,    as    the 
plaintiff  is  to  sustain  his  bill.    FMfne*  v.  Coleo^ 

373 

16.  An  issue  out  of  Chancery  ought  not  to  be  direct- 
ed to  try  a  claim  altogether  unsupported  by 
testimony,  or  a  title  not  alleged  in  the  bill,  but 
suggested  in  the  answer,  without  prooC  Nei- 
ther is  this  rule  to  be  varied  by  the  circum- 
stance that  infants  are  interested,  ib, 

17.  See  KQ.U1TY,  No.  22,  23.  ib. 

18.  See  EQ.U1TY,  No.  24.  Vaniiey  v.  Hopldno,  419 

19.  5^tf  E  <^u  1 T  y ,  29,  30.     7  "odd  v.  Bowfer,      447 

20.  See  Mortoage,  No.  I.  Qreen  v.  Price.    449 

21.  See  Purchase,  No.  1.  Day  Y.JIktrdQcht  40() 

22.  See  Appeal,  No.^  5,  6.  id. 
2d.iS(!elNjvNCTioN,  wo.  2.    Humphrey^t  Mm*r 

V.  M*Clenachan^9  AMr  and  Heif*9f  493 

g4.  iSfe  Vendor    and   Vendee,  No.  12,  13. 

aame  case,  p.  .    500 

25.  See  Set-Opf,  No.  1.  Dan^rfield  v.  Rootet, 

529 

26.  See  Dower,  No.  1,  2.  note  to  p.  554.  and  555. 
^,  See  {Rqja  IT  Y,  No.  39.     Whitehom  and  Wife 

V.  Hineo  and  othero,  557 

28.  See  Fraud,  No.  4.  ib. 

29.  See  Eq.uiT  Y,  No.  43.  Moon  v.  Campbell^    604 

CLERICAL  OMISSION* 

1.  Sm  Depositions,  Na  1.  MarafiaU  wi,  Frii*' 
lie,  .  247 

COLLATliHAL  CLAIM. 

1.  A  person  who  joined  in  a  deed  for  the  narpose 
of  relinquishing  a  collaterid  drum  need  not  he 
a  party  to  a  suit  in  equity,  by  the  ela|otaiit  fr/ 
an  encumbrance,  against  a  imircbaser  having 
notice.    J^Jeir  v.  Qjvkt^  .       38 
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COLLATERAL  COWDflTlOK. 

1.  Cormani  (a»  well  m  debt)  liet  on  a  bond  with 
collaterfil  dotiditiofu     Ward^.Johntfn^        i5 

%  As  to  the  manner  of  aMignitig  breaohes  in  kaeh  3. 
action  of  covenant,  ib. 

S.  An  aiftignment  made  after  the  aet  of  1795,  by  4. 
m-hich  bondt  with  oolUteral  conditiont  were 
made  assignable,  is  good,  thoQgh  the  bond  was 
dated  before  that  aet.    Mere(Eth*§  AdnCtc  v. 
Ihwatf  76 

CiiMMISSIOKER  IN  CHANGEftT.  ^* 

See  AecouKT. 

COMMISSIONERS  OF  THE  REVENCB. 

1.  See  Lanvs,  No.S4^  81.    Tanee^f  t.  Hopkine^ 

419 

COMMISSIONS  ON  MONEY. 

V 

I.  Under  circumatancee  k  commission  of  7  1-^/er 
cent,  may  be  allowed  an  executor  on  all  his  re- 
ceipts and  disbursements ;  the  jretd  and  per* 
eoneU  estate  having,  In  obedience  to  the  direc* 
tions  of  the  will,  been  kept  together  and 
tnaniiged  by  him.  FittgeraUi^  Esrr  of  Jones, 
T.  Jottest  150 


COMMISSIONS  TOTAKE  DEIHWITIONS. 

1.  iSeeDBPOtiTiONt,  No.  1,3,3,  4.    ManhaU 
▼.  Fritbie,  347 

COMMON  LAW. 

I.  Qudtre,  whether  a  setitrirv  Is  exonerated  at  com^  ^ 
mon  lavf^  by  the  plaintiirs  accepting  a  confes- 
fioo  of  judgment  t'roni  the  prinapal,  and  grant- 
ing him  a  stay  of  execution,  by  an  Agreement 
to  which  the  iecurity  was  not  a  party  ?  Hard 
T*  Johneten^  45 

COMMONWEALTH. 

1.  The  practice  of  law  is  not  an  ofice,  or  plate, 
onderthe  Comrnonipeci/M.    Lef^h'wcase,    468 

COMPENSATION. 

1.  A  bond  being  given  to  make  a  6tle  to  a  partioa- 
lar  tract  of  land,  "  to  eontain  a  certain  numlMsr 
of  acres,"  but  not  binding  the  obligors  to  con- 
vey any  other  opecific  tando  to  makie  «ood  a  de- 
ficiency ;  the  only  remedy  for  such  deficiency 
ii  a  proportional  eompe  nation  fn  moneif,  ac-^. 
cordmg  to  the  price  agreed  on  for  the  whole 
tl^et,  with  lawful  mterest  from  the  ti^e  the 
aamewasp^abla.     China  v.  Haale,  63 

S»  Where  a  plaintiff  sue9  in  ChMocery  for  a  convey- 
ance of  a  specific  tract  of  land,  anil  also  for  a  3. 
conveyance  of  other  fandg  to  make  up  a  deficien-  . 
•By  Of  quantity;  (iielating  to  mhieh  deficiency 
he  prays  tnUscovert/f)  but,  according  to  the 
^  oODtraot,  appears  entitlt^  to  compensation  in 
nwnep,  and  not  in  hmikt  the  Court,  after  de- 
crecio^the  first  mentioned  conveyance,  (the 


deieiency,  and  the  ftom  to  he  dtdiined  ^  lt« 
being  aseerti^aed,)  will  go  on  to4ieree  the 
compensation,  without  turning  over  the  paitj 
to  a  Court  of  Law.     Cldna  t.  Heakt  63 

See  DetioibncYi  No.  S,  4,  5^  6.  BhB  t. 
Cunninghaiife  ^itV,  t».  «S§ 

Sse  Vendor  aso  VEWUEfc,  Ho.  10,  II,  1«, 
13.  fhtmphrep'e  Adm*r  t.  Jt^Cknaehan^B 
Adm*r  and  Ueirt,  493.  $00 

COMPROMISE. 

An  attorney  in  fact  having,  l»y  mistake^  bad  a 
survey  made  of  laud  not  belonging  to  hia  em- 
pk)]rer;  but,  aderthe  torrey,  the  em  picker 
Daring  executed  a  bond  to  make  him  a  eon- 
▼eyance  of  part  of  the  hmd  ao  sonreyed  ;  and 
having  snatched  and  torn  the  bond  ao  given  ; 
for  which  /rea^4  a  suit  was  threatened;  nnd 
thereupon  two  bonds  for  moiM^y  being  gireo  by' 
the  employer,  in  full  satisfiicfionfor  tetfini;  the 
above  bond,  and  for  the  attorney's  acrvnoea^ 
the  lail-mentioaed  bonds  were  considered  aa  a 
bar  to  any  claim  of  the  attorney  under  the 
origindl  oontcact,  and  adjudged  valid  and  obliga- 
torfi  notwithstanding  the  nieiake  in  the  sur- 
vey was  not  discovet^ed  until  ailer  thoae  bonda 
were  executed.    Belts  t.  CraUe^  23t 

CONDITION. 

I.  In  an  action  ftfctn^efumt  <m  a  bond  with  ecfflate- 
ral  vandition,  if  there  be  tio  stiptdaiimt,  by  or- 
tictes,  or  In  the  conditien  hie%  that  ft  shall  be 
performed,  the  breaches  assigned  should  he 
the  failing  to,pa;f  the  peno/e^/;  but  where  aueli 
stipulation  is  either  tjtpreased  ae  impHeti^  the 
failing  to  perform  the  conditiaii  may  he  as- 
signed as  the  breach.  fVttrd  v.  Jvhuton,  45 
I.  A  co-oblifor,  b  a  joint  and  several  bond,  may 
(though  describe<l  as  a  security)  be  eonsWered 
as  stipulating  for  the  perfemnuice  of  the  eon- 
dition ;  the  words  being  "  if  the  above  boanA 
X.,  and  W.  his  seeuriiy,  shaO,  Ice.  then  this 
oMigadoR  to  be  void,**  ko.  i5. 

3.  5!reBoii»,  Nal3,  Aho^a  Adm're  w.  TVwtee, 

175 

CONFESSION. 

1-  Where  two  deflmdants  have  appeared  and  ptead- 
oJ,  an  entiy  in  the  record  "  that  the  partiea 
came,  kc  and  the  defendant  JL  acknowledged 
the  plaintiff's  action,  and  therefore  iudgmeat 
against  the  said  defendants,**  nrost  be  uuder- 
stood  as  a  judgment  against  both  mi  l3ie  eon* 
fession  of  one,  and  therefore  erroneoo^  Ward 
V.  Johnston,  45 

Id  reversing  the  judgment  ibr  tinit  error,  the 
Court  ought  to  direct  the  proper  judgment  to 
be  entered  sttainst  the  defendant  who  confeaacd, 
as  weR  M  nirtber  prooeedmgs  against  the 
wther,  1*. 

fn  suth  case,  the-plaiatifrhaving,  after  the  judg- 
ment, \m)ved  for  permission  to  proceed  against 
the  secarity ;  and  it  appearing,  by  a  bill  of  ex- 
ceptions on  thb  motion,  that  the  judgment  had 
been  confesaed  by  virtue  of  an  agreement  (to 
which  the  securtty  was  not  a  partv)  that  a 
stay  of  execution  should  b«l  ITlo>(red  the  pHnci- 
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pst;  6ie  Oourt*^n  rerenin^  the  jndgmenty 
ought  to  haTc  given  the  security  leave  to  plead 
pmt  darrein  cmtinnafict ;  all  the  proceedhigs 
Mivht^  b«eo  brought  up  by  a  writ  of  tuptrtc^ 
4ka$.  ,  fFard  t.  Johiuton,  AS 

QafT&f  irhether  a  security  is  eionerated  at  law, 
or  in  e<|aitjr,  by  the  phdiitHTs  aceeptiog  a  eoo- 
fetaioB  of^itdgpnneiit  from  tlie  prmeipal,  and 
grantmg  bun  a  stay  of  ezoevition  by  au  agree- 
ment to  which  the  security  was  not  a  party  ? 


COffTRACT. 


ib. 


CONPISCATfOI^. 


See  Escheat,    No.  3. 
Day  V.  Murdoch, 


PtJBCRAS«,    KO.    1. 

460 


CONSENT 

t.  Of  parties,  eannot  give  the  Court  of  Appeab  JQ- 
risdictioD.     Clarke  v.  Caruif  160 

9.  In  what  cases  H  may  be  presumed  to  have  been 
given  to  the  taking  of  depositions.  See  Dbpo* 
ti TICKS,  No.  1.  and  .1. 

-3.  See  Record,  No.  4.    Chapmam  v.  Ckapmarit 


1.  A  eo-obligor,  in  a  joint  and  several  bond,  may 
(though  described  as  a  security)  be  consMered 
as  uHpidaHng  for  the  peHbrmance  of  the  con- 
dition; the  words  bemg  <*if  the  above  bound 
L.,  and  W.  his  securiUr,  shall,  kc,  then  this 
obligation  to  be  void,7  Ico.     IVard  v*  Jokrutofi, 

45 

%  A  bond  being  given  to  make  a  title  to  a  particu- 
lar tract  of  land,  *'to  eontain  a  certain  number 
of  acres,"  but  not  bbiding  thet>bligors"to  con- 
vey any  other  tpecific  ionda  to  make  ^twd  a 
dc£cienoy ;  the  only  remedy  for  such  deficien- 
cy is  a  proportional  eompensatioa  in  tMneiu 
according  to  the  price  agreed  on  for  the  whole 
tract)  with  lawful  interest  from  the  time  the 
same  "was  payable.     Chiun  t.  Heiiie,  63 

8.  If  A.  promise  R  that  if  he  and  A.'s  daughter 
marry,  '*he  will  endeavour  to  do  her  eqtwX 
jjiistice  with  the  rest  of  his  daughters  as  fast  as 
It  is  in  his  potoer  with  convenience,*^  and  the 
marriage  be  afterwards  had  with  his  c(»nsent  s 
the  promise  is  sufiieiently  certain  and  obliga* 
tory.  Chichetter^t  JELr'x  v.  V(m*9  Mm'r,  yS 
596  4.  In  such  case,   A.  has  not  his  Hfe-Hme  to  per^ 


4.  See  AccotTNT,  No*  6.    l\idd't.  Botcyer,   447         form  it  in;  but,  in  a  reaaonabUt  time  at^r  the 
9,  A  mortgagee  without  notice  ^all  lie  protected  marriage,  (taking  Into  consideration  his  pro- 

against  a  prior  equitable  title ;  if  the  person  P^rty  and  other  ciroamstances,)  is  bound  to 

having  such  title  either  encouraged   him  to  make  an  advancement  to  B.  and  wife,  equal 

take  the  mortgage,  or,  knowing  of  his  inten-         to  the  largest  made  to  his  other  daughtei*s,  ib, 
tion  to  take  lt,st6odby,  and  made  no  objection.  5.  A  promise  in  the  above-mentioned  terms  enures 


Green  v.  Priot, 

CONSIDERATION. 

iKwCowTKACT,  Na  8.    Lewi9T. 


449 


Madiaom, 
3U3 

^  A  deed  from  a  husband  and  wife,  without  her  pri- 
vy examination  and  relinquishmmt,  is  utterly 
void  as  to  her,  and  furnishes  no  consideration 
to  support  a  subsequent  conveyanoe.  Harvey 
and  fvife  w.  Peekt,  518 

$k  Gro89  inadequacy  of  consideration  is  a  oircum- 
stance  from  which  fraud  mav  be  presumed  in 
a  Court  of  Equity.  H'kitehom  and  tVife  v. 
Itittea  and  othcre, 

OOKSTRUCTION  OF  LAWS. 
SeeAcTi  or  Assembly.    TaBATv, 

CONSTRUCTION  OF  WILLS. 


tn  the  joint  benefit  of  the  husband  and  wife ; 
and  is  not  to  be  satisfied  by  a  conveyance  of 
land*  to  the  vife.  The  husband  (to  whom 
the  promise  was  made)  has  his  election  to  con- 
sider it  a  personal  contract ;  and,  if  he'  sur- 
vive the  wife,  may  sue  in  bk  own  right  to  re- 
cover damages  for  a  breach,  ib. 
6.  A  husband  surviring  a  wife  (or,  in  ease  of  his 
death  afterwards,  his  executor  or  administra- 
tor) may  (paintain  an  action  on  a  personal 
contract  made  with  the  wife  before  th^  mar- 
riage, or  for  their  joint  benefit  afterwards ;  not- 
withsunding  he  did  not  take  admtuUtration 
on  her  estate,  ii, 
557  7.  SeeATTOttNEY  IN  PacT|  No.I,  3.  JBettt 
V.  CraUe,  238 
It  teemt,  that  a  contract,  UAder  seal,  between 
two  brothers,  by  which  one  of  them,  for  a  fair 
and  valuable  consideration,  agrees,  that,  when 
he  shall  obt'iin  ponession  of  a  tract  of  land 
expected  to  be  devised  to  him  by  their  father, 
he  will  convey  it  to  the  other,  is  not  contra 
bono*  moreo,  and  may  support  an  action  of 
covenant  at  law,  or  be  enforced  specifically  in 
a  Court  of  Equity,    /xra^s  v.  AiadisoM,     SOS 


I.  In  construing  wills,  the  cardmal  rule  is  to  col-  .     , 

Sect  the  intention  of  the  testator  from  the  9.  The  rule,  that  a  purdiascr  is  bound  by  notice 
whdie  will  taken  together,  without  i-cgard  to  at  any  time  before  he  receives  a  conveyance, 
any  thing  technical,  or  any  particular  torm  of  does  not  apply  to  a  Uen  claimed  under  a  writ- 
words;  and  if  such  intention  be  l^iwftd,  (as  not  ten  contract  so  vague  and  indefinite  as  not  to 
creating perpctohies,  or tJielik^)  full  effect  designate  withi«;»y.oertaio'ty  dni^  particuhir 
outht  to  be  given  to  it  by  the  Courts.  Wyalt  knd  in  question,  i^. 
V.  Sadler's  fleirs,  and  Johnson  and  others  v.  10.  5^e  Purchaser,  No.  9,  10,  11,  W.  Mtdlv, 
Johnson**  ffidow(mdJ)evite€s,    537.  and  549  Ctmnitt^ham's  Bx\                   33a  336.  338 
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11.  See  OovEKANT,  No.  4.    JxutinU  Ada^jt  t. 

1fhitlock*s  Ex^rt,  iS7 

12.  Hee  Vendor  and  Vbndbb»  No.  10, 11.  12,  2. 
13.     Hum^hretfa   Mm'r  v.  JM^Cleiiachan*i 
AdnCrs  and  Metr$,  493.  500 

CONTRIBUTION. 

1.  In  a  suit  for  contribation  againBt  legatees  or  dis- 
tribotee«»*the  exeetitor  or  adminUtrator  when 
to  be  a  party,  and  when  not  Hooper  and 
Hye  V,  Hoytter  and  ffife,  .119 

CONVEYANCE, 

1.  Notice  of  a  Sen  or  encumbrance  on  property  ^ 

binds  the  parchaser,  if  received  by  him  at 
any  time  before  1;he  execution  of  the  convey- 
ance*    Bkdr  T.  Ovf!e$,  38 

2.  In  a  suit  in  et^mtf  by  the  cUimant  of  an  encum- 

brance against  a  vendee  havine  notice,  a  per- 
son who  joined  the  z^endor  in  the  deed^  for  the  3. 
purpose  of  relinquidiing  a  collateral  claim, 
neefi  not  be  a  party,  1 6. 

3.  A  purchasing  agent  is  a  competent  witness  to 

prove  that  nh  principal  had  notice  of  an  en-  4. 
cumbrahoc^  notwithstanding  such  agent  join- 
ed in  a  deed  conveying  the  property  to  the 
principal  tree  from  the  claim  of  any  person 
whatsoever,  ib, 

4.  A  person  out  of  poaoetsion  cannot  convey  by 

bargain  and  sate  such  a  title  as  will  enable  the  1. 
bargainee  to  recover  in  ^eetmenL     Gay  v. 
W&te^  162 

5.  The  role,  that  a  purchaser  is  bound  by  notice  at 

any  time  before  he  receives  a  .conveyance,  does 
not  apply  to  a  Hen  claimed  under  a  written 
oontnict  so  vague  and  indefinite  as  not  to  de- 
signate with  any  certainty  the  particular  land 
in  auestion.     Lrune  v.  MadUoniy  303 

6.  tSinrDEED,  No.  C.    Yancey  v.  Hopkint,      419  2; 

7.  See  Infant,  Na  9.  Uf. 

8.  See   Heirs,   No.   2.     IhmphreyU  Adm^r  v. 

M^CleimcltanU  AdttCr  and  Hciro,  493 

9.  tSfftf  Vendor  AMD  Yen  DEE,  Na  12,  IS,  tame 

case,  500 

10.  See  Husband  and  Wife,  No.  7.    Harvey  3. 
and  Wife  v.  Peckt,  518 

11.  What  are  badges  of  fraud  in  obtaining  a  deed^  4. 

ib, 

13.  Under  what  circumstances  a  deed  obtained 
from  a  roan  of  -weak  understanding  may  be  set 
n^e  in  equity.  Whitehomand  nife  t.  Oi^ie% 
andot/tert,  557 

14.  See  PuucHASBR,  No.  20,  21,  ib. 

COPIES. 

1.  By  virtue  of  the  24th  section  of  the  District 
Court  law  of  1792,  the  copies  tlierein  allowed 
arc  good  evidence  in  suits  brought  since  that  5. 
act  took  effect;  ulthouj^h. the  filing  of  the  ori- 
giniils  was  before  tUat  Uui^.  AtveU'a  Adm*ra 
V.  Tffwlea,  175 

COSTS. 


29.  t.  5.    So  deeided  in  JktRea  ▼.  Jkiratr, 
note  to  p.  179 

On  an  appeal  in  a  mill  ease,  the  parly  prevaitia|; 
ought  to  be  allowed,  in  the  bill  a£  coat^  tlie 
mileage  and  attendance  of  his  witnesKs  aom- 
mooed  to  the  Court  of  Error;  though  the 
Court  determined  on  viewing  the  record  osily, 
and  therefore  did  not  examine  the  witnesses. 
Eppet  V.  CraUct.  35S 

COURT. 

The  Jury  and  not  the  Gmr/,  are  exclnsireljr 
judges  of  the  credibility  of  witnesses.  Har* 
riion  v.  Brock,  ^2 

A  judgment  ought  not  to  be  reversed  on  the 
gHHind  that  the  Court,  at  the  instance  of  tlie 
party  agninst  whom  it  was  rendered,  admitted 
improper  evidence,  or  erroneously  eompelled 
the  other  party  to  join  in  a  demurrer  Co  evt« 
dence,  .  s^. 

The  Court  ought  not  to  trust  the  Jury  with  il- 
legal or  improper  evidence,  however  unimpor- 
tant it  may  be  to  the  cause.  Brovn  mad 
Boisoean  v.  May^  288 

If  a  Court  give  a  right  judgmtiU  for  a  "wrong 
reason,  it  ought,  nevertheless,  to  be  affirmed. 
JVeweUj.H'ood,  555, 

COVENANT. 

Coventmi  (as  well  as  debt)  lies  on  a  bond  vith 
collateral  condition.  If  there  be  no  st ipula* 
tion,  by  articles,  or  ia  the  condition  itaeIC 
that  It  shall  be  performed,  the  breach  assignea 
should  be  the  Ceiling  to  pay  the  penalty .-  but 
where  such  stipulation  n  either  exprened  or 
implied,  the  tailing  to  perform  the  eonditioQ 
may  be  assigned  as  the  breach*  Ward  ▼• 
Johnston,  45 

A  co^bligor,  in  a  joint  and  several  bond,  may 
(though  describee!  as  a  semrit^)  he  considered 
as  stipulating  for  the  performance  of  tlie  con* 
dition  ;-  the  words  being  **  if  the  above  bound 
L.,  and  W.  his  security,  shall,  he  then  this 
obligation  to  be  void,"  kc.  ib. 

See  Contract,  No.  8.  Lewis  v.  Ma^son*, 

305 

In  covenant,  on  an  agreement  to  conrey  t&e 
par^s  interest  in  a  certain  sifit,  and  (iu  eaie 
the  defendant  in  that  suit  was  i^t  legally  bound 
by  his  undertaking)  then  to  oonvey  the 
right  of  such  party  to  certain  land,  a  declara- 
tion charging  a  refusal  to  convey  the  interest 
in  the  suit,  or  the  right  to  the  land,  (without 
setting  forth  the  fiulure  to  recover  in  the  suit, 
and  a  subsequent  refusal  to  con>ey  the  land,) 
is  substantially  defective,  and  not  to  be  cured, 
by  a  geiiet*al  verdict,  assessing  entire  damages. 
Austin^ s  AdtfCxY.  IV/dtlock^s  Ex'ro,         487 

iS^e  Vendor  AND  Vendee,  No.  10,  11,  1^ 
13.  Humphrey's  Adn^r  v.  Ai'Ctenac hates 
AdttCrs  and  Heirs,  493.  500 

CREDIBILITY. 


1.  Interest  on  costs  could  not  propcriy  be  allowed  1.  The  Jttry,  and  not  the  Co«r/,  are  ^^^^^^ 
under  the  act  of  18U3,  2  liev.  Code,  p.  30.  c.         judges  of  credibility.    Harrison  ▼.  Brock,     2* 
6 


tBMX  TO  THB  PRINCIPAL  MATTERSf.  g3g 

CREDITOR.  ^  See  Paper  Money,  iJo,  3.  my  t.  Murdoch, 

*•  The  creditor  of  an  inrolvent  prisoner,  who  has  ^  A. 'debtor  ought  not  to  be  allowctl  a  set-off  fffw* 

the  libertr  of  the  rules,  Ss  bound  to  gire  »ecu-  ««  «9»«>y)  for  unliquidated  and  dUputed  elaims 

r^'..    J"1P^**^."**'*  t>"t  the  Sheriff  cannot  RgHinst  his  creiUtop,  purchased  by    him  after 

legally  discharge  him,  unless  he  be  actually  in-  »tt»t  brought  by  the  treditor  aAunst  him    Dan- 

•plvent,  and  being  so,  the  piaintiff,  having  no-  S^field  y.  Rootet,  Adm'r  of  Baylor,           529 

fice  thereof,  refuse  to  pay  his  fees,  or  to  gire  ^       jr     » 

bond  for  the  payment   thereof.    Meredith**  ««^ 

AdnCiTx,  Dirvil,                                          7I  DECLARATION. 

«.  If  the  prisoner  depart  from  the  rules  by  an  ille-  ,  ,    ^ 

cnaf  discharge  from  the  sheriff,  the  creditor,  *■  '»>  "«W  00  a  bond.  If  the  defendant  crave  over 

havmg  an  assignment  of  the  bond,  has  his  elec-  *"<*  '*»«"  P»ead    *•  comlHIons  performed  '^  he 

tion  to  bring  suit  upon  it,  or  to  sue  the  sheriff,  cannot  take    advantange  of  a   variance  be- 

ib.  tween  the  declaration  and  bond  ;  and,  though 

3.  In  an  acUon  on  such  bond,  the  plaintiff  is  only  the  plaintiff  deeUre  against  one  of  several  ob- 

required  to  shew  a  departure  from  the  roles  ;  ."S?"*  without  stating  that  they  were  several- 

theburden  of  proof  then  devolves  on  the  de-  '^ '*<^n<*»yc^  W*  the  bond  appear  to  be  ioint  and 

fendant  to  shew  that  the    prisoner  was  dis.  •«voral,  it  is  sufficient.    Meredith'*  Adm'a:  v 

charged  by  due  course  of  law,                       ,-5.  fhixfol^                                                        *  ': 

4.  See  Paper  Monet,  No.  3.  JDoy  y.  Murdoch,  ^  '**«  judgment  of  a  County  Court  be  declared 

c     c,      r.  ^r  ^  *^  "P*^"^*'«*l""«terly  term,  and  the  transcrint 

5.  See  Debtor,  No.  3.    Dan^er/eldr,  Bootee,         IM^uced  be  of  a  jmlgment  at  rules,  (whiSi 

539         ought  to  have  been  entered  asof  such  quarter- 

a  The  phiinliff  in  ejectment  may   recover  leas 

DAMAGES.  ^»d  than  the  quantity  suied  in  hU  declaration. 

'       ^*^^»frhtte,  16J 

i.  What  cireumttanees  ought  not  to  be  received  in  **  V/fre,  whether  a  declattition  against  the  ad- 

evidence,  by  way  of  mitigation  of  damages  on  ministrator  of  one  of  two  joint  obligors,  aver- 

a  joint  plea  of  '' not  pdky**  in  trespass  viet         "Jlf     **  "^'thcr  the  defendant,  nor  the  other 

arm**,  aeainst  two  defendants  for  breaking  the  ow»gor,  nor  any    representative  of  his,  had 

plaintiff's  close,  and  beating  his  slaves.  Browii         Pfjr  ^^^  ^^^^  J  (withont  stating  that  such  other 

imdBoiteeaur.  May,  ^8  oWigor  was  dead,  or  that  the  defendant's  in- 

testate  had  survived  himj;  and  alleging,  in  as- 
DEBT.  "gn'Jg  tHe  breach,  that  ri^ht  of  ac^nllad  Tc- 

crued^  under  the  premises,  against  the  defend- 
1.  In  debt,  on  a  bond,  if  the  defendant  crave  oyer,  *"'  "  intestate,  (without  setting  forth  in  what 

and  then   plead  «*  conditions  perfoi^jed,"   he  "S^®**'^  5f    gwid  al'itr    verdict?     .iiveWe 

cannot  Uke  advantage  of  a  variance  between  ^      '^^rev,  J  owlet,  j^- 

the  decUi-atiqn   and  bond;   and,  though  the  **  »»  ^-je^traent,  it  the  term  laid  in  the  declai-atiou 
pUintJff  declare  against  one  of  several  obligors,  e*P«ro   belore  the  decision  of  ihe  cause,  the 

without  statmg  that  tliev  were  severally  bound,  pracuce  is  to  grant  leave  to  amend  ihu  deola- 

yet,  if  the  bond  appear  to  be  joint  and  sevei-al,  ?*'?"  5f  enlarging  the  term.    Hunter  v.  /Wr- 

it is  sufficient    Mieredith^e  AdnCx  Y,  JhtvaL  ^    jn-x^e  JJev^e,  ^.^ 

5.  In  debt  on  a  bond,  the  judgment  is  always  en-  MHocffTs  Ax  rs,                                       ^^ 
tered  for  the  penalty,  to  be  dischargcsd  by  the 

principal  and  interest :  and,  it  that  exceed  the  i»i?noi:.o 

•penalty,   the  defendant  has  his  election,  and  Ur^CREE. 

may  satisfy  it  bv  paying  the  penalty.    AtwelPs  ,  ,       ,    ,  . 

AdnCrt  V.  Tovflet,                                         175  *•  An  administrator,  to  whom  a  credit,  for  a  suta 

A  The  Uking  in  execution  the  body  of  one  of  two  ^^  monej  paid  by  him  to  the  guardian  of  one 

joint  obligors  is  no  satisfaction  of  the  debt,  and  5^  ^«  distributees,  has  been  allowed  by  a  final 

does  not  bar  an  action  agauist  the  other  obli-  decree  in  Chancery,  is  a  competent  witness, 

gor,                                                                 jA.  '"  behalf  of  the  ward,  to  prove  the  payment  of 

4  Prior  to  the  1st  of  May^  1804,  the  CourU  of  ^"c  money  to  her  guardian;  though  the  latter 

Chancery,   on  debts  not  bearing  uiterest  in  ^**  "**  P^^7  ^^  **>«  decree.   Hooper  and  Wife 

,  terms,  could  not  grant  interest  subseqent  to  ^' Hoyater  and  Wije,                                   lj«» 

the  date  of  the  decree.    IMlHard  v.  Totnlin-  ^'  ^"  •"  appeal  fboni  an  Int^Vfocutory  decree,  if 

*»if  ^c.                                                         183  proper  i>arties  to  the  suitappear  to  be  wanting, 

nPRTrm  J^®       .f*  of  Appeals  will  not  leave  it  to  the 

ur.U  I  UK.  Chancellor,  but  will  iuelf  direct  such  parties 

•    A  J  V*        •*!..     I        .                 .      .  to  be  made,                                                    ,a 

I.  A  debtor  withm  the  prison  rules  is  still  a  true  3.  In  what  case  interest  ought  to  be  char-t-d  acainst 

S^^L'^J*!/^*^  /.^*.i"^[  "J?i^'  *!,»**^'  *^"  executor  from  the  date  of  tl»e  cl^reS 

•hoQld  be  transferred  by  the  sheriff  to  his  sue-  Fitx^eraldy  ^x^r  of  Jones  v  Jones             I  'c; 

cesBorln  office.  MmdithUAdnfx  v.  Bmal,  76  4.  On  a  settlement  of  accounts  in  a  CouriofKquiev 
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I 
a  de«ree  viU  be  rendered,  i^iioit  a  pliuntifffbr  7-  See  Ihvakt,  Nd.  &    Fonc^  t.  JkpiamM,   419 
a  balance  of  account  appeanngdue  to  a  defend-  8.  See  Scroll,  No.  1.    Jlu»tin*$  Ma^jc  w.  IfAif* 
ant    Fitx^yrtild,  Ej^r9fJone9,yr»J9ne9,  ISO         UckU  Bs're^  W 

5.  Prior  to  tbe  Ist  of  May,  1804,  the  Coaru  of  9.  iStff  Vbn^or  and  V&NniLf,  No.  1^  11,1^ 
Chaneerj,  on  debU  not  bearing   intereit  in  IS.     Humphrejf^    •4E^'r   v.    J^ClenochaCe 

terms,  ooald  not  grant  interest  flubte<iaent  to         Arfm^ra  ond  i&r%^  493.  500 

the  date  ot  Uie  decree.  DUHard  v.  TomSruon,  tO.  A  dee<l  from  a  hu&band  and  wife  witboot  her 
&c.  183  pHvy  examination  and  rdinqnishmcnt,  i»  at" 

$.  A  decree,  diimisuog  to  much  of  a  bill  aa  elaimi         terly  toid  as  to  her,  and  fumishea  no  cooaidera* 
one  of  two  leplinite  aol^ecta  in  controversy,  don  to  support    a    subaeqaeot    coDTeyanee. 

and,  at  t6  the  other,  determining  alto  the  Harvey  and  Wife  ▼.  Pechn,  5U 

rights  of  the  parties,  bat  dareetinn^  aft  acooiiut  It.  What  are  badges  of  firamd  in  obtajiniag  a  deed* 
to  be  taken,  it  not  6nal  in  itnj  retpeot,  between  »6. 

the  partiet  retained  in  Court,  and  their  legal  1 3.  Under  what  circumttaneefi,  a  deed,  obtMed 
representativot;  but  i^bjeot  to  revition  and  from  a  roan  of  weak  understanding,   (thoo^ 

alteration  in  every  part,  at  any  time  before  a  not  an  idiot  or  Itmatie,)  mux.  ^  aeC  asidflsi 

final  decree;  without  the  necessity  of  a  bill  of  equity.,  fTfutehom  mid  Wife  ▼.  iBuiet  asA 
review.    Templemun  v.  Stepioe,  339  othert,  SS7 

7.  i^terCf    in' tueh    cate,    whether  any    subse- 13.  StreFaAUD,  No.  4.  it. 

quent  decree  eould  affect  the  rights  aikonafide  14.  Purchaser,  No.  20, 2L  »&, 

purchasers  of  proper^  as  ta  whiah  the  biU 
was  dismissed,  ib,  DEFAULT. 

f .  A  deeree  against  devisees,   hokling  b^  several 

T^  *^±*'  "^M^^^K^rX  ^J5ii^"i  *•  ^»  T^^\e^\^%  a  judgment  by  default,  on  a  forth. 
^H.*  JMiwofif    Ztewwoea    f.    A/«-t         coming  bond,  the  appellate  Court  will  compare 

Jtam  r»,  «7  j^  ^j^i,  y^^  execution  an  which  it  was  taken. 

9.  See  E^tuiTY,  No.  «8.  i*.  GlaecockU  Jidm'x  v.  Di^son,  GOS 

10.  See  AppbaI',  Na  5, 0.   Jk^  v.  Jiwrd^cK  460  »  ^^ 

11.  iSpf  Injunction,  No  2.    HimphremU ^dmW  rki?pi?vT»A'MT» 
V.  M'  CknaduttiU  Adm'r  and  Uein,            50O  DfiFEND ANT. 

13.  See  tiipiTx,  No.  43.    Mnm  v.   Campbell,  r   ^  *  v  .     ^   .    ^ 

£04  1.  Where  two  defendants  have  appeared  tnd  pleai* 

ed,  an  entry  in  the  record  that  ^  the  pardes 

came,  Ice.  and  ^e  defendant  L.  acknowledged 

*>EEU.  Ihe  plaintiff's  action,  and  therefore  iudgment 

against  the  said  defendanU,**  must  he  utidei> 
1.  Notice  of  k  Hen  or  encumbrance  on  property         stood  as  a  judgment  agunsi  both  on  the  eoo- 
binds  the  purchaser,  if  received  by  him  at  any       *  fession  of  one,  and  Iherelpre  erroneous.   I^ard 
time  before  the  execution  of  the  conveyance.  v.  Johnatoiiy  45 

Bltdr  v.  Owlet,  38  2.  In  reversing  the  judgment  for  that  errer,  the 

C  In  a  suit  in  equity  by  the  claimant  of  an  encum«         Court  ou^t  to  direct  the  proper  judgnaeBt  t0 
brance  against  a  vendee  having  notice,  a  person  be  enter^  against  the  defendant  who  e<mfess- 

who  joined  tlie  vendor  in  the  deed,  for  the  ed,  as  wdl  as  furdier  proeeedings  agahaat  the 

purfioae  of  relinqubhiug  a    collateral   claim,         other,  ib. 

need  not  be  a  party,  ib,  3.  In  an  aetion  on  a  prison-bounds  bond,  the  plain- 

5.  A  purchasing  agent  is  a  competent  witness  to  tiff  is  only  required  to  shew  a  departure  from 

prove  tluU  his  principal  bad  notice^of  an  en-  the  rules:  the  burden  ef  proof  th^n  devolves  on 

cumbrance,  notwithstanding  such  agent  joined  the  defendant  to  shew  th£t  the  prisoner  was 

in  a  deed  conveying  the  property  to  the  prih-  discharged  1^  due  eourse  of  hiw.  MeredUif* 
eipal  free  from  the  claim  of  any  person  what-         Mm*x  v.  Duval^  76 

soever,  »6.  4.  On  a  settlement  of  aceounts  in  a  CouK  of  Eqm- 

4.  A  person  out  of  possession  cannot  convey  by  ^*  •  decree  will  be  rendered,  against  a  plain* 

bargain  and  sale  such  a  title  as  will  enable  the  tdl^  for  a  balance  of  aeoqunt  appearing  due  to  a 

balance  to  recover  io  ejectment     Clai/  v.  defendant*  PUxgerald,  Es^^Jene*^  v.  Jonee^ 

fVMte,                                                           162  1*0 

5.  The  rule,  that  a  purchaser  is  bound  by  notice  at  5.  An  ap|>eal  from,  or  ei^ereedetu  to,  an  order 

any   time  before  he  receives  a  conveyance,  quashing  an  execution  against  two  defendantat 

does  not  apply  to  a  lien  claimed  under  a  writ-  need  not,  if  one  of  them  die,  be  revived  ggainst 
ten  contract  so  vague  and  indefinite  as  not  to  his  representative,  but  shovM  beproceeded  on 
designate  with  any  certain^  the  particuhir  as  to  the  other  only.  BulUtCt  Ex*r§  t.  P^Snt* 
land  in^questioo.    Lewis  y*  MadiiKm$,        303    ^    ^ajis,  2fi9 

.6.  If  land  be  liste<l  by  the  commissioner  of  the  6.  A  defendant,  against  whom  an  execution  bsaed, 
revenue  to  a  wrong  person,  sold  by  the  sheriff         may  move  to  gimeh  it,  though  not  levied  o^ 
>     as  the  property  of  such  ])er8on,  and  conveyed  hu  property,  but  oi|  ti^t  of  a  co-defeiidaBt 

by  deed  to  (he  purchaser;  it  teems,  that  the  pro«         only.    Mte  to  p<  ^i9i 

per  I'esort  of  the  rightful  owner  for  relief  is  to  7.  See  Answer,  No.  8.  P<^f|K»  v.  Cokst  S»S 
a  Court  of  Equity,  by  which  tbe  deed  may  be  S.  SeeKviD^vcn,  No.  17.  and  18.  Chajnwnsw. 
cancelled,  and  a  release  or  reconveyance  of         Chnfmuin^  39S 

the  hmd  deereed.    Yancey  y.  Bopkihe^       419  9.  See  Ikjvnotio  v,  Na  X  T^dfi  r.  Aw^cr^   447 
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II.  GSNSmAL  RlTLE   OF   THE  C«rKT   OF   Af-  S. 

FBALty  rekti?e  to  errors  operating  to  the 
inrirfof  «  defeiidtat  in  error.  Dm  w.  Mur> 
doehj  4^.  in  note, 

DEFICIENCT. 

h  A  bond  being  gben  to  inakea  title  to  a  ptrtieobr 
tract  of  land,  « to  eontain  a  eertain  number  of  . 
aeresy"  but  not  bindioe  the  obligors  to  eoBver  '* 
anj  other  tpedfic  landt  to  make  eond  a  defi- 
cieooj;  the  only  remedy  for  s«eh  de6eieiMj  it 
a  proportiooal  eompenaation  in  monej,  aeeord- 
ing  to  the  price  agreed  on  for  the  whole  tract, 
with  lawful  interest  from  the  time  the  same 
was  payable.     Chinny.  Hetde,  63 

2.  What  relief  a  Court  of  E^tj  wiO  give  where 
the  suit  is  for  a  conveyance  of  a  speJfie  tract  of 
land,  and  of  other  hinds  to  make  up  a  deieiea^  , 
CT  of  quantitj,  but  the  phuntiiT  appears  enti- 
tled to  compensation  in  money,  and  not  ia 
lands.  j^. 

d.  Though  land  be  sold  in  gross,  for  so  much,  be  it 
more  or  lew ;  yet,  ifit  be  evident  that  both  par- 
ties were  mistaken  in  a  material  point,  as  to 
the  lines  by  which  the  vendor  held,  and  thero 
was  no  express  agreement  on  the  part  of  the 
purchaser  to  take  the  risk  upon  himself,  a  _ 
Court  of  Equity  will  gire  relief  fot  a  deAcien-  ^ 
er.    Af/Zv.  Cwminghane^  Es^r^  330 

4w  Wnat  is  the  measure  of  relief  in  such  case,  if 
the  purchaser  do  not  lose  the  land  he  expect- 
ed to  get,  but  make  an  entry  and  obtain  a 
patent,  <6.  ^ 

5.  Upon  a  special  agreement  to  take  the  risk  upoii  9* 
himself^  the  purchaser  is  entitled  to  no  relief^ 

ib.  336 
t.  See  note  to  the  same  case,  338 

7.  In  what  case  comj^nsatioo  shall  be  made  for  a 
deficiency  resoHmg  from  a  previous  contract 
to  allow  the  locator  one  third  of  the  land. 
Humfhret/'i  Mm>  v.  M'Cienaehan^a  MnCr 
and  Heirgf  493 

$.  What  decree  a  Court  of  Equity  may  make  on  a 
bin  of  injunction  exhibited  bv  the  adroinistrik- 
tor  of  the  purchaser  against  the  administrator 
and  heirt  of  the  vendor  claiming  compensation  *' 
for  a  deficiency,  credits  for  payments  and  a 
conveyance,  ib. 

9,  In  ^se  of  a  deficiency  in  lands  sold,  the  value 
at  the  time  ef  the  contract  is  the  measure  of 
compensation «  of  which  value  the  purchase- 
money  is  the  standard,  where  it  does  not  ap- 
pear that  the  actual  value  was  different  Same 
caae,  p.  500 

DEMURRER  TO  EVIDENCE. 


Cwt  being  exctaiively  jiM^  of  credibility. 
ikariaon  v.  Brock,  ^ 

A  judgment  ought  not  to  be  reversed  on  the 
ground  that  the  Court,  at  the  instaace  of  the 
party  against  whom  it  was  rendered,  errone- 
ously compelled  the  other  par^  to  join  in  a 
demurrec  to  evidence,  ib. 

DEPOSITIONS. 

An  order  of  Court  granting  leave  to  Uke  a  de- 
position in  the  eky  o(  Phiktde^hia^  beings  «by 
ooaaant  of  parties  that  a  commission  issue  to 
any  four  aklermcn  of  the  said  city  and  IT.  JfT.,** 
and  a  subsequent  order  (abo  by  consent) 
granting  **new  commissioos  to  take  deposi- 
tionsj**  a  commission  issuing  afterwards  **  to 
M.  A.  aUtrmoH  of  the  citjwof  f^hiladeiphia,  and 
four  other  jperaons  by  namel*^  not  said  to  be 
^  aldermen,  (find  omitting  fV.  JT.,)  *<  any  three 
of  whom  to  act,  if  the  whole  cannot,"  should 
be  presumed  to  have  been  directed  to  persons 
agreed  upon  br  the  parties,  but  whose  names 
were  omitted  by  the  clerk  in  entering  the  last 
order ;  no  objection  having  been  made  in  the 
Court  below,  on  account  ofany  real  or  suppo- 
sed variance  between  the  first  and  second  or- 
ders, and  the  commission.    Mar$haH  v.  /W>- 

A  commissioD  directed  to  five  persons,  (**  any 
three  of  whom  to  act,")  cannot  be  executed 
by  one  only ;  and  a  return,  by  one,  that  three 
others  were  present  when  the  depoeiiion  was 
taken,  is  not  sufficient'  It  should  be  certified 
bj  three,  at  least,  who  were  present,  ib, 

A  deposition  taken  at  a  time  and  place  not  men- 
tioned in  the  notice,  may  be  read  as  evidence ; 
an  agent,  of  the  party  to  whom  the  notice  was 
given,  duly  authorized  to  attend  to  the  taking 
of  such  deposition,  having  appeared  at  the 
time  and  phice  appointed,  and  consented  to  a 
postponement  to  such  other  time  apd  place. 
And  if,  in  other  respects,  the  commission  be 
reguUiriy  exeeutcd  and  returned,  the  Court 
wilt  presume  from  circumstances  that  the 
person  who  gave  the  consent  was  the  authori- 
zed agent  of  the  party^  ib, 

Qiuere,  whether  commissioners  appointed  to 
take  depositions  can,  **by  thehr  own  mere 
authority,  adjourn  the  taking  thereof  to  any 
other  convenient  time  and  ph^  in  the  event 
that  the  business  cannot  readily  be  finished  on 
the  day,  and  at  tfie  place,  to  which  the  notice 
applies  ;**  no  intended  adjournment,  from  day 
to  day  until  the  business  be  finished,  being  ex- 
pressed in  such  notice  i  ^     ib, 

DEPRECIATION. 


J.  Although,  upon  a  demurrer  to  evidence,  the  U  Money  received,  by  a  guardian  for  a   ward. 


testimony  adduced  on  both  sides  ought  rego- 
lariv  to  be  stated,  yet,  if  it  be  parol  and  con- 
tradictory, the  party  tendering  the  demurrer 
cannot,  after  exhibiting  his  teitimooy,  compel 
the  other  party  to  join  in  demurrer;  for  this. 


duriog  the  paper  moiiej  tlme^  ought  to  be  re- 
duced by  thecoale  of  depreciation;  to  be  applied 
as  on  the  hat  day  of  the  year  in  which  it  was 
received.  Hooper  and  Wife  v.  Rovoter  and 
m/e,  119 


in  effect,  would  be  to  enable  the  demurrant  to  i.  If  money  was  received,  by  a  guardian  for  a  ward^ 
confer  credibility  on  his  own  witnesses,  or  at  within  six  months  previous  to  the  1st  of 
least  to  carry  their  credibility  to  be  adjudged*  Jamuiry,  1777,  (when  the  scale  of  depreciation 
by  an  improper  tribunal ;  the  Jury  and  not  the  commenced,)  it  should  be  reduced  according 
Vol.  jL  4M  . 
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to  the  seilo,  u  jit  the  end  of  six  months  fropi  diee  c(  ^pottkumm^  ehild«  thiDflniinifikiiUin 

the  time  «ben  reeeired.    Hwper  atid  fftfe  y.         iioder  a  will,  made  befoin;  the  XmL  o^Jamuarw 
Moy%ter  and  fVife,  119         1787^  hy  a  tesUtor  who  had  no  ehiU  .Urisb 

and  wat  ignorant  that  hia  wife  was  ina  state  of 

DESCENTS.  preti^ney?    Pajfnetr,  Coles,  ST3 

4k  See  AssBTj,  No.  L     JHa§on*9    fhrri9rr$    v. 

t.  <%e  Distribution,  No.  1,9,  3.  Peter's  Mm*rtt  ^ 

U.  The  profiu  of  the  estate  of  an  infant  dpng  in-  S.  A  jtulgment  against  the  exccator  ia  noesideeett 

tesute  acvming  in  his  or  her  life-time,  but  not         against  the  heirs  or  devisees  of  the  c«alestatie« 

applied  to  his  or  her  use,  or  otherwise  bwfiilljr  '  i^. 

disposed  of,  ought  to  go  to  the  iierson,  or  «.  A  decree  against  defisces,  hokting  hy  several 

persons,    inheriting    such    estate    generatly.  and  disthkct  devisto,  ought  aottohe  ioiaV  hot^ 

fhlliard  v.  TomUnssn^  L^c.  183         pro  rata^  ^ 

5.  See  'J'reatv,  No.  I   iirmter  y.  Fatrfux's  De-  T.  flSf^EouiTt,  No.  98.  O^ 

.       ^*'*^^.  218  8.  iSpe  Wills,  Na  4,  5, 6, 7-     HyaHw,  Sadkr*^ 

\.  Cunsiiuetion  of  the  5th,  6th,  and  7th  sections  of         heirs^  537.  and  Johnson  und  others  w.  Johmnf^ 

the  Hci  ••   to  reduce  into  one  the  several  acts  H'idois  and  Bnrs,  ^4> 

tlirectJng  the  course  of  descents.     Tempiemnn 

V.  Steptoe,  339  DISCOVERY. 

5.  Where  an  inflmt,  havbg  title  to  a  real  estate  of 

iiiheriunco  derived  hy  purchase  or  descent  1.  See  Reltei*,  No..  I.  Chinn  f. Ueak,            6^ 

immediately  from  the    father,  dies  without  8.  In  cases  where  iiiapmper  and  neeasBarr  to  «> 

iMue,  and  wtth  no  bi-oiher  oi*  sister,  or  de-  into  equity  for  a  disooverY,  the  Court  Chavinr 

acendant  of  either;  the  fsther  being  dead,  but  possession  of  the  subjeet)  will  proceed  to  de^ 

the  nMKher  living,  the  right  of  inheritance  ia  cide  the  cause,  without  turning  the  paniea 

not  in  abeyance,  but  go^s  in  parcenary  tp  the  «mnd  to  a  Court  of  Law,  notwHhsUodW  (it 

bi-otliers  and   sisters  of,  the  t'klher,  or  their  such  discovery  had  not  been  necessary)  relief 

lineal  descendants,                                          i^.  '  tniglit  originally  have  been  had  at  law.     CW- 

6.  And,  vice  versa,  such  estate  being  derived  im-  che^tei^s  £jfjB  r.  Vas^s  Mm*r,                    y»  • 

medihtely  from  the   mother;  and  iihe  being 

dead,  but  the  fother  living ;  It  goes  in  parce-  -  DISTRESS. 

nary  lo  her  brothers  and  sisters,  or  tlieir  lineal     * 

descehdanti,^^^^ .   ^  .     .^-  1-  ^  landlord  is  not  eotitJed  to  tlie  summary  i^- 

7.  1  he  »«^  J^M/fc««[«}J  f  to  personal  crtate,  l^-  „,edv  by  motion,  on  a  tl.ree  woqths'  repfcvio 

'VrJ^l  "fsnt  ^'^"^""^  *^^'  """^  ^*  ^}  ^^'o^;  iultss  it  appear  that  such  bo^  wi^ 

of  Jmuary^  1802.                                         Ou  taken  by  a  sher^ToTother  ofl^cer  JegaUy  au.- 

nrtr/iKrratrrr  tborfaeil  to  make  aistres^  and  seli  thedistnun. 

DEVASTAVrr  ed  effects.    Smiths  v.  JtmUer^                     596 

-    **^    .  •        .......  ^  .     .     ^  -^  landlord,  in  Mrson,  or  by  a  private  ncent. 

%.  Muati>e  estabhshed  by  means  of  a  second  suit,  mnay  levy  a  distr^ :  l>ut  cannot  aell  iliedia! 

(Mler  a  judgment  auamst  an  executor  or  ad-  trained    effect,    which,    in   sneh   case,    ar6 

miiii^MBtor  as  such,)  before  an  action  can  be  only  to  be  held  aa  a  pledge,  to  compel  the  te- 

niaint^^ued  on  the  adratnistration  bond.    Gor-  nant  to  uar  the  rent.                                     £ft. 


doiCsAi^^rs  Y.  The  Justices  ^fFrederick^     1 
DEVIATION 


JUSTRIBUTEES. 


*    <i»T.   . .       ^      J  ^  ,•       ^ ..  ^  -^^  administrator,  to*  whom  a  credit,  for  a  sum 

L  WTiat  is.s<Mih  A  deflation,  from  the  Tiprage,  as         of  money  paid  by  him  to  the  guardian  of  one 
will  iHiei-ent  the  person  insured  Irom  being  eu-  of  the  distnbutees  has  been  Jiowed  by  a  final 

titled  to  a  r«ltoni  of  premmiD,  on  a  manne  m-  '  decree  in  chancery,  ia  a  ooropctcnt  witness,  im 
aui-ance,  «  at  npil  from  jVorfilh  to  Curra^oa,  behalf  of  the  ward,  to  prove  the  paym^t  of 
with  liberty  ol  gpyig  to  any  other  ijlandin  the  the  money  to  her  guai&ns  thou^  the  latter 
West  Indies,  or  nj^j;  one  port  on  the  Spamnh  y^jui  oo  party  to  the  decree.  UooSr  and  Wife 
JWa#«j  andat  and  irom  thence  back  to  /ftc/»-  '       >.  Hoysterand  ffi/e,  119 

mffuir  JHaniie  Ins^rfuwe  Computnf  i^Akx^  2.  I„  »  s„lt  for  contributioo  agamst  legatees  or  dia- 
widrmt.iittMSt  408  tiibiitees,  the  executor  or  adraimstrator,  or, 

if  lie  be  dcfiJ,  the  person  who  succeeded  hka 
I^EVISE.  in  the  executorship  or  administration*  ooght 

to  be  made  a  pai-ty ;  unless  it  appear  that  the 

1.  A  patentee  pf  land,  without  persOdv%  entering         neooiuM.  of  sueh  cxecntorship  or  admiuistra-' 
upon  it,  has  such  saisin  as  may  be  /ranstcn-ed  tion    has  been  i^eguhirly  made  up,  and  the 

and  coniinu«<|  h<^  dctisec    Ciny  v.  H'Mte,    163         esi*!^  thereupon  delivered  over  to  the  legatees 

9.  ,Q»/*re,  astotheleffeet  of  a  devise  ta  ii  i^rtViWt    .      ©*•  distributees,  sir. 

subject  between  the  4th  of  Ji<^,  1776,  £nd  the  

date  of  Uie  ueafy  of  1783 ?  hunter  v.  Fait  fax's  DISTRIBUTION. 

Devisee,  '  '   21^ 

a.  Qiuere,  whether  a  Court  of  Equity  ofight,  nrb-  1.  It  is  now  settled,  that  the  mother  of  an  infiat' 
,fler  aoy  chtumsiHtices^  to  ,^5>ist,  to  ihp  j,rt?>u-         who  died  intestate,  (letween  the  1st  of  Qct^btr, 
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^W,  (ilHleti  (tie  iQspemTed  acts  ofirdS  took  S*  It  it  not  neoentiy  for  a  patentee  of  waste  jhmI 
effect,)  and  the  9^  of  January^  1 80S;  (whea  unappropriated  land*  to  make  a  personal  en^ 
thie  act  **  eoneeming  the  diftHbation  of  unbe«  trj  Uiereon,  to  enable  him  to  mamtain  eject- 
qaeathed  personal  estate,"  was  passed.)  or  ment;  for  the  ptt«al  ij^M /cict0  eonfers  temiu 
anyofherWie,  bjr  a  person  other  than  th<S  C%  v.  White,  162 

father,  was  not  entitled  to  anv  part  of  such  in-  8.  9aoh  «ewtn  may  be  transferred  and  eontinoed 
lant's  penonal^statederired  immediately  flrom  by  deed  of  bargain  and  sale,  or  by  devise :  bot 
,'  thefMher.  Dillitttd^.*iy)mIin»on,  ^c.  IS3  a  person,  whose  Misin  is  interrupted  by  tho 
m  But  the  taw  was  otherwise  relative  to  the  pro-  acioal  entry  and  adverse  possession  of  another* 
perty  of  an  infant  who  died  intestate,  between  ,  cannot,  while  out  of  possession,  eonvey  by 
the  1st  of  Janitary^  178*.  (when  the  acts  of  bargain  and  sale  sueha  ^tle  as  will  enable  the 
1785,  took  eflTcct,)  and  the  1st  of  October,  bargairiee  lo  recover  in  ejectment,  ib- 

1793;  the  distribution  darme  that  hitcrval  hte*  4*  The  plaintiff  in  ejectment  mar  recover  less  land 
>ng  regulated  by  the  aets  of  1785,  0.  01.  and  c.  than  the  quantity  stated  in   his  dechiration* 

60.  ib.         But,  if  the  Jury  find  a  special  verdict,  shew- 

}S,  Neither  was  the  mother,  or  her  Issue,  as  above  ing  the  pUintiff  entltleil  to  a  certain  number 
mentioned,  excluded,  where  the  property  vaa  .  of  acres,  part  of  the  tract  sued  for;  and  d<v 
derived,  not  immediately,  but  by  Intervening  not  specify  the  boundaries  of  sack  part,  with 
succession  frpni  the  futhcr,  iS,         so  much  precisiaii  «»  th«t  poasession  therenC 

4  The  profits  of  the  estate  of  ao  infiintdyine  in-  may  with  certainty  be  delivered;  a  venire  ds 
testate,  (including  the  Increase  of  slaves,}  ac-  novo  ought  to  be  awarded,  0- 

erulng  to  saoh  imant  in  Ms  or  her  life-time,  5.  In  ejectment,  if  the  term  laid  in  the  declaratioa 
but  notapplfed  to  his  or  her  use,  or  otherwise  expire  before  the  decision  of  (he  cause,  th& 
lawAiHy  disposed  of,  ought  to  go  to  the  person  ,  practice  is  to  grant  leave  to  ameud  the  decU»> 
or  persons,  inheriting  such  estate  generally^  ib,  '  ration  by  enlarging  the  term.  Hunter  v. 
I  raitfax*a  Devitee,  «1» 

DOWER.  6.  A  defendant  in  ejectment  ia  protected  by  20^ 

.  '  Tears'  possession  before  the  action  brought « 

1.  //  $eemi.  that  a  joint  suit  in  Chancery  may  be  but  the  5  years  and  174  days,  excluded  hy  ih» 
maintained  in  behalf  of  a  widow,  and  heirs  or  act  of  Assembly^  are  not  to  be  counted  m  hit 
devisees,  to  recover  land  in  which  the  widow  fiivour*     C/oy  v.  Jianeomet  454 

has  a  right  to  dower,  on  a  bill  suting  a  case,  7.  If,  therefore,  upon  a  speciaf  verdict  in  eject* 
hi  other  respects,  pttiper  for  a  Court  of  Law.  ment.  It  be  uncertain  whether  the  deiendant» 
See  note  to  p.  554.  or  those  under  whom  he  claims,^  had  ^  years* 

^  in  SQC^  oftse,  it  ieeme,  the  jnrisdletion  of  the  possession,  exelosive  of  the  said  5  vears  and 
Cdurtof  Kc(iiUy  will  be  sustained,  although  the  174  days,  a  xfenir^  de  novo  ought  to  be  awai-d- 
bill  do  not  specially  claim  dower,  or  pra^  that         cd^  ib» 

it  may  be  assiped,  but  roereljr  a  decree  for  the 

laiul,  eonchiding  with  a  prayer  for  general  re-  KLECTIOIf 

lief.    The  Court,  having  juHadictfon  as  to  the 

rt^t  of  dower,  wUl  entertain  it  for  th«^.«le  ,  ^  pw^Mw-,  with  notice  of  an  annual  eneum^ 
subject  in  eontrovcrsy;  and,  after  decreeing  branoe,  having  prevented  the  lawful  cbimant 
the  land  to  the  niainuffs,  will  ^  on  to  decree  from^joying  tlie  benefit  thereof  b  personal- 

assignment  of  dower  to  the  widow,  partiuon  ,  liabl JT  iBTequity,  to  the  full  value.  Blair 
among  the  other  plamtiflfc,  and  rents  and  pro-         y  Ow/m  38 

flu  ^nst  the  defendants,  ib.  ^  j^^ '  ^^^^  ^  ^^  pnrchaser  or  the  property, 

TiiTPii  nan  may  be  made  UaWe,  in  the  ftrit  iastMioc,  at  tfce 

DUELUNG.  election  of  the  pUinUflT,  ib. 

.    »      ..  *  I      •    .^  K^«  J    —  •  ^.m^i^Wm  A  If  a  prisoner  depart  from  the  prison  rules  by  aa 

r.  An  attorney  at  law  it  not  bo«n^  as  •  «^«t«  lUeSil  dischargefrom  the  sheriff,  the  creditor, 
to  his  admisMon  to  the  N^r  of  »»y  Court,  to  ,  9J  ^ui^^tnt  of  the  bond  for  keeping 
take  the  oath  prescribed  by  *»»«  **  ^^^ .  5j  the  rSes,  has  Sis  election,  to  bHn>  suit  upoS 
the  act  to  suppress  dodliug.  i-e^A  •  coot,  46»         .^  ^^  ^^^  ^^  ^^^    JUrodit^o  Adm'iV. 

Viival,  7G 

B  ^  iSee  Contract,  No.  5,    CkicAetter^e  Es^x 

V.  Voio'iAdnCr,  9S 

EDUCATION  AND  MAINTENANCE.       ^'  Pbmalty,  No.  8. 

f.  See  G^AnDiAH  and  Ward,  No.  3.    Hooper  BNTRffiS  AND  SURTBTS. 

and  Wife  v.  Royterond  Wife,  il9 

8,  See  Lboatbbs,  No.  4.    Fit^gerotd^  Eae^rofU  iSre  Patent  forLaNd,  No.  t. 

Joneo,  V.  Joneo,  150  &  KscheaUd  lands  are  not  to  be  granted  upon  enr 

tries  and  surveys,  (aa  waste  and  QQappropria- 
BJECTIUINT.    '  ted  binds,)  but  upon  sales  by  the  eseheators. 

JOexiuider  v.  Greeimp,  134 

t  An  illegal  and  vol*!  patent  is  not  to  be  received  8i  Qi/iciw,  whether  an  entry,  for  a  certain  number 

as  evidence  of  title  on  the  general  itftte  in  of  acres,   "on,  the  watera  of  Glade  Creek, 

^^retmcnis    ,4hxandcr  r.  Onevrnp,  W4        jobiiig  the  li^iei  of  J,  U,*a  hmd,  tnd  flic  lowi^ 
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tor't  own  laud  on  W/a  urn,*  be  tnflteienCly 

certain  ?    Depcw  t.  Henamrd  and  Ht/r,      89S 

See  PvROi!A8ftR>  No.  9»  10.    AiU  v.  Cunmng^^ 


ENTRY. 


Id. 


intBTpoMoii  jMfc  «iid  prop«ri  b«t  Meli  «ir- 

omnsUBcet  must  be  made  to  appear  to  the 

latitfiMtioiL  of  the  Goort    Depem  %.  £bwtani 

and  Wife.  9» 

A  legal  title  to  land  Ottcfat  not  to  be  distiiffbod 

in  fiiwmr  of  a  partj  not  baying  a  wiperior  right 

In  mitj  to  the  identieal  tend  m  qoestioo*    ak 

1.  It  is  not  necessary  for  a  patimtee  of  waste  and  17.  fiteCosTnACT,  No.  S.    Lewk  w.  MaaMmmB^ 

nnappropHatcd  bind  to  make  a  pefsohal  entry  tO^ 

tbereon»  to  enable  bim  to  maintain  ejectment  18.  In  a  init  in  Cbaneeiy  to  reoorer  a  tnot  of  had 

da^^.WHte^  168         agsintt  a  vendee^  on  the  mind  duA  tlie  ven- 

3.  A  person,  wbow  Ieji6i  Is  IntenMpted  bj  tbo         dor  bad  provkmlj  agreed  (oeonT^  the  same 

aetoal  entry  and  adverse  possession  of  anbtber,         land  b  a  eertatn  event,  to  the  plafaitiff,  U  smvs^ 

•annot,  while  oat  of  possession,  eonvey  by         that  the  vendor,  orbb  le^  representatives^ 

bargain  and  sale  soeh  a  title  as  wil!  emdile  the         ong^  to  be  partet  »K 

bargainee  to  reeover  in  ejeetn^nt*  ^*  It.  Ske  PuncHAi bb,  No.  9^  10^  11, 1&    BvB  r« 

^  Cmit^^hmif%  Eo^r^  S3u.S36.d3t 

tQUmr,  90.  See  DseRBB,  No.  3,  9.    Ten^kmim  ▼.  Sta^ 

<«r,  339 

1.  A  pnrehaser  wHb  nociee  of  an  amraal  enovim-  31.  See  Akswbk»  Na  8, 3.  Pasfite^w.  CtHoh     S7S 

braoee,  having  prevented  the  tewfol  ^teittant  8S.  The  aid  of  a  Conit  of  Bmity  ooght  not  to  be 
from  ei^ioying  the  benefit  thereof;  i*  personal-  #aHed  to  set  np  a  manriMfc  vromise,  when 
ly  liable,  la  equity,  to  the  f^  vahie.  jBlotr  the  efleet  wonM  be  to  disinhent  f i^amat  the 
T.  Owfes^  33         intentlQii  of  the  parties)  the  only  asiie  of  the 

2.  In  such  ease,  tbe  pnrcbaser,  or  the  property,         marrtege,  sk 

may  be  made  liable,  in  tbe  first  inatane^  et  83.  Qiurre^  whether  a  Coert  of  E^eity  ooght,  ns- 
theeleetionof  theptehitiff',  i^^ 

3*  In  a  salt  in  equity,  by  the  elaimant  of  an  en* 
cnmbranea^  a^^ainst  a  vendee  having  notiee,  a 
person  who  joined  tbe  vendor  in  tbe  deed,  for 


tbe 


the  pni 
needo< 


irpose  of  relinqoishing  a  e^Hateral  elaim, 
not  be  a  party,  Hk 


der  any  eirenmsianees^  to  assist,  to  the  pr»«p 
dSee  of  a  potihmimut  ehOd,  the  dahn  of  de> 
viseca  vnder  a  wiU  (made  before  the  lat  oC 
January,  1787,)  by  a  testator  who  had  nochad 
living,  and  was  ignorant  diat  bis  wife  was  in  e 
state  of  prep^naneT .'  »&. 


4.  Qnsre,  whether  a  seourtty  b  exonerated  by  the  9^  If  land  be  listed  by  the  eommissioner  oi  the 


ptetntifT's  aeoepthig  a  eonfession  of  judgment 
wm  the  prineipal,  and  granlinc  him  a  stay  of 
exeention,  by  an  agreement  to  whiob  tbe  ieeu- 
rity  was  not  a  party  \  and  if  he  be  exonerated, 
whether  h  is  at  tew,  or  in  equity?  fVardy. 
7oAnilon,  i5 

See  Amswbr,  No.  1.    CMnn  v.  Beak^        63 


revenue  to  a  wrong  person,  sold  by  tbe  stMriff 
as  the  ygepeitf  of  soeb  person,  and  oouTeyeA 
by  deed  to  the  pnrehwer;  if  seems  that  ttee 
proper  resort  of  tbe  rightful  owner  for  relteC 
IS  to  aConrt  of  Equity,  by  which  the  deed  may 
be  eancelled,  and  a  release,  or  reeonveynnee 
ef  tbe  land  decreed.    Yfmces  f- Bhpkim^   419 


S0tfCHA.NOBitr,  No.  4.  i^  25.  £!eelNPAi«T,No.  9.  ~  '        '     ib. 

In  eases  where  it  is  proper  and  neeessary  to  go  86.  A  simple  eontraot  creditor,  having  obttfned  e 


into  equity  for  a  diseovevy.  the  eourt  (having 
possession  of  tbe  suk^eet)  will  proceed  to  de- 
cide the  cause,  without  tumios;  the  jwrties 
round  to  a  Court  of  Law,  notwiihstsnding  (if 
such  iliscovery  had  not  been  necessary)  relief 
night  oricinaNy  have  been  had  at  tew.     ChU 


ch^ur'e  Ea^x  v.  Fas***  wMnV, 
S.  See  £vii>i^]»«B,  No.  7  and  %• 

fiijk  V.  Rotftter  and  Wife^ 
9.  Ser  Apt»BAL,  No.  t. 


judgment  by  defiinlt  agidnst  an  executor, 
not  maintain  a  suit  b  equity,  for  marshallinf 
assets,  against  devisees  of  the  landed  property* 
until  be  has  folly  prosecuted  bis  claim  at  tew« 
against  the  executor  and  his  securities.  •Mo- 
9on*e  J^vieeet  v.  PeterU  Adufrt^  AST 


Hooper  atid 
119 

a. 

•S^tf  Chancxmy,  No.  9.  ib* 

la  what  cose  tnteresi  ouf^t  to  be  charged 
against  an  executor  from  the  date  of  the  decree 
only*  Fitogwrmidi  Ejc^p  ofJoneo,  v.  Joneo,  ISO 
See  Lboatbbs,  No.  4.  id. 

On  a  aeltlement  of  accounts  in  a  Court  of  Equi- 
ty, a  decree  will  be  reudei^  against  a  plaintiff 
for  a  balance  of  account  appearing  due  to  a 
defendant,  i^ 

14.  Prior  to  lb«  1st  of  JVoy,  1304,  the  Courts  of 


98  87.  A  decree  against  devisees  holding  by  several 


11 


Ifi. 

13. 


and  distinct  devisesi,  oiq;fat  not  to  be  jtHnt,  hot 
pro  ratOf  ik» 

83<  Qt/tffe,  whether,  and  under  what  circumstances^ 
a  Court  of  Equity  can  decree  a  sale  of  land  de- 
soeiided  or  dcTiaed,  (without  any  specific  fiee, 
or  any  charge,,  either  general  or  special,  by  a 
conveyance  or  will  of  the  ancestor  or  deinsor,) 
to  satisfy  a  bond,  or  a  simple  contract  creditor, 
claiming  on  the  princi{de  of  marshahing 
-  assets  \  Especially,  can  such  decree  be  made^ 
in  any  such  case,  where  the  rents  and  profits 
of  the  land  are  suffiaieBt  to  heap  down  the 
iote^est  accruing  ou  the  debt  ? 


Ckancery,  on  debu  not  bearing  interest  in  29,  On  a  biU  of  injunction  to  a  judgsa^t  aft  tew^  if 


15. 


crms,  could  not  grant  interest  subsequent  to 

tlie  date  of  tbe  decree.    DUUard  v.  Tomlinoon^ 

&c.  ^  ^  183 

In  cases  in  which  tbe  regular  remedy  is  by 

^  caveat,  a  Court  of  Equity  may  entertain  jui'is- 

'  diction,  under  circunt&lanees  which  rehder  iu 


it  appear,  on  the  final  bearing,  that  the  judg- 
ment ou^ht  QOt  to  be  eiueitted,  and  thai  tbe 
plsintiir  m  equity  has  liad  credit  for  a  sua  to 
which  he  is  not  entitled,  the  Court  diould-not 
Only  dissolTc  .tb«  injunction,  and  disoaiss  the 
bill,  but  should  moreover  decree   that  the 
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nl^UffttiT  iM  WW  In  the  iltfanikif     :nid4  ^  Where  twoMbiiitoliksT»iippt«redftiid  plead- 

TTKvyer,                                                   447  **   ed,  an  entry  in  tlie  ffeo&rd  <*  tbat  tbe  parder 

361  During  the  pendeney  of  a  mit  in  Chanoeiyy  a  came,  kc  and  the  defendant  L.  aeknowjedged 

settlement  of  aocounU  between  the  partiet  the  plaintiff*!  aetion,  and  therefore  judgment 

h&ring  been  made»  and  reported  to  the  Court t  against  the  taid  defendant t,**  matt  be  under- 

but,  afterwardiy  bjr   mntoal  eontent*  a  new  stood  as  a  judgment  against  both  on  the  eoo- 

^  order  of  referenee  beins  made»  the  oommis*  fession  of  one,  and  therefore  erroneous.  9Vard 

^  sioner  was  not  preclodea  fit>m  eiaroinmg  the  t.  Jointfoiif                                      ^          45 


aeoounts  generally^  and  eorreeting  any  error  S.  In  reversing  the  judgment  for  that  error,  the 
thereb;  espeaiaUj,  as  it  appeared  that  the  Court  ought  to  direct  the  proper  judgment  to 
party  who  was  benefited  by  such  error,  had         be  entered  against  the  defondiint  who  eonfese* 


torn  liis  own  signature,  and  that  of  the  other  .  ed*  ae  well  as  Airlfaer  proeeedings  against  the 

partT,  (rom  the  settlement,                        i^  ether,                                                         t^. 

31.  See  MoRTCAGi^Na  L  Green  t.  Pricey  449  4.  In  sueh  ease,  the  plaintiff  having,  •fter  the  jndg- 

32.  See  PuBCBASB,  No.  I.  Zkiy  «,  Murdoch,  460  ment,  moved  for  permission  to  proceed  andnst 
3d.  See  ApFBAi.,  Ka5,6w  »6w  the  security;  and  it  appearing,  by  a  bdl  of 
34^  Sfe  Injukction,  No  S.  Humpkre%fe  Adm^r  exeeptionson  this  motion,  that  the  judgment 

V.  M*Cleaachah'9  Mnfr  and  Mre^           493  had  been  confessed  by  virtue  of  an  agreement 

35.  iSe»  Vbndoe  AHD  Vbndbb,  No.  li,  13.  Same  (to  which  tbe  eeeurity  was  not  a  party)  that  a 

ease,  p.                                                       5U0  '     sl«r  of  exeeutioa  should  be  allowed  the  prinei- 

36.  Ste Debtor, No.  dwZ>aiis«i:/Se^f. /tastes^  S2a  P*^*  ^«  Court,  in  reversing  the  judgment^ 
37*  Although  the  assignee  of  a  bond,  with,  or  with-  ou^ht  U>  have  given  the  seeurttv  leave  to  plead 

out  notice,  takes  it  subj^^  to  all  the  equity  of  f ''^  dcn:ein  eontmuuncet  all  the  proceedings 

the  obli^r,  vet  such  equity  must  be  deaHy  having  been  brought  by  a  writ  of  9Hper$edea^ 

and  manifestly  established  by  proo^    before  it  *A« 

shall  affect  an  assi^^ee  without  noUce  (  espe*  ^-  Several  judgments  and  orders,  relating  to  each 

cially,  if  the  oblieor,  after  the  assignment,  otheiif  may   be  brought  up  by  one  writ  oC 

promise  |^y ment  oi  the  fuU  amount  ef  &e  bond  eupereedeae  .*  provided  the  whole  be  suileient- 

to  the  assignee.    JkUwo  v.  Gilee'a  Adirir^  533  ^  described*  as  intended  to  be  eomprebendcd 

31.  See  DowBR,  No.  1,S.  Mte  to  p.  554^  and  555  therein,                                         '                ih, 

.39'  Under  what  clronmstauoes,  a  deed  obtvuied  ^*  "What  degree  of  uncertainty  and  inaeenraey  of 

from  a  man  of  weak  understanding  (though  not  language  is  sufficient  to  set  aside  the  finding 

an  iiUot  or  bmaiic)  may  be  set  aside  in  equity.  of  a  jury  in  a  mill  case.    Eppet  v.  Crdlkt  ^3 

frhitehom  and  H'\fe  v.  Binee  and  oShert,  557  7.  On  a  petition  for  leave  to  add  to  the  height  of  a 

46^  Fbaud,  »/  aeewut  may  be  presumed  in  equity,  mill  dam,  the  only  proper  subject  of  inquiry 

fi[t>m  strong  circumstances;  such  as  gross  in-  ***  what  damages  will  be  occasioned  by  the 

adeuuacy  of  consideration;  breach  of  trust  and  proposed  addition*   It  is  error,  therefore,  to 

eonndenee ;  undue  influence  exerted ;  (espe-  direct  the  jury  to  assese  such  other  damages, 

eialljr,  over  a  i^eun^  and  -weak  person  by  a  near  accruing  from  the  dam  already   — ' 


reUtibn ;)  over  diligence  and  assiduity  in  guard-  were  not  contemplated  by  the  enoiBal  jury,  ihm 
ing  against  objections,  and  the  like,  £6.  9*  But  an  error  in  thu  res^t  shouldbe  regarded 

4t  It  si^emt,  that  a  bonajlde  purchaser,  without  es  surplusage,  (the  petition  for  the  writ  of  ad 
notice  of  fraud,  having  received  a  deed  from  9Me<f  danmum  haviag  prayed  only  for  sueh  in- 
two  persons,  (one  of  whom  fraudulently  indu-.  quiry  as  the  law' authorizes,)  if  the  jury  assess- 
«ed  the  other  to  join  therein,)  is  not  respoa*  ed  such  erroneous  damages  separately,  and 
sible  in  equity ;  but  the  loss  oug^t  to  foil  on  the  Court  did  not  direct  the  same  to  be  pald^ 
the  fraudulent  vendor,  iS*         but  only  the  damages  properijr  assessed,       16. 

But  ga^rre,  whether  this  should  be  the  rule,  9.  Upon  an  appeal  from  a  decree  in  Chancery,  aa 
in  ease  the  estate  of  the  fraudulent  vendor  error  to  the  injury  of  the  appellee  oq^  to  be 
were  not  sufficient  to  make  good  the  loss  I  ib,         corrected,  although  he  did  noCappeal.  Jkiy  r^ 

4S.  In  such  case,  the  circumstance  that  the  person         Murdoch,  460 

defrauded  was  of  weak  understanding,  but  not  10.  Gb.'CBral  Rulb  of  the  Court  of  Appeals  as 
an  idiot  or  lunatic,  is  not  sufficient  to  affect  to  the  correction  of  errors  operatinf  to  the 
tbe  right  of  the  bona  fide  purchaser,  s6.        '  injury  of  the  appellee  or  defiendant  m  error, 

43.  In  a  Court  of  Equity,  a  plaintiff  may  be  decreed  s6.  m  note. 

to  execute  a  release,  and  to  procure  a  third  11*  If  a  Court  give  a  right  judgment,  for  a  wrong 

KTSon  (under  whom  be  claims)  to  join  him         reason,  it  ought,  nevertheless,  tobeaffirme<L 
erein;  without  making  such  persORaparty         JV<n0f//v.  Wood,  555 

to  tbe  suit    Moony.  Can^U,  fOMS.  See  Exbcutxon,   No.  i%   14.     Ola9cock*9 

AdoCs  v.  Vawiou,  ^5 

BJUIOR. 

ERROR,  WRIT  OF. 

1.  A  judgment  ought  not  to  be  reversed  on  the  o^  « 

ground  that  the  Court,  at  the  instaiiee  of  the  .  *^  iSBBOXr 

party  against  whom  it  was  ren<lered,  admitted 

improper  evidenee,  or  erroneously  compelled  ESCAPit, 

the  other  perty  to  join  in  a  dein<irrcr  to 

rridmee.    Hnrriwn  v.  JBroch,  SS  ]«  In  an  action  against  the  sheriff  for  aa  eseskpe,  • 
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vertlicU  in  geiierid  termt,  for  the  pUuniifSii  if 
not  miffirient  to  authorize  a  jadgment;  not* 
vLthManding  the  charge  in  the  dedarmtion  be» 
that  the  sheriflT  took  a  defeetiire  prison-boQiida 
bond,  and  thereii^n  ▼oluntart^*  permitted 
the  prisoner  to  e8cai>e ;  and  issue  be  ioined  on 
the  plea  of  not  jj^filtg-  An  expi*ets  niuling  hj 
the  Jury,  accortling  to  the  a«t  of  t79S  con-^ 
ceniioR  escapes,  is  absolutely  neeeanry.  ^oe 
V,  Tebbt  atM  Wife,  .601 

ESCHEAT. 

i.  A  patent  from  the  Con)iiionvea]t]i«  oontaining 
a  recital  "that  the  land  vrs  escheated  from  a 
oertain  I.  M.,  deceased;**  and  granting  the 
aaroe,  ••by  virtue  of  an  entry  made  inthe  of- 
fice of  the  late  Lord  Proprietor  of  the  J/^Hh- 
em  JV(pcht  and  ih  consideration  of  the  ancient 
composition  of' 17.  Si.  «terilbg  paid  by  the 
grantee  into  the  treasury  ;**  is  illegal  and  Toid» 
and  not  to  be  received  ay  evident  of  iHNi  «on* 
the  general  issue  in  ejeetment^  mdkxomkr  ▼. 
Greenup,  134 

^  The  Comroonvealthy  umler  the  eziHing  hiws, 
cannot  graot  escheated  lands^  vitliotit  n  pre- 
vious inquest  of  ofRce,  and  then  not  (as  waste 
and  namppropriated  laftds)  upon  entrktsflnd 
surveys  (  W  upon  sales^bv  tlie  eseheatort,  i&. 

J3.  Under  the  Act  of  J^Smf  session*  1779,  •'concern- 
ing  escbeafes  and  fot-fettures  from  JBriiieh  sub- 
jects," Unds  held  by  the  factu^  of  a  BriUth 
mercantile  cooiiany,  on  their  behalf*  by  vir- 
tue of  such  ft  title  as  vas  equkabto  only*  es- 
cheated to  the  Commonwealth ;  subject  to  the 
psyment  of  to  mooh  of  the  parcbase.^moiiey 
remaining  due.  as  did  not  exceed  the  net 
amount  for  whieb  the  land  was  sold  by  the  es- 
«bcator,  reduced  to  present  current  money, 
«c«ordinf  to  the  Sd  section  of  that  act*  See 
PtJSC«iUK«  Ko.  1.    Oay  V.  Murikch^    46o 

ESTATE. 

See  Real  Estate. 

EVICTION. 

K  In  Mie  of  eviction*  tttier  n  eonwranee  ««de 
with  wanwity*  the  >'aIoe  of  tho  land  lost*  as 
at  the  time  of  &he  eviction*  .gives  the  role  by 
which  the  vendee  is  to  be  remunemted :  but, 
when  the  contract  is  executory,  a  CouK  <»f 
Equity  will  itdjust  it,  npon.principleS'Of  cquitT 
according  to  the  circumstances.  Humphrey  9 
AMr  v.  Ji*Clenuc/utn*s  MbtCr  and  Ueirtf 

600 

EVIDRNCE. 

I.  A  party  tendering  a  demurrer  to  evidence*  if  it 
be  iwrtil  and  cr.ntra«licloi>jr*  cannot,  after  ex- 
hibiting the  testimony  on  his  side*  .compel  the 
other  party  to  join  in  demurror.  Marrieon  v. 
Brpek^  •     fi^i 

&  The  Jory  and  not  the  Couii-i  are  judges  of  tho 
credibility  of  whnesses*  iA. 

a^  An  award*  made  pendente  b'ie^  cannot  he  given 
ip  nvidcue«  upon  the  plea  of  no*  mtarnnp^^  ib, 
S- 


4.  AjodgOMiitoiiglitiidt  to  be 

grooodthnt  the  Conrt*  at  the  tnitaMe  of  the 
party  against  whom  it  was  rendered* -adnutsed 
improper  evidence*  or  erroneous^  OompeHed 
.  the  Other  party  to  join  inademnrtfer  to*««i- 
dence.    BatruBH  ▼.  Stocky  flt 

5.  A  purchasing  agent  it  a  aompetent  w^taeaa  to 

prove  that  hit  principal  hw  notiaeof  anaii- 
cumbrance*  notwithstanding  i 
cd  in  a  deed  oonraying  the 


|irincipal  free  from  the 

son   whatsoeveri  ^fur    the 

may  be  purehaaing  agent  fi 

his  appointment ;  and  the  vandae*  by 

tuting  him  his  agent,  maket  bias  a  eamnetttnC 

witness  tp  prove  tb«  notice.  JHosr  v.  (hdee,  St 

6.  In  an  action  on  a  prison-bocHida  bosd*  ths 
plaintiff  is  only  required  to  shew  a  de«iHiir» 
from  the  rules:  the  burdan  of  proof  tliai  de« 
volvea  on  tha  defeiidant  tA  sbtw  ihM  the  prU 
■oner  was  discharged  by  dae  aonrne  of  lawr. 
JHeretBth'e  Mi^wv.  Owed,  7C 

7*  la  a  suit  in  Chansenr,  the  biU having 
toibeproaeedinfi  In  aoothersail*  ^ 
remaining  <tf  record  Iti  tho  aarav  Caurt/*  a»d 
the  answer  having'  adtahtod  that  such  a'aolt 
was  brought*  and  tneh  a  dearee  aa  staled  irr 
the  biU,  existedt  the  Coort  of  Appeala  'wfll 
..  award  a  writ  of  ctrtmnai  Cor  a  trtmaeripl  q£ 
the  record  referred  t<i*  and  reeeive  it  aaav»- 
denee,  so   far  as  admitted  by  the   anawer* 

S«  An  administrgtor,  lor  wboai  a  arodit  fU*  a  aana 
of  ittQnej  paid  by  him  to  tAe  guardian  of  (Mie 
of  the  dmnbotaea  baft  bean  allowed  by  a  final 
decree  in  Chancery*  is  a  competent  wUneaa^ 
in  balialf  of  the  wai^,  to  prove  the  paTifteBe 
•  of  the  money  to  her  guardian;  though  the  lat- 
ter was  no  party  to  the  decree*  ift. 

9«  Proof  of  the  parol  decbtrations  of  a  guardiaB 
that  she  did  not  intend  to  charge  her  ward  for 
boanl  is  admiasible  to  repel  a  charge*  for 
board  in  her  life^time*  eshibiled  by  her  lepre* 
■entatives  af^er  her  death*  sfl^ 

lOi  Apatant  appearing  on  its  face  to  be  Illegal  an^ 
vomI  is  not  to  he  receivoil  as  evidenee  of  title 
on  tliegene«d  issue  io  e|ectmeftL  Akxtmder 
V.   GreeuMpt  134 

11.  tender  pecnHar  eircumataneeft,  It  vras  hold  ua« 
reasonable  rigour  to  exaot  vouchers  for  aanj 
items  in  an  eaeculor^s  account  which   appear** 
ed  probably  J09t*    though  not  ftupporfeed  by* 

5  roof  FUz^ertUik  Ea?r  ^Jouee,  v.  J$tU9t  t56 
y  virtue  of  the  24lh  section  of  the  Dialriat 
.    Court  hiw  of  170S*  th«  copies  therein  allowed* 
are  good  evidence  in  suits  brought  siaea  that 
act  took  efiect  ^tmflP*  Jkkd^e  v.  7'aw£%  17^ 

13.  Parol  ewidence  iaadcftissible  to  prove  that  ajf» 
yh.  -was  levied,  though  no  rdtfim  was  mado 
upon  it    BnUitt^a  Rx'rt  v.  WinMtw»^        S69 

14b  On  a  joint  plea  of  *Ktm-tnalty^*  m  trespaav  id 
est  cnnift  a^inst  two  defonteta*  for  break- 
ing 'tha  pUintiirs  dosa  and  beating  hiftahvcs« 
tlie  defi^ndaots  oogbt  not  to  be  peroutlad  ta 
give  in  evidenoc*  by  wi^  of  roiti^piioa  af  da- 
mages* a  licoufte  irom  the  plainidr*  to,  one  of 
Ihem*  to  visit  his  negro  quartet  and  diaa^i 
tise  any  of  his  sbivefl  who  might  ho  found  act- 
ing improperly  i  the  baUery  haiug  i 
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ing  chat  dM  ilavet  who  were  beaten  IukI  acted 
OKproperly.    Brtmi  and  Baineau 


15k  IUefal,'or  improper  eridenoe  oog^t  never  to 
be  eonfided  to  the  Juty,  however  animportant 
itflw^betotheeaose,  (b. 

JUL  A  reeotd  of  one  writ  eanaot  be  reati  as  tH-  87. 
deaee  in  another,  ttMott  both  the  pnrd«t,  or 
tboto  under  whom  they  ohrim,  were  nartiek  to 
bothniite;  it  being  a  rttle  that  a  iWMoment 
cannot  be  atcd  against  a  party  who  eoutd  not 
avwl  himself  of  i%  hi  oMe  it  made  in  his  &- 
wmr.    Payne*  v.  Cokf^         ,  373 

A  reeord  of  one  suH  eanaot  be  read  as  evi< 


dement,  promise  payment  of  the  foil  amooat 
ot  die  bond  to  the  assignee.  Mayo  v«  OUet^b 
Adnfr^  53S 

86.  What  eiroomstaooes  are  evidence  of  fraud 
in  a  Court  of  Kouity.  See  Fraud,  No.  3,  4. 
Harvofond  ftl/e  v.  Pecha^  518.  and  IVHtehoru 
and  filfe  y* /hne$  and  other$,  557 

A  vendor  of  bmd,  according  to  certain  Una^ 
must  be  presumed  interested,  and  therefore 
incompetent,  as  a  witness,  to  establish  those 
lines;  unless  it  appear  that  he  did  not  warrant 
the  title.    Moon  v.  CampbeU,  600 


deneo  in  another,  On  the  grqond  that  the  de-  «  cu*  n-.^  la^  u\  n*,m^,  ^^a  ht.-a  • 
fendant  and  ono  of  the  pUlnSfc  in  the  tetter  t^^^^^  ^**'  ^^-  ^""^^  ^^  ''V*  T; 
sui«  were  parties  to  the  former,  and  that  the  '^^'^^  **• 


17. 


:  pohM  was  in  eontrorersy  in  both ;  ano- 
tlier  tllahili^  and  the  person  imder  whom 
both  the  said  plaintiffs  jointly  claim,  not  hav- 
ing  been  partly  to  such  former  suit  tShap* 
flMPtev,  Gmpmeoi^  398 

JkSk  In  saeh  oiM,  the  ehreomstanee  that- the  **  nrri- 
'     tuigt  and  evidences^  in  the  former  suit  vere 
read  at  the  hearing  of  the  hitter,  without  any 
oxoeption  Uken  at  that  time  appearing  on  the 


EXAMINATION,  (PKIVY.) 


EXECUTION. 

An  execution  against  the  goods  of  a  decedent  ia  - 
the'  haftds  of  his  executor  or  administrator, 
with  a  return  of  miUa  bona^  is  not  sufficient  to 
ground  an  action  on  the  adnlinistration  bond. 
Gordmf^  Adninv.  The  Justices  of  Frederick, 

I 


record,  is  no  proof  that  tbia  was  done  by  con-  2*   V  a  judgment  be  confessed  by  a  principal,  by 

vhtue  of  an  agreement  (to  which  the  security 
v»at  not  a  party)  that  a  suy  of  exeeutioa 
should  be  allowed  the  principal;  the  secoritr 
(in  case  of  farther  proceedings  against  hira} 
ought  to  be  permitted  to  plead  such  matter 
ptm  darrein  conthmunce.     fVard  v.  Johnston, 

45 

Quisrey   whether  such  plea,  if  demnrred  to, 

would  be  good  in  law   to  bar  the  plaintiiTa 

ehilm  as  a^inst  the  securitr  ?  ib. 


acait  of  partin,  and  dees  not  preclude  the  ob- 
jeetien  from  being  taken  in  the  Apodbite 
-Court ;  the  defendant  in  his  answer  having  ob- 
-  jected  to  the  admission  of  the  verdict  and 
tnther  proceedings  in  the  fbrmer  suit,  but  of* 
fered  to  agree  that  the  depositions  only  might 
be  read  s  to  which  offer  no  assent  appeared  on 
thepartof  theph»inti«T,  ib*  S. 

!•.  An  answer  in  Chancery  (though,  hi  form,  re-  ^ 
sponsive  to  a  question  put  in  Sie  bill)'  is  not 


evidence,  where  it  asseru  a  Hriit,  affirmatively  4.  l*he  t&Ung  hi  execution  the  body  of  one  of  two 


in  opposition  to  the  plaintiiri  demand;  but 
4he  defendant  is  as  much  bound  to  establish 
such  asserdon  by  independent  testimony,  as 
4he  pbintiff  is  to  sustahi  his  bill.  Paynes  r, 
Colet,  373 

JO^  An  iuNie  out  of  disnceiT  oftj^ht  not  to  be  di- 
rected to  try  a  claim  aRogether  unsupported 
^  testimony,  or  a  title  not  allegeil  in  tlie  bill, 
but  suggested  In  the  answer,  without  •proof.  < 
]^eitheris  this  rule  to  be  varieil  by  the  circum*  6* 
stance  that  infiintc  are  interested,  ib. 

^.  Under  wliat  circumstances  a  protest  before  a 
notary  public  by  the  master  of  a  vessel  is  no 
evidence.  MmHne  Jusurunce  Company  of 
JUexamdtia  v.  ^rros,  4oS ' 

9^  A  jodgment  against  the  executor  is  no  evidence 
afaittst  the  heirs  or  devisees  of  the  real  esute. 
MasenU  Devisees  v.  Petet^s  Jd^rs^         437  7. 

^  What  is  sufficient  evidence  to  establish  a  mtti^ 
empaisve  i^.  See  Wills,  No.  -S.    Mason  v. 
•    Jhmmany  456  8. 

5M.  Parol  evidence,  of  subsequent  declarations  and 
acjLnowledgments  by  the  parties,  is  not  suffl- 
oieiit  to  support  an  agreement,  between  a  pur- 
ehsaer  of  land  and  a  third  person,  that  ^ch  9. 
third  peraon  shouM  be  admitted  as  a  partner 
hi  ihe  pOrdiase.    Hendersoity.  Hudson,     Sid 

0fi,  The  proof  must  be  clear  and  manifiest  to  ofTect 

r        an  assign^  by  an  eouity  of  which  he  had  no 

-    iiotieet  e^ccially,  if  the  obligor,  after  the  as- 


joint  obligors  is  no  SRtis&ction  of  the  debt,  and 
does  not  bar  an  action  agsiiiist  the  other  obligor. 
JIfweWs  Adm*rs  v.  Tovffeo,  175 

5.  A  writ  of  Jieri  fabias  may  be  levied,  without 
touching  or  removing  the  property ;  provided 
it  be  in  the  immediate  power^  the  sheriff,, 
and  admitted  by  him  to  have  been  taken  to' 
satisfy  the  debt    BnUitfs  Ex'rs  v.  Winstons, 

3C9 
8.  The  sheriff**  permHtittg  the  property  to  re- 
mahi  in  the  possession  of  a  third  person,  or  of 
the  defendant,  under  a  verbal  engagement 
to  produce  it  on  the  day  of  sate,  does  not  pre- 
vent the  f.  fit.  from  havhig  been  levied  in 
contemplation  uf  taw ;  the  sheriff  being  re- 
sponsible to  the  plaintiff,  in  such  ease,  if  the 
property  be  not  produced,  id. 

Parol  evidence  is  admissible  to  prove  that  a  J!, 
fa.  was  levied,  though  no  return  was  made 
upon  it.  ib. 

A  sheriff  may  be  permitted,  by  order  of  Court, 
to  make  a  return  upon  an  execution,  or  to 
amend  it,  aecordhig  to  the  truth  of  the  case, 
at  any  time  after  the  return  dsy,  ib, 

A  plaintiff,  by  directing  the  sheriff  to  put  off 
the  sale  of  property  taken  in  execution,  to  a 
dky  after  the  return  day,  and  to  suffer  it  t» 
remain  in  the  [lossession  of  the  principal  de- 
fendant, or  hia  eecurities,  releases  the  sectu'i* 
ties  altoglither  from  that  or  any  subsequent 
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exeouiioo;  tueh  dkection  b«og  given  without        iKMrd,  H  admittiMe  *• /jM^"  •^■'' 
Ui^«o^miiee.    Jliiffi«'f  EJc'rt  v.  *Ftfi»-         bowl  in  her  life-thae,  ey  WMtoiJby  her 


^^„,  869         tor  or  adminittrttor  after  he^ -^" 

tU.  lawuh  cm.  the  pUuotift't  adding  to  the  *-         and  mfifw.  Roytterand  mfi,  Hf 

reiSoo  SJwordB  «•  holding  the  property  tub-  6.  In  a  soit for  contilbntion  agifait  teffteea  or  dm^ 
ieML  to  tka  nid  excoolion,'*  oannot  preyent  the  tribvteet,  the  executor  or  admmMiMPi^  or,  m 
!!Z.^l5ir«Lr.ti«r.  ib.         hebedead.thepenoiiw^f«i«e«*rt_hha_m 


I  ■    An  aMcal  bom.  oe  mpeneikat  to,  m  mrfar  the  exeoutonhlp  or  adnuiiliti  ■tiri, jigaro  ae 

™«2fir*««~»«'»»  •^"•' »*°  defcodMits  5«l6 »  jwtyi oi,H«t.it  W»;^'**~«»^ 

SI^Mt.  if  one  Of  iSem  die,   be  rewed  of  iueh  exeeutorAij  or  wlmiMiliannii  lu* 

^JZ  S,S^ti«,  l«t  Ao-M  be  prj.  been  «g«hriT  "»f' .'*'«:::?  JJ'hSSL^ 

^edoaMtorteotkero^,         .     .      »•  «Ped  orer    to  the  leg««e.  or  d-«rib-te^ 

te  A  <lc<«duit.  Miaaut  vhom  an  exoMUon  umed,  ^^      ^• 

n»?^  tS^SSi  it,  though  not  leried  o.  r.  An  eieeator  \„nmg  dtfretrf  "PJ^*!?^  ^  - 

wTJ^itn  but  CO  thJoT.  «Hkfendwt  „ertlly  «.d  the  »•»««<»«"»  «tSf.^^k5 

iily^TSte  to  p.                                        «»*  the  re«ia»ry  legatee^  for  h. »3^";*^ 

I*.  A  writ  of /t»r<  fJeiai  acMMt  u  admlBi»ti»tm,  of  hU  eo-k^tee;  nine  y^J'i*  ««  «««"» 

**   ..  W  ieteCSr a.  to ^SSTd^^i^ »^  «»t.,  hrrfng  afkenryd.  eUj-ed  bel^  ^^IVL'^ 

of  the  good,  and  ohatteh  of  her  mte^te,  and.  moni^  to  nmderan  "tJ»»»i*lSf^'d2 

M  to  Sh«-  d«m«ge.and  ooMa,  of  her  own  of  hUexeeutot^  harh* "STSnSS^-!^ 

»^i  and  ohaUeV*  waa  returned  "  ezeaated  rinc  the«»otadon«7  W  i  "^  «^  ^"SSf^ 

KSn  SarSTthe  property  of  the  adminit.  tolAig  ohee.  after  hi.  ^^  5J»««  ^^ 

S^SxT^d  •  forthi«n5»8  'boo* taken,"  ke,  reaKm^Krigoor »» »•**  «»*^**rS 

The  lind  being  given  by  the  adminlttratni,  iuou  inhia  aecount  »Wrtianp«Mrea|ro*«>y 

X  ~-2S  bntlxpreaang  that  the/.  &  ««i  jart,  thMgh  not  rtpportgfV  Ptorf-    «^ 

tLZ^he  good,  and  ehattei.  of  the  wd  ad-  «„rfd;  E^r  ,fJm,e,.  rj^                  •« 

W»«iMratrix;  »as  deeided  to  be  variant  from  g.  -^^here  the  lallnre  to  bring  an  «5?5^.5i 

rll^wd  therefore  qoaAed.    GUuc^^*-  tetO^eut  wp^  *»  ^  ^V!;;«>^;i^ 

Jd^xVJOawun,                                      «<»  nerfect  of  the  re.idaai7  *^^r'^;'*frZ 

U  in  revfeiing^judpnent  by  deftatt  on  a  forth-  wWuI  defc*  on  M.  nM%  «»«re*o*ght»ot » 

*Sng  •'^'d.  the  appcllaw  Coort  will  eom-  be  charged  oo  the  "anee  d«e  frj«  htaaj* 

2^ if  with  the  exicuUon  on  whieh  it  wM  Ae  ertate. e«eptfiro»  Ae  da^the  dgrer^ 

J^en                                                             •*•  ne  ther  in  loeh  ea^k  ooghtMitereat  to  DeiB. 

*^'°'  lowed  himonpy».nttWd^lw««e|befcre 

EXECCTOR8  AND  ADMINlSTBATOia.  the  de«j«^4««^  ■«<»«  »•  bw-U  whiah  o^ 

Iti..,«««.i7.^'«H8ment'pin-»^^^  ^S'"^X^'«^^^"-»*^^ 

m  nutTAior.  as  such,  to  esublith  a         cen*-  "■/."irf ...  »K<a   ««»//»»#  ^sv 


0f  Frederick,  ^  r  *v        in   Am«nttir  ot  admbfetratoP,  hWog  ■!*»« 

2.  An  anawer  filed  in  thenaine  <>f  .««•  ^f  Uiree  la  An^^^^^J^^Jf^f^ 

executort  (the  decree  being  in  fayoor  of  tt^e  ^^^i^^  to  be  eharged  with  intereai  on 
plaintiff)  Is  not  to  be  Uken  as  their  joint  an-  tote,  «^'^  ^  ^  ^  ^.^^  di«.  («o 
Ler;  nWrth8t«ding  the  clerk  »n  the  tran.-         "^fj^l^^  eolleeted.  or 

«Hpt  of  the  record  says  that  they  appeared  by  ?w  \nteJ^^  that  day  wai  reeeifwl  upos 

coiSisel.  and  filed  their  antwer,  an  J  no  a^p.  f^i  ^^*f  ^TeSTable  ti  J  to  eoHeet  and  ap^ 

^ere  tahen  to  conme  a  further  answer  from  H.)  ^^^^^^^  be  all*^  J5««i^ 
them.     Chmnv.Heale,    ^   ,      .  .♦»         ELmrm^mSt  of  interert.    IMflidrrf  t.  IWi. 

3.  A  husband  .arriving  hU  wife  (or,  in  aue  of  h.a  ^^^^^^^  "^  """^  IW 

dcaih  atlerward^  %h  executor  or  admin.stra-  ^T?^^  ^  Interest  ought  to  be  elwrged 
tor)  m«y  mtmtain  an  action  on  a  nerwnal  ceu-  U.  ^".^ ^T nSt  tcTtS  «la^  wai  In  diipate. 


.  A-  adminiBlniior  to  »ho»  a  cr«l.t  for  a  .om  of  18.  fJ^^^.XT^^^:^'^^'^^^^^ 
money  p.i<1  by  him  to  the  giUrdiw  of  one  of  i^^'^.^^^ '!Stin%«tr.  for  marahaWng 
Se  dl.Sb.rtei.  ha.  be«n  flowed  by  a  finrf  ;?iT"Jli.i  dSJi^of  Si'e  h«led  pftipertj 
decree  in  Chancer)-,  u  a  competent  w.taeM,  "^l''-"g2"„n,  p««co«ed  hU  dJm  «h», 
in  behalf  of  the  fcward.  to  prove  the  WM"]  ?«:„«  thT  ex^tor  and  hh  KCorWe*  Ma- 
of  the  money  to  her  gujrdwn;  AojgJ  *«         SJ /jSS.^TjSrtrr'.  Jd^ert.  ^ 

latterwa.  no  part,  to  th«  decree.  »«*«■  ^  .  nilgmMrby  default,  apfinrtan  execator. 
Hi/e ''Hotter  a»dH>fe,_         r '   ™.^di  i.  ftrtSTrie  «lm>««'«  «" "^W-  .      *• 

1.  Proof  of  the  parol  decl«»t«n«  of  a  go»rd«»".  l'^^^^J^?„tti,c  cx«tutorUiioe»ide»ee 
that  .Ue  did  no^  intend  to  charge  her  ward  for  t^  A  joOgmeni  agauui.  «• 
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15. 


18. 


Mmnn*9  Devtteet  ▼.  Peler'9  Adnfrg^  437 
Wbttt  deeree  out  be  made  on  a  bill  of  injanc 
Uon  exhibited  by  the  administrator  of  the 
iqttcbeaerofa  tract  of  Und,  againtt  the  admi- 
imtraterand  hein  of  the  vendor,  churning 
ooMpenmUoo  for  a  deficiency,  erediu  for  iiar- 
menta,  and  a  eonfeyanee.  aundthretft  AdmW 
T.  M^amachoaC%  AMr  and  Heirs,  4d3  3. 

tee£xMUTiOM»No.  13,  Gla9cock^9  AdnCx 


FAIRFAX,  (LORD.) 

See  NoRTRBRW  Nbck  of  Virginia*         ^< 

TIBRl  FACiASU 

Sec  ExBouTioir. 

FIRE  COMPANY. 

A»  MUTUAI.  AaiirRAKCE  SooxBTr* 

PORPErrURE.  t 

I.  An  amhority  gii^n  by  lav  tP.any  ofRcer,  where* 
by  the  estates  or  mtereAs  of  other  persoes 
may  be  forfeited  or  lost,  must  be  strictly  par- 
Boed  in  every  instanee.    Tancey  v.  i/ipkitu^ 

419 
ti.  .StelMFAKT,  No.  9.  a, 

$,  Sec  Escheat,  Nb.  3.  Purchase,  No,  1.  Do^  2. 
T.  Murdoch,  46u 

FORTHCOMING  BOND. 

!•  A  writ  ot fieri  faciae  agahist  an  adroiDistratrix, 
'*  to  be  levied,  as  to  certain  dautages  and  costs, 
ef  the  goods  and  chattels  of  her  intestate,  and, 
as  to  other  damages  and  costs,  of  her  own 
goods  and  chattels,^  was  retnrned  **  executed  3. 
on  certain  sUves  the  property  of  the  adminis- 
tratrix, and  a  forthcoming  bond  taken,"  8cc. 
The  bond  being  given  by  the  administratrix, 
09  nomine,  but  expressing  tha^  the  fi^  fa,  .was 
against  the  goods  and  chattebof  the  said  admi- 
nistratrix, was  decided  to  be  variant  from  the 
Je.  fa,  and  therefore  qoashtd.  Gla9cock^9 
jidSii*xyr.  Daw99n^  605 

%  In  reviewinga  judgment  by  default  on  a  forth-  4. 
coming  bond,  the  appellate  Court  will  compare 
it  with  the  execution  on  which  it  was  taken, 

ib> 

FRAUD.  6. 

1.  A  mortgagee,  without  notice,  shall  be  protected 
against  a  prior  equitable  title ;  if  the  nerson, 
havine  snch  tide,  either  eaconra|^ed  him  io  6. 
take  the  n^prtgage,  or,  knowing  ot  his  inten- 
tion to  take  St,  stood  by,  and  made  no  objec 
tion.    Green  v.  Price,  449 

YOL.  I.  4  N 


The  statute,  "to  prevent  fraods  and  peijuries,*' 
applies  to  an  agreement,  between  a  porchaser 
or  huid,  and  a  third  person,  that  such  third 
person  should  be  admitted  as  a  partner  in  the 
purchase ;  the  proof  of  such  agreement  being 
only  parol  evidence  oT  subsequent  declarations 
and  acknowledgments  of  Che  parties.'  Mender- 
9Qn  V.  Hud9onf  510 

What  are  badges  of  IHnJT  in  obtiiBfaig  a  deed. 
Harvey  and  Wife  ▼.  Pecke^  518 

Fraud,  it  eceme,  may  be  preswned  in  equity 
from  scWmg  drenmstaneM ;  tn^  as  gross  in^ 
adequacy  of  consideration ;  breach  of  trust  and 
confidence;  undue  inAuenee  exerted;  (espe- 
cially, over  a  yoong  and  weak  person  l^  a 
near  relation ;)  overdifigenee  and  asaiduHy  in 
ttiarding  against  objections}  and  the  like. 
JrhHefum  and  Wift  v.  Hinee  and  othert,   557 

Sec  PvRCBAiBR,  Na  90,  91.  H. 


GRANX- 

See  Patbwt  por  Laiid. 

GUARDIAN  ANDWARB. 

An  administ^itor,  to  whom  a  credit,  for  a  lum 
of  money  paid  by  him  to  the  gnanlUn  of  one 
of  the  distributees,  has  been  aUowed  by  a  finid 
decree  in  Chancery,  Is  a  competent  witness, 
in  behalf  of  the  ward,  to  prove  the  payment  ot 
the  mon^  to  her  guardian ;  though  the  hitter 
was  no  party  to  the  decree.  Hooper  and  Wife 
V.  Ro^iter  and  Wife^  \  \i 

Pr(x>f  of  the  parol  decUrationa  of  a  guardUn 
that  she  did  not  intend  tu  charge  her  ward  foe 
board  is  admissible  to  repel  a  charge,  for  board 
In  her  life-time,  exhibited  bv  her  represents 
tives  after  her  death.  But,  m  soch  case,  slri 
ought  not  to  be  charged  with  interest  on^ 
sum  of  money  received  for  the  ward,  unle' 
such  interest  would  exceed  the  amount  ot 
reasonable  compensation  for  board,  i 

A  guai*dian  may   be  allowed  for  moneys  pai 
and  advanced,  for  the  dothes,  sdiooling  an 
other  necessary  expenses  ol*  the  ward,  out  < 
the  principal  of  sucn  ward's  estate ;  if  it  1 
pear  that,  from  extraordinary  circumstano 
such  disbursements  were  unavoidable  withd 
culpable  neglect  on  the  part  of  soch  guardii 
otherwise,  soch  allowance  ought  to  be 
out  of  the  profits  only. 

Money  received,  by  a  guardian  for  a  ward, 
ring  the  paper  money  tiroes,  oo^ht   to  | 
reduced  by  the  scale  of  depreciation ;  to  I 
applied  as  on  the  Ust  day  of  the  3^ar  in  wlil 
it  was  received,  i 

A  reasonable  Urae  oug;ht  to  be  allowed  a  n 
dian  to  put  the  tnohey  of  a  ward  out  at  1 
tcrest:  and,  in  this  case,  six  months  were  ci 
sldcred  as  such  reasonable  time,  { 

If  money  was  received,  by  a  guardi«n  for  a  w« 
within  six  months  previous  to  the  1st  of  Jai 
ary,  1777,  Twhen  the  scale  of  deprecindl 
oororoeneedO  it  ihoitid  bt  •edoaed  accordi| 
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to  the  Male,  as  at  the  aad  of  six  monthi  fipom 
the  tirae  when  reoeif«d.  Uuptr  oHd  ffife  v. 
jRoiftter  aiui  Htfe,  119 


H 
UEIR8. 


(.  A  judgment  againtt  the  exeeator  is  no  evidence 
aj^ainst  the  hein  or  deTtaeet  of  th^-  real  es- 
tate. •Hmmi'«  VevueeM  ▼.  Pe4er*»  ^dnfn,  437 

3.  Whatdeeree  may  be  ^ade  on  a  bill  of  injunc- 
iioQ  exhibited  by  the  administrator  of  the  par- 
chaser  of  a  tract  of  land»  against  tlie  adminis- 
trator and  heirs  of  the  vendor,  claiming  eom* 
pensation  for  a  deficiency,  emlits  for  pay* 
roents  and  a  conveyaaee.  JiumAfirey^t  Afbnr 
T.  M'Cknachun'9  Mm*r  and  Ikira,  493 

HIRB* 

1.  *S<r<f  Slaves,  No.  1,  «. 

2.  ^€elMTBRBlT^  No.  K). 


I 

IDIOT, 

1.  l/nder  what  oirenmstances,   a  deed, 

from  a  roan  of  ireak  undersTanding,  (tkoa^ 
not  an  idiot  or  Umaiic,)  may  be  aei  aside  lo 
eqaity.  ffTutehom  and  nife  «.  ifaMt  end 
otherif  5S7 

S.  See  EquiTYi  No.  41,  42.  ik, 

IMBECIUTY  OF  UNnEBSTANOli^G. 

See  Idiot*  4 

INADEQUACY  OF  CONSlDEBATlON. 

See  CoNtfioEjiATiox,  A 

CI^CKEASEL 


HUSBAND  AND  Wll^ 


i. 


If  A.  promise  B.  that  if  he  and  A.*s  daughter 
jnarry,  '*he  will  endeavour  to  do  her  equal 
Justice  with  the  rest  of  his  daujghters  as  fast  as 
it  is  in  his  paxoer  with  convenience/*  and  the 
marriage  be  afterwards  Itad  with  his  consent ; 
the  promise  is  sufijciently  ceiMin  and  obliga- 
ti  ry.     Chiehcitei'e  Ex*x  v.  Km»*«  Adrn'r^  98 

2.  In  such  ease,  A.  has  not  his  life-time  to  per- 
ibrra  it  in ;  hat,  in  a  rtaeonable  time  after  the 
marriage,  (taking  into  consideration  his  pro- 
perty and  other  cireamatances,)  b  boond  to 
make  an  tdvaneement  to  B.  and  wife,  equal 
to  the  hu^st  made  to  his  other  daughter!,  ib. 

%  A  promise  in  the  above-mentioned  terms  enures 
fo  the  joint  bene&t  of  the  busba^  and  wife; 
and  is  not  to  be  aatiafied  by  a  eonveyanoe  of 
fayidt  to  the  wife.  The  husband  (to  whom 
the  promise  was  made)  has  hia  eleetioo  to  con- 
sider it  a  pertonal  eontraet ;  and,  if  he  sur- 
vive the  wife,  may  sue  In  hfs  own  right  tD  re- 
cover damages  for  a  bretoh,  f  6. 

^  A  husband,  surviving  hb  wife,  (or,  in  case  of  his 
death  afterwards,  his  executor  or  adminbtra- 
tor,)  may  raointain  an  action  on  a  personal 
cimtract  made  with  the  srife  before  the  mar- 
riage, or  for  their  joint  benefit  afterwards ;  not- 
withstanding  he  did  not  take  admiuutratioQ 
oo  heresute,  i*. 

5.  The  aid  of  a  Court  of  Equity  onglit  not  to  be 
ailbrded  to  set  up  a  roarriape-pr^mlse,  when 
rhe  effect  would  be  fo  disiolicrit  (against  tlie 
intention  of  the  parties)  (lie  only  issue  of  the 
marriage.    Pawnee  v.  CW?^,  3*5 

5.  .See  Relief,  No.  8.  t*. 

r.  A  dee<l  from  a  husband  and  wife,  without  b«r  pri- 
vj  examination  and  relinquisliment,  is  utt^/ 
void  as  To  her,  and  furnishes  uo  consideration 
to  support  a  subsetiucal  cumcyauc«»    IJarvenf 


competent  witnets  to 
bad  notice  of  an  en- 


1.  See  IvFAMt,  No.  4. 

INCUMBRANCil.  ^ 

1.  Notice  of  a  Uen  or  eucumhrMoe  on  propciiy 
binds  the  purchaser,  if  received  by  bim  at  wmj 
time  before  the  ffifntiog  of  ilua  eOof«y»aee. 
BUtir  V.  Owlet^  J8 

8.  A  purchaser  witU  notice  of  an  aM»al  «BoeBi»> 
brance,  haviog  prevented  the  lawful  etaimast 
from  enjoying  the  benefit  thereof  m  pemoal- 
ly  liable,  in  eqiAy,  to  the  Tull  valuer  i^, 

3.  In  such  case,  the  purchaser,  or  the  property^  BUiy 

he  made  liable,  in  the  first  instaniae»  at  tiM 
election  of  the  phmtiff,      ^  ib. 

4.  In  a  suit  in  equity  hy  the  ^timMtA  of  «k  escom- 

brance  againsta  vnidee  having  notice,  a  pcraate 
who  joined  the  vendor  in  the  deed,  for  the 
purpose  of  relinqubhing  a  eoUateral  claina, 
need  not  be  a  party,  s&. 

5.  A  purchasing  agent  b  a 

prove  tliat  hb  principal 
cumbrance,  notwith«tanding  such  agent  johied 
in  a  deed  conveying  the  property  to  the  pria* 
dpal  free  from  tne  dalro  of  any  person  what- 
soever; for  the  vendor  himself  may  be  par- 
phasing  agent  for  the  vendee  by  bis  appoints 
ment;  and  the  vendee,  by  constituting  htm  hb 
agent,  makes  him  a  competeot  witaeas  to 
pitive  the  notice,  ib. 

INFANT. 

1.  It  b  now  settled,  that  tlie  mother  of  an  infimt 

who  died  iutf^tatc,  between  the  first  of  Or^e- 
6er,  1793,  (when  the  suspended  acts  of  ITyt 
took  effect,)  and  the  2/d  of  Jafmaty,  1 8(«, 
(when  the  act,  "concerning  chedbtnbiili«« 
of  unbeqiseathed  personal  estate,**  was  ptsa- 
ed,)  or  anj  of  her  issoev  by  a  person  other 
than  tlie  uther,  was  n*t  entitkd  toanj  pait 
of  such  iftlapt*a  personal  estate  derived  imme- 
diately from  the  firfhcr.  DiUiard  v.  TomUh' 
Mfi,  ifc.  ,  183 

2.  But  the  law  was  otherwise  rebtive  to  tbe  pro- 

perty of  an  inftnt  who  die«l  intestate,  between 
tlte  Istof /JEMtfory,  1787»  (when  the  aets  of* 
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1715  to«k  eiTeetf  alSd  the  1st  of  October,  1795; 
the  distribution  daring  that  interval,  being  re- 
gnlatcd  bj  the  aett  of  I/S5,  e.  61.  and  e.  60. 
IHUiardr.  TomHruor^  ^c.  IBS 

0.  Xeitker  was    the    mother,    or  her  istaet   as 
above  roentiotied,  excluded,   vhere  the  pro- 

Csrly  was  derived,  not  immediately,  but  br 
terming  tucceMion,  from  the  father,  .  iS» 
i.  The  profits  of  the  estate  of  an  infant  djine  in- 
testate, (inehiding  the  intr«»se  of  slaves,T  ae* 
eroing  to  such  infant  in  bis  or  bar  life^tiaM, 
but  not  applied  to  his  op  her  ase,  or  otherwise 
lawfully  disposed  of,  ought  to  go  to  the  person^ 
or  persons,  inheriting  such  estate  geoerall^r* 

.  tb, 

5.  Where  an  infiint,  havhig  title  to  a  real  estate  of 

inheritance  derived  by  purchase  or  descent 
immediately  from  the  father,  dies  without  is* 
sue,  and  with  no  brother  op  sister,  or  descend-   ' 
ant  of  either ;  the  father  being  dead,  but  the 
'     mother  livbgt  the  right  of  inheritance  b  not  1. 
in  abeyance,  but  goes  in  parcenary  to  the  bro- 
tbcn  and  sfeters  of  the  father,  or  their  lineal 
descendants :  and,  vice  verta,  such  estate  be- 
ing derived   immediately  from  the  mother;  9. 
aiM  die  being  «lead,  but  the  father  living ;  It 
goes  in  pareetiary  to  her  brothers  and  sisters, 
ov  their  Kneal  desoendaata.     Templeman  v. 
Suptoe,  330 

6.  The  l«lr  waa  the  same,  at  to  perional  estate,  be- 

tween thtt  1st  of  October,  1793,  and  the  2Sd 
€t  Januanf,  180^  ib. 

7.  iSee  luvm  out    of   CHAfrc«RY,   No.   1. 
Pttuneo  V.  CoUt,  373 

8.  See  fe^tuiTY,  No.  «3.  ib. 

9.  l*he  land  of  an  infant  being,  by  mistake,  listed 

by  the  Comro&ssloner  of  revenue  as  the  pro- 
perty of  another  person,  and  sold  as  such  for 
taxes,  in  December,  1786;  being  bought  by  1, 
tlie  depu^  sheriff  who  sold  it;  conveyed  to 
hini  bv  the  high  sheriff  in  February,  1795 ; 
.  and  afterwards  sold  again  by  the  deputy^  she-  ^ 
riff;  the  right  of  the  infiint  was  estabtuhed 
against  the  last  purchaser;'  (who  bought  with 
full  natice  of  all  the  circumstances;)  notwlth- 
sunding  the'  suit  was  not  broueht  until  six 
years  after  the  plaintiff  attained  his  full  age. 
JfoHcey  V.  Bopfcitu,  41$ 


nistrator  of  the  purahaser  of  a  tract  of  hind, 
against  the  adrainistralor  and  heirs  oC 
the  vendor,  (in  whom  the  legal  title  re- 
mains,) claiming  compensation  for  a  defioien- 
CT,  credits  for  payments  and  a  conveyance ; 
the  Court,  on  allowing  the  compensation  and 
the  credits,  may  decree  that  the  defendants 
shall  convey  their  title  to  certain  trustees  to  be 
by  them  conveyed  to  the  heirs  of  the  purcha- 
ser, (diough  not  parlies  to  the  suit,)  if  the 
balance  of  the  purchase-money  be  ^id  on  or 
before  a  oeruin  day ;  and,  if  not,  with  power 
to  sell  as  much  of  the  land  m  may  be  siiiiSaient 
to  i>a^  such  balance,  and  to  convey  the  resi- 
due, if  any,  to  the  said  heirs.  Jtwnpkrey*s 
'  in'e  MrtCr  and  BeS-t, 
493 


^dm*r  y.  M*ClenachanU 


INHERITANCE. 

1.  See  Infant,  No,  4.  JHViard  y.  TomHnwn^ 
Uc.  183 

«.  See  Infant,  No.  5,  6,  Templemm  T,  Step^ 
toe,  339 

ITfJtTNCTION. 


1.  On  a  bill  of  injunction  to  a  judgment  at  law,  if 
it  appear,  on  the  final  hearing,  that  the  judg- 
ment ought  not  to  be  emoined,  and  that  the 
pbiintiff  ill  equity  has  had  credit  for»  sum  to 
wliich  he  is  not  entitled ;  the  Court  shoaM  not  f . 
only  dissolve  the  injunction  and  dismiss  the 
bill,  but  should  moreover  decree  that  the 
plaintiff  pay  that  sum  to  the  defittdant  Todd 
y.  Bcrwyer,  *47 

^  Qa  a  bill  of  in  junction  exhibited  by  the  a4mi- 


INQUEST  OF  OFFICE. 

The  Commonwealth,  under  the  existing  laws, 
cannot  grant  escheated  lands,  without  a  pre- 
vious inquest  of  oAce.  Alexander  y.  GreC' 
nup,  134 

Q^are,  were  the  several  acta  of  assembly,  re* 
specting  the  mode  of  acquiring  titles  to  waste 
and  unappropriated  lands  in  the  ^Northern 
Mch,  equivalent  to  an  inquest  of  ofliee,  and 
sufficient  to  authorize  grants  of  the  said  lands 
b}'  the  commonwealth  ?  Hunter  v.  Fairfax's 
Jjevisec,  «18 

INQUISITION. 

.'  See  Ml  tti^s. 

INSOI^VENCY, 

The  creditor  of  an  insolvent  prisoner,  who  has^ 
the  libePty  of  the  rules,  is  bound  to  j^ive  stau<» 
rity  for  the  prison  fees:  but  the  ahenff  cannot 
legally  discharge;  him,  unless  he  be  actually  in- 
solvent, and,  being  so,  the  plahstlff,  having  no- 
tice thereof  refuse  to  pay  nis  fees,  or  to  ^ve 
bond  for  the  payn^ent  thereof.  Meredith** 
Adm*xr,  Duval/  76 

INSUBANCE. 

JSee  MAmiVM.  Insurancb,  No.  1,2,  3. 

See  Mutual   Assurance  Society,  K.o, 

INTENTION, 

See  W 1 1.  Ls,  No.  4^  5.    JTuatt  y.  SoiBm^a  H€h% 

537 
i&e  WiLLs^No.  6,  7.   JobMaon  and  others  v.  ~ 
JohnmfU*o  Widow  and  ttrira,  549 

INTEHBST. 

Where  it  appears  that  a  guar4ian  boirded  her 
ward  in  her  own  house,  and  intended  to  make 
no  charge  for  it,  she  ought  not  to  be  charged 
with  interest  on  a  sum  of  money  received  for 
the  ward,  unless  such  interest  would  ex- 
ceed the,  aipiount  of  a  reasonable  ^ompensatbn 
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(brboai-il.     Mfper  wtJffifir.  Better  catd 
.     'Ufi,  ,  "^        119 

f*  A  reasonnble  time  ought  to  be  allowed  t  euar- 
dian  to  put  the  money  of  a  ward  out  at  Inte- 
rest ;  anil,  in  this  ease,  six  months  were  con- 
sidered as  such  reasonable  tinte,  ib, 
%•  Where  the  failure  to  bring  an  executor  to  a  set- 
tlement appears  to  have  proceetted  from  negleat  1 . 
of  the  residuary  legatees,  without  any  wilful 
default  on  his  {Mirt,  interest  ought  not  to  be 
charged  on  the  balance  due  from  him  to  the 
estate,  exoept  ftx>ra  the  date  of  the  decree : 
Yieither,  In  such  ease,  ought  Interest  to  be  al-  8. 
lowed  him  on  paVments  to  the  legatees  before 
the  decree ;  tlKraeh  made  in  bonds  which  car- 
ried interest  /wxgrruW;  Ex'r  •/"  Jane;  v. 
Jones,                                                          1#0 

4.  See  BoKD»  No.  13.  AtweWs  AAtfn  r. 
'i'owfef,  175 

5.  Sw  Penalty,  No.  2.  ih, 

6.  Interest  on  cetts  could  not  properly  be  allowed,  !• 

under  the  act  of  ISOS,  «  Rev.Vt»de,  p.  30.  e.  «9. 
a^  5.  So  decided  In  JPSea  t.  Brvrnii^  in  note 
to  p.  179. 

7f  Au  executor  or  administrator,  hiring  davea 
belonging  to  the  estate  of  his  testator  or  intes- 
tate, ou^t  not  to  be  charged  with  ioter^  oo  % 
such  hire  from  the  day  n  became  due ;  (no 
proof  appearing  that  ft  was  then  collected,  or 
that  Interest  fron  that  day  was  received  upon 
it;)  but  a  reasonable  time  to  collect  and  ap- 
ply the  monef ,  should  be  allowed  before  ^he 
CDmroencement  of  intervst.  J^HMartf  v.  TVni-  s. 
tifuottt  &c,  183  4. 

S»  In  such  case,  no  interest  ouglit  to  be  eharged  5. 
where  the  right  to  the  alavea  waa  b  dispute, 
and  it  was  doubtful  10  whom  the  money,  when 
eollected,  should  be  paid,  no  proof  appearinr 
that  the  executor  or  wlministnitor  received 
any  interest,  or  made  any  profit,  ib, 

9.  Prior  to  the  1st  of  May,  1804,  (when  the  act, 
**  concerning  the  proceedings  In  the  Coorta  of  |* 
Chiincery,  and  for  other  purpoaes,"  took  effect; 
ace  i  Hev.  Code,  p.  30.)  the  CourU  of  Chanee- 
ry,  on  debu  not  bearing  interest  hi  terms, 
could  not  grant  interest  subaequent  to  the  date 
of  the  decree,  s^. 

10*  Intereu  on  the  hire  of  slaTea  diaallowed  as  in 
JMlHardy.  TmiHneen.  ante,  p.  183.    tVkite-  S. 
horn  V.  Uinee  and  ffifif  557 

INTERLOeUTQHT  BBCREE. 

1.  See  Dbcube,  No.  t.  Jhopetamd  Wijk  t.  JToyaw 
ter  and  Hije,  110  3- 

INTESTATES'  ESTATES. 

1.  Sre Infant,  No.  I,  3,  3,  4.  buUftrd  ▼^Tfln- 
luMon,  Ue»  183 

3.  See  liiFAMT,  No.  5,6.  Dewpleman  ▼.  Step- 
lae,  339^ 

ISSUE  OUT  OF  a|ANCF«Rir,      .     . 

1.  AniaaiieovtofCbaDeerjoiiclitnottobedlree^ 
ed  to  try  m  claim  altf*gether  unsraporced  by  3. 
tesumoDjt  or  A  titk  not  alleged  ia  ike  biH*  but 


aaggfsfed  hi  the  ^wnrett  wiUioat  prooC  Nei- 
ther is  this  rule  to  be  Taried  by  tlie  eireoA- 
sunce  that  bfants  are  iutereated.  Pa^meyrm 
€ok$,  373 

ISSUE  OF  MARRIAGE. 

The  atd  of  a  Court  of  Eipiity  ongfit  aot  to  be 
afforded  to  set  ap  a  marriage  protoiae,  wlwa^ 
the  effect  would  be  todisinberit  (aieaiaat  the 
intention  of  the  parties)  the  Only  isane  of  the 
marriage.    Pamet  ▼.  Volett  S73 

See  Rblx£F,  Ko.  8.  s4. 


JEOFAILS. 

A  judgment  at  mlea  in  the  clerk's  oflKee  af  a 
Covnty  Court  ought  to  be  entered  aa  of  the 
last  day  of  the  succeeding  quaruirly  term ;  hat, 
if  it  be  entered  aa  at  roles  pnly,  k  b  Bwrely  a 
clerical  misprision,  and  tberefbre  anaeiidable. 
IMgfftife  Ejt^r  v.  Ditym't  JKx»r,  56 

In  such  ease,  if  the  judgment  be  declared  up- 
on as  of  a  quarterly  term,  and  the  trane- 
cript  produced  be  of  a  judgment  at  ralea, 
(wliifih  oaght  to  have  been  enterekl  m  of  auek 
quarterly  (era,)  the  Tarianoe  ia  immaterial, 

a&. 

See  Dbclaratiov,  Na  4^ 

See  EjBcTMEWT,  No.  4. 

What  defecu  in  a  declailition  for  covenant  hrc»« 
ken  are  not  evlred  by  the  ttd  of  JeolMla.  J9m9* 
lia't  jideex  ▼.  ITTtff Mb^s  JSx*rt,  487 


JUDGMENT. 

AJfNigmenttganRt  an  executor  or  adminiatra* 
cor  aa  such,  with  an  execution,  and  return  oC 
iNflto  bona,  are  not  scdBcieat  to  aatborixe  aa 
action  on  the  administration  bond;  but  a  cfe- 


vmetavit  must  firat  be  eatabBshed  bf  a  aeoo 
auit.     Gotdon'e  Mm^re  ▼.    The  Jneiicte  ^ 
FredeHek^  k         t 

A  jodgmeat  ought  not  to  be  reveraed  on  the 
gitn^nd  that  the  Court,  c^  the  instance  of  the 
«arty  agaiMt  whom  H  was  rendered,  adautted 
f roi^oper  evideaae,  or  envaeonaly  aaiapeiled 
the  other  party  to  join  in  a  deraorrer  to  evi- 
dence.    Hapriton  v.  ibwcA*,  tt 

Where  two  defendants  hare  appeared  and  plead- 
ed, an  entry  In  the  record  **th«t  the  mirtiea 
oaaae,  kc  and  Ihe  defendaat  L,  admowledged 
the  phiintSifS  action,  and  therefore  jadgneat 
against  the  said  defondanta,"  must  be  onder- 
miabd  aa  a  jodgaaent  agahwt  both  oa  Cke  eQSH> 
faa«i#aaC«oe,andcherelbcverTOBeoaa.  ITartf 

r,Johnetofh  ^ 

In  reversing  the  Jodgment  for  that  errOTy  the 
G«)ttn««|^ttOid«re^<he|irdper  jodgaoeat  to 
he  e«Mel«d-««ninst  the  defendant  who  confeaaed, 
aa  well  -aa  mrther  proaecdinga  agaiMt  the 
other,  »*. 

ia  aadh  caae,  the  plaiatiirilaviag,  aR«r  the  jf%* 
■leoty  noted  fior  permitaitii  to  preeced  afpsast 
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ihtmamniji  and  it  apiMMSvb  hj  a  bin  of  ez- 
ceptioDS  oa  tlii*  motioo,  that  the  jodgment  had 
been  confessed  b^  virtue  or  an  agreement  (to  38. 
vhich  the  security  was  not  a  party^  that  a 
stay  of  exeeutioo  thookl  be  allowed  the  prin- 
cipal; the  Court,  in  reversing  the  judgroentt 
ou^pht  to  have  given  the  seeuntT  l^ve  to  plead 
fma  dart'eiu  eontmuance^-  Ml  the  proceedings 
having  been  brought  up  by  a  writ  of  it^perae- 
deat.     Ward  v.  fohtuton^  45  I. 

dm  Several  judgments  and  orders,  reljUlng  to  eaeh 
other,  may  be  brought  |ip  by  one  writ  of  nt^ 
persetleatf  provjded  the  whole  be  sufficiently    , 
described,  as  intended  to  be  comprehended 
therein,  id. 

7»  Qttare,  whether  a  security  Is  exonerated  at  law, 
i)r  in  equity,  by  the  plaintiff's  aeoepting  a  con- 
fession of  ju(l);ment  from  tlie  principal,  and  2^ 
granting  bun  a  stay  of  execution  by  an  agree- 
ment to  whidi  the  security  was  not  «  party  ? 

8.  A  judgment  at  roles  in  the  clerk^s  office  of  a 

County  Court  ought  to  be  entered  as  of  the 
hist  day  of  the  succeeding  quarterly  term ;  but, 
if  it  be  entered  as  at  rules  only,  it  is  merely  a 
clerical  misprision,  and  therefore  amendable. 
Digged*  £xV  V.  DunrCt  Eafr^  56 

9.  lu  such  case,  if  the  judgment  be  declared  upon  4. 

as  of  a  qoai  teriy  term,  and  the  transcript  pro- 
duced be  of  a  judgment  at  rules,  (which  ought 
to  have  been  entered  as  of  such  quarterlr 
term,)  the  variance  is  immaterial,  so.  5. 

10.  iSreBoND,  No.  13. 

11*  In  an  action  of  debt  on  a  bond,  the  judgment 
is  always  entered  for  the  penalty,  |to  be  dis- 
charged by  the  principal  and  interest ;  and,  if 
.  that  exceed  the  (>eoalty,  |be  defendant  has  his 
election,  and  may  satisfy  it  by  i>aying  the  pe- 
nslty.    AhpeWfAdnCrtv.Twflnf  175  1. 

18.  A  plea  in  abatement  ought  not  to  be  received 
to  set  aside  an  office  judgment;  unless  it  be  of 
matter  whi«|i  arose  puU  darrein  otnfinuance.  8. 
Jiradkyy.  Welch,  '  284 

13.  See  Assets.  No.  1.  Ma^e  Deviee^  v. 
Peter'eAdnCre^  437 

I4b  A  judgment  bv  de&ult,  against  a«  executor.  Is 
i^nmayacfe  admission  of  assets,  ib, 

15.  A  judgment  aj^nst  the  executor  is  no  evidence 
agiunst  the  hem  or  devisees  of  tlie  real  esute, 

ib, 

16.  Genebal  svui  of  the  Gosit  of  Appeals,  1. 
relative  to  correction  of  ervors  in  judgments 
«nd  decrees.    Jkuf  v.  Murdoch,  460.  m  note. 

17.  If,  in  a  suit  upon  a  prison-bouiitls  bond,  a  Court 
of  competent  jurisdieUon,  adjudge  the  %omA 
void;  the  phiintiff  may  sue  the  sheriff  without 
appealing   from  the  judgment,  tiiov^  erro-  8. 
neous.    ifoM  V.  Tebbe  ami  Wife,  501 

18*  In  such  case  the  sheriff,  though  not  n  pMty  to 
the  suit  on  the  bond,  is  bound  bf  the  judg- 
ment, unless  he  can  prov6  it  was  obtained  by 
collusion,  ib, 

10.  See  Escape,  No.  t.  jb, 

SO.  The  Court  of  Appeals  has  jnrtsdietioit  to  revise 
any  judgment  on  a  bond,  provided  the  ptnaltj  1. 
amount  to  the  sum  limited  by  law.    j/eweU  v. 
Wood,  555 

91*  If  a  Court  giyea  right  judgment  ftrawfong 


imDo,ite«glittacv9rtiMle«^  t»be  alBrmed. 
J^ewelli.Weod,  555 

In  reviewing  a  judgment  by  de&nlt  on  a  forth- 
coming bond,  the  appellate  Court  will  com- 
pare it  with  the  execution  on  which  it  was 
taken.     Glaecock*o  Jldnix  v.  Daroeon,       605 

JURISDICTlOIf. 

In  cases  where  it  is  proper  and  necessary  to  go 
into  equity  for  a  discovery,  the  Court  (baring 
possession  of  the  sulgect)  will  proceed  to  decide 
the  cause,  without  tutting  the  parlies  round 
to  a  Court  of  Law,  notwithstanding  (if  such 
discovery  had  not  been  necessary)  relief  might 
originally  have  been  at  Law.  Chicheeter'o 
£j?x  V.  Vasn'e  Adm'r,  98 

Neithar  consent,  nor  long  aequiaaeeaee  of  pap> 
ties  can  give  the  Court  of  Appeals  jurisdiction. 
Clarke  v.  Conn,  160 

lo  cases  in  which  the  regular  remedy  is  by 
caveat,  a  Court  of  Equi^  may  enlertam  juris- 
diction, under  circumstances  which  render  its 
interposition  just  and  proper;  but  such  circum- 
stances must  be  made  to  appear  to  the  sotisv 
iaction  of  the  Court.  Depew  v«  Horward  ttnd 
Wife,  293 

In  what  case  a  Court  of  Equity,  baring  jurisdic 

'  tjon  as  to  pact  of  a  subject  in  controversy,  will 
entertain  it  for  the  whole.  See  Dowsa,  No. 
1,  2.noltf  ^op.  554. 

The  Coui-t  of  Appeals  has  jnrisdiation  to  revise 
any  juc^gment  on  a  bond,  provided  the  penalty 
amount  to  the  sum  limited  by  law.  MweU  v. 
Wood,  SU 

JURY. 

The  Jury  and  not  the  Court,  are  judges  of 
the  credibility  of  witnesses.  JUarnoon  v.' 
Jiroch,  98 

lUegcd,  or  imprinter  evidenee  ought  never  to  be 
confided  to  the  Juryf  however  unimportaot  it 
may  be  to  the  cause.  Brown  nnd  Jhit»eau 
▼.  Matf,  888 


LANDLORD  AND  TENANT. 

A  landlord  is  not  entitled  to  the  summary  reme- 
dy by  motfon,  on  a  three  <asonths'  replevin 
bond;JOnles8  it  appear  that  such  bond  was 
taken  by  a  sheriff,  or  otlier  offieer  legally 
authorized  to  make  distress,  and  to  seU  the 
distrained  effecu.  Smithe  v.  Ambler,  596 

A  hmdlord,  in  person,  or  by  a  private  agent, 
may  levy  a  distress;  but  cannot  sell  the  dis- 
trained e&cU,  which,  in  such  case,  are  only 
to  be  held  as  a  pledge,  to  compel  the  tenant  to 
jpay  the  rent,  ib* 

LANDS. 

A  bond  being  given  to  make  a  title  to  a  particu- 
lar tract  of  Und,  **  to  contain  a  certain  number 
of  aores^"  but  not  bmding  the  obligors  to  con- 
vey any  other  speeifio  lands  to  make  good  a 
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deficiency;  theoniT  remedy  fir«iieh  ddkieii* 
cy  is  a  {>roportionAl  •onpeniotion  in  money, 
acconiing  to  the  price  agreed  on  for  the  whiAe 
tract,  with  lauTuI  interest  fvom  tke  time  the 
^iQC  was  puyabtc.     Chiiufv.  HeaUf  63 

3,  Where  a  plaintiff  sues  in  chancery  fora  convey- 
ance of  a  speciGc  tract  of  Iand>  and  alao  for  a  12. 
conveyance  of  other  lauds  to  make  up  a  defi- 
ciency of  qQantity ;  (relating:  to  whieh  defi- 
ciL-ncy  he  prays  a  discovery;)  but,  meeordiiip 
to  the  contract,  appears  entitled  to  odmpcnsa- 
tion  in  money,  and  nut  in  hinds;  the  Court, 
after  decreeing  the  first  mentioned  convey- 
ance, (the  deficiency,  and  the  sum  to  be  allow- 
ed for  it  being  ascertained,)  will  go  on  to  de-  13. 
cree  the  com])euiaition,  without  turning  over 
the  partj  to  a  Court  of  Law,  ib.  14. 

3.  A  patent  from  the  commouweaUh,  eontehilng  a 

recital  "  that  the  land  w^s  escheated  fniro  a  15. 
certain  J.  «V.  deceased;"  and  granting  the 
same,  "  by  virtue  of  an  ^ntry  made  in  the  o& 
fice  of  the  late  lord  proprietor  of  the  Northern 
Neck;  and  in  consideration  of  the  ancient  16. 
composition  of  1/.  5^.  sterling  paid  by  the 
grantee  into  the  treasury  ;**  if  dlegal  aad  void, 
and  not  to  be  received  us  evi<lence  of  title  on 
the  general  issue  in  ejectment,  •ilcjptmder  r, 
Greenup,  134  17. 

4.  The  commonwealth,  under  the  existing  laws, 

cannot  grant  escheated  land^  wiihont  a  plu- 
vious inquest  of  office^  and  then  not  (aa  waste 
and  unappropriatefl  lands)  upon  entries  and 
surveys ;  but  upon  sales  by  ttte  esoheators,'  ii, 

5.  A  patent  may  be  declared  void,  for  defects  ap-  19. 

parent  on  i^ji  face;  without  the  ne«essity  tkf  19- 
resorting  to  a  wire  facias  to  rei^eal  it,  sA. 

6.  Qrtirre,  whether,  and  from  what  Court,  a  tetrr 
Jacias  to  repeal  a  patent  oau  i&su^  in  Virgima  ? 

ik, 

7.  It  is  not  necessary  for  a  patentee  of  waste  -mnd 

unappropriated  land  to  make  a  personal  entry 
thereon,  to  enable  him  Ip  maintain  ejectment; 
for  the  patent  ipto  facto  confers  seisin.  Cl<xy  v.  '20. 


White, 


162 


^  Such*  seisin  ma^  be  transfierred  and  eontinued  by 
deed  of  bargam  and  sale,  or  by  devise:  bat  m 
pei*son,  whose  seisin  is  interrupted  by  the 
actual  entry  and  adverse  possession  of  another, 
cannot,  while  Out  of  possession,  convey  by 
bargain  and  sale  such  a  title  as  will  euabki  tlie 
bui'gainee  to  recover  in  ejectment,  ib.  21. 

^.  The  plaintiff  in  ejectment  may  recover  less  land 
than  the  qoantity  stated  in  his  <leelaration. 
But,  if  the  jury  find  a  special  verdict,  shewing 
tlie  plamtin  entitled  to  a  curlain  number  of 
iicres,  part  of  the  tract  sue<l  for ;  and  do  nut 
»peeify  the  boundaries  of  such  part  with  so 
iQueh  precision  as  that  possession  thereof  may 
with  certainty  be  ilcHvered ;  a  venire  tie  novo  SQ. 
ought  to  be  awarded,  ib.  23. 

10.  By  the  act  of  compromise,  passe<l  the  lOtk  of 
J)ecemb€)\\70^,  the  title  of  Zie/w^  Fuir/kr,  and 
of  those  who  claim  under  him,  to  such  of  the 
Imds  in  I  he  ^\ort/icrn  J^eck  as  were  waste  ami  54. 
unam»ropriated  at  the  time  of  the  dcatli 
.of  |.ord  Faiifajc  was  clearly  extinguished. 
J/wiier  V.  Fiarl'ux^i  Deritees  21 S 

il.  Qtt^re,  vrere  the  several  acta  of  assembly, 
respecting  the  mode  of  accyiicing  titles  to  waste 


•nd  ttnapi^ropriated  lands  in  die  AWtJbens 
^erk,  equivalent  to  an  inquest  of  office,  aad 
suflBoicnt  to  authorbe  grants  of  the  said  faHMb 
by  the  eommnn wealth,  indepcndentW  of  die 
said  actofeomiiromise?  Hunter  v.  Fairfiix*t 
Devitee,  Sit 

Qr^ere,  whether,  by  vfertne  of  the  trcntv  of 
1789,  persons  bom  in  Great  Britain,  and  re- 
siding there  on  the  4th  of  Jultf^  1776.  could, 
witbo«it  ever  thereafter  becoming  citizens  of 
Virginia,  or  of  any  one  of  the  United  States 
of  America,  take  and  hold  lands  in  Virginia,  bj 
descent,  or  devise,  accruing  between  that  dat 
and  the  dace  of  the  said  treaty  i  iS. 

See  Attokhbt  in  fact.  No.  I,t,3.  JSetto  v. 
Crafie,  238 

See  ^vnifDicrtov,  No.  3.  Depew  v.  Berward 
and  mfe,  S93 

A  lafal  title  to  hind  ought  not  to  be  dtsturbed 
In  &voQr  <«f  a  (larty  not  having  n  soperior 
right  in  equity  to  the  identical  land  in  ques- 
<tsao»  ib. 

Qtuire,  whether  an  entiy  fbr  a  certain  number 
of  acres  «*  on  the  waters  of  Glade  Cteek,  joifH 
ing  the  Itn^Vi  of/.  /f.'«  land,  and  the  1«>cator*s 
own  land  on  FT.'c  ran,*  ^  sufficiently  cer- 
Uin }  ib. 

The  rule,  that  a  purchaser  is  bound  by  notice 
at  any  tittie  before  be  receives  a  convejranoe, 
doea  not  apt>ly  to  a  Hen  claimed  under  a  writ- 
ten contract  so  vague  and  indefinite  a«  not  tm 
designate  wHh  any  eertaiotv  the  particular 
land  in  question,  ijewis  v.  McuBsont,  SOS 
See  Paatibs,  No.  5.  Lerris  v.  Maditof^M^  ib. 
Theu|^  land  be  sqM  in  ^ross,  for  so  mucht  be 
it  more  or  teas;  yet,  if  it  be  evideui  that  both 
parties  were  mistaken  in  a  material  point,  as 
to  the  Knte  by  which  the  vendor  hddy  and 
there  wa^no  express  agreement  on  the  part 
of  the  purchaser  to  take  the  risk  upon  himaeU» 
s  Gonrt  of  B<|tfty  will  give  relief  for  a  defi- 
cteney.  Htglt.  Vnnnin^usiifk  Es^r,  330 
Uut  if  the  pttrchf^ser  do  not  (by  eviction  or. 
otiierwiae)  loae  the  Isoid  he  expected  to  get« 
but  make  an  entry  ^fbr  it  as  vacant,  and  ob- 
tain a  pilent;  the  proper  measure  of  re- 
lief is  only  the  amount  of  his  expendtturoi 
in  pracoring  the  patent,  with  a  reasonable  al- 
lowance for  trouble  therein,  and  actual  co»u 
ofsuit,  ib. 

A  purchaser  who  btiys  a  tract  of  land  as  oonlab> 
ing  so  "many  acres,  more  or  less,  and  agrees  to 
take  upon  himself  the  risk,  as  to  lines»  or 
quantity,  (appearing  also  better  acquainted 
with  the  land  than  tne  vendor,  against  whom 
there  is  no  proof  of  fraud,)  is  not  entitled  to 
any  relief  in  equity,  for  a  loss  relating  to  the 
risk  undertaken,     *  ib.  33G 

See  note  to  the  same  case.  p.  35^ 

.  Miumpsit,  for  tlie  use  ancJ  occujwtion  of  land 
by  permission  of  the  plainUfl^  lies  on  an  ini- 
plied  as  well  as  express  promise.  Sutton  v. 
Mftmievilie,  4or 

Iflimds  be  listed  by  the  commissioner  of  the 
revenue  to  a  wrong  person,  sold  by  the  sheriff 
as  the  preT»erty  of  such  person,  and  convey- 
ed by  deed  to  tlie  purchaser:  it  seems  U»al  the 
proper  i-esort  of  the  rightful  owner  for  relief 
is  to  aCooit  of  Equity,  by  which  the  deed  ^y 
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\c  cancelled,  and  a  rcleaic,  or  reoonveyuiee         •eeordiog  to  ihc  eireumttances.    Same  cate^ 
.      of  the  land  decreed.     Toncey  y.  Jfopkmf^   419  V-  5U9 

XS.  The  land  of  an  infant  being,  by  mistake,  listed  35.  lii«ate  ef  a  defidencj,  the  value  at  the  time 
bj  the  commissioner  of  rerepQe  at  Uie  pro-  of  the  contract  gives  the  rtile ;  of  which  the 
perty  of  another  person,  and  sold,  at  suoh^  for  purAate-money  is  the  standard,  ivhere  it  doet 
taxas,  in  December,  1786;   being  bought  by  not  appear  that   the  actual  value  was  diflTor- 

ihe  ficputy  sheriff,  who  sold  it ;  conveyed  to         eiit#  j^, 

kim  br  the  high  sheriff  in  February,  tJBSi  36.  The  ttartoto  of  fraxidt  applies  to  an  agreement, 
and  afterwards  sold  again  by  the  deputy  she-     i    between  a  purchaser  ot  land  and  a  third  pcr- 


riff;  the  right  of  the  infant  was  esuUithed 
against  the  last  puixhaser ;  (who  bought  with 
fuU  notice  of  all  the  circumstances;)  notwith- 
standing the  suit  was  not  brought  until  six 
years  lOUr  the  plaintilT  aUained  his  full  age,  . 

id,  37*  See  Wii.i.t,  No.  5 
^6.  Se^  Assets,  No.  1.  MueoiCe  Devieee^f,  JPem^e 


ten,  that  such  person  should  be  admitted  as  a 
partner  in  the  purcHase;  the  proof  of  such 
agreement  being  only  parol  evidence  of  sub* 
•eqoent  declarations  and  acknuwledgments  by 
the  parties.    Hendei'stm  v.  f/udson,  51(1 

"*  Iftfait  T.  Sadler'e  Heirt^ 


^in  (even  before  the  act  of  1^85,  c.  62.) 
without  -words  of  perpetuity,  or  wnr  worda 
couivalentj  provided  it  appeared,  from  the 
whole  will  uken  together,  that  such  was  the 
intention  of  the  testator.  Johmon  and  othere  v. 
Jbhnmn^a  Widow  and  Heirs,  549 


Jldm^ra,  437  38.  A  fee^timple  ^estate  in  lands  mi^ht 

27.  A  judgment  against  the  executor  it  no  evi- 
dence against  the  heira  or  deviseet  of  the 
real  estate^  ib, 

2%,  A  'decree  against  devisees  holding  by  several 
and  distinct  devises  ought  not  to  ^  joint,  but 
prorata^  ib,  ,  __ 

59.  Q!iutre,  whether,  and  under  what  ciroum-  39.  Where  an  ifKterate  testator  uses  the  same 
ttanceS)  a  Court  of  E^lv.can  decree  a  aale  of  words  in  disposing  of  his  real,  at  in  disposing 
tand  descended  or  devised,  to  satiny  a  bond  or  of  liit  personal  pro^rt^,  and  in  the  tame 
simple  contract  crcdKor  ?  ib.         cbiuse  of  the  will,  it  is  fiiir  to  infer  (hat  he  in« 

30.  See  Purchase,  No'.  1.  Day  v.  MurdecK,  460         tended  to  give  them  the  same  effect  as  to  botJI 

31.  See  Covenant^  No.  4.  AiuUv^a  Adti^x  t.  kinds  of  property,  ib, 
fThitlock^t  EjTrs,                                        487  40.  See  Dovtbr,  No.  1,  2.  mie  to  p.         554,  555 

32.  lifhy  a  sealed  instrument,  a  vendor  declare  41.  See  Mutual  AssuraSoe  Society,  No.  1^ 
that  he  has  told  to  the  vendee  all  his  right  to  S.  Greenhtw  v.  Sarton,  590 
certain  land  wartunts,  for  whioh  the  survey-  4fiL  See  Landlord  and  Tenant,  No.  1^  S. 
or*s  receipt  has  been  taken ;  that,  if  jMtenta  Smithe  f*  Ambler,  590 
have  issued  In  bis  name,  he  wi|l  tranuer  the  43.  A  vendor  of  la«d  according  to  certain  linet 


tame  by  deed;  and,  if  not,  desires  that  they 
InaT  itsue  to  the  vendee;  agreeing  to  pi^,  or 
tletioct  from  the  purchase-money,  all  expenses 
which  have  accrued  \  he  is  bound  to  tnake  a 
deduction  for  a  deficiency  rttnlting  from  a 

I>revioat  eontraft,  by  hit  agent,  to  alkiw  the 
beator  one  third  of  the  land ;  though  tuch 


most  be  presumed  interested,  and  tlierefore 
ineompeUnt  as  a  witness,  to  establish  those 
lines ;  unless  it  appear  that  he  did  not  warrant 
the  title.    Moohy.  Campbell,  ^       600 

liAW. 


eontract  was  n<yt  known  to  him  at  the  time  of  1.  The  practice  of  law  is  not  tti  office  or  plaoe^ 
his  bargain  with  the  vemlee,  to  whom  it  was  onder  the  dommon^-ealth.  LeigtCa  cote,  468 
eqoaUy    unknown.    HumhhreuU    AdnCr    v«  3.  iSee  Attornbt  at  Law,  No.  ^  ib. 

JI^Cienachav?9Jidm*ratidHeu^,  493 

S5.  On  a  bill  of  injunction  exhibited  by  the  ndmi-  LEG.\TECSi 

nistt^or  of  the  piirohaser  of  a  tract  of  land, 

against  the  administrator  and  heirs  of  the  1.  Id  a  suH  for  contribution  against  legatees  or  dis- 
irendor,  (in   whom  the  legal    title  remains,)  tributees,  the  executor  or  ad minisU*ator  when 

claiming  compensation  for  a  dcficicAcv,  credits  to  be  a  party ;  and  when  not  Uooper  and 
for  payments,  and  a  conveyance,  the  Court,  on  Wife  v.  ftbyster  and  Wife,  119 

aHowIng  the  compensation  and  the  credits^  2.  Set  BxbcvtOrs  and  ADNiNisTRATORt, 
may  decree  that  the  defendants  shall  cotxvc^y  No.  7. 

their  title  to  certain  trustees,  to  be  by  thtm  3b  Where  the^ilure  to  bring  an  executor  to  aset- 
conveyed  to  the  heirs  of  the  purchaser,  (though  -  tleraent  appears  to  have  proceeded  from  neg- 
not  parties  to  the  suit,^  if  the  balance  of  the       ,  leet  of  the  residuary  lep^tees,  without  any 

porchase-inonev  be  paid  on  or  before  a  certain         — i***--*  j-^-l.i.  ^  ^t ^   .  .        .        ,  . 

day;  and,  if  not,  with  power  to  sell  as  much  of 
the  land  as  may  be  sufficient  to  {Miy  such 
balance,  and  to  convey  the  residue,  if  any,  to 
the  said  heirs,  ib. 

^.  In  case  of  eviction  afler  a  oDnveyance  made 
with  warranty,  the  vulue  of  the  lost  land,  as  at 
the  time  of  the  eviction,  gives  the  rule  by 


wilful  default  on  his  part,  interest  ought  not  to 
bo  charged  on  the  balance  due  from  him  to 
the  estate,  except  from  the  date  of  the  de- 
cree: neither,  in  such  case,  ought  bterest  to 
be  allowed  him  on  pavments  to  the  legatees 
before  the  decree;  though  made  in  bouds 
which  earned  interest.  Fitzgerald,  Ex'r  of 
Jtme9,y.  Jonet,  150 


which  the  vendee  is  to  be  remunerated  ;  but,  4.  A  wealthy  testator  having  bequeathed  pecunia- 
when  the  contract  b  executory,  a  Court  of  ry  legacies  to  three  of  nis  daughters,  to  be 
K«j«\ity  will  adjust  it,  upon  principles  of  equity         paid  Uiem,  '**if  the  money  cotiW  be  raised  by 
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his  etUtc  by  the  tiitie  tfat  eftber  of  tfiem 
should  marry,  or  come  of  agpe ;"  (without  sirr- 
ing sny  thing  about  their  nurintenanoe  or  edu- 
cation ;)  it  was  held  thst  they  were  entitled 
(notw'mistanding  their  togncies)  to  matAtenanoe 
and  educution  out  of  the  eataie;  at  least  while  t. 
the  legacies  were  not  sufReiently  produetire* 
Fitzgerald^  Ex'r  tfJonet,  v.  Jat^,        '  im  3. 

UEN. 

U  Notic«  0$  a  lien  or  enemnbrance  on  property 
hinds  the  purchaser  if  received'By  hirti  any  time  *• 
before  the  execution  of  the  conveyance   BHur 
V.  OwUMt  38 

9.  A  purehaser  with  notice  of  an  annual  encum- 
brance, having  i^r^vented  the  lawful  claimant 
from  enjoying  the  beuefil  thereof,  is  personal-  ' 
ly  Itahk,  in-  equity,  to  the  full  vi^oe.       's6. 

6w  In  se^  ease,  the  purehaser,  or  the  property^ 
may  be  made  liable,  in  the  first  instance,  at 
the  election  of  the  pfainttfl^  *        *     A. 

4«  In  a  suit  in  equity,  t^  the  daimant  of  art  en-  A 
eumbrance,  Against  a  vendiee  having  nodce;  a    ' 
person  who  joined  the  vendor  hi  the  deed,  for 
the  purDose  of  reKnquishing  js  aollateral  daim,   ' 
need  not  be  a  party,  '    '  ib, 

d*  A  purohasioe  agent  is  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  en- 
ouabrance,  notwithstanding  such  agent  loin-     ' 
ed  in  t  «te^rf  oonveTing  'the  property  td  the 
principal  free  from  the  elahn  of  any  person  ^ 
whatsoever,  ib. 

6.  The  rule,  that  a  purchaser  h  bound  by  notiee 
at  any  time  before  he  r«teives  a  oonveyahee,  * 
does  not  apply  to  a  lien  claimed  under  a  writ- 
ten contract  So  vague  artH  indefinite  as  not  to 
dfisignate  witli  any  certainty  the  particular  land 
in  question.    Lemt  v.  Madhmu^  308 

LIMIT ATI6X  OF  TIME. 

1.  A  defendant  In  ejectment  is  protected  ^y  CO 

yeats'  possession  before  the  action  brought; 
hut  the  5  yeara  and  174  days,  excluded  by  Uio 
act  of  Assembly,  are  not  to  be  counted  lu  his 
favour,     day  v.  Rantome^  454  I* 

2.  If,  therefore,  upon  a  special  verdict  in  eject- 

mcnt,  It  he  tincertafn  whetlier  the  defendant, 
or  thf)se  under  whom  he  claims,  had  20  years' 
possession;  exdusiTe  of  the  aiid  4^  y^ars  and 
174  days,  a  venire  de  tuvo  ought  to  be  award. 
ed|  •  id. 

'   LOCATION.        .  ^ 

1.  In  what  case  a  vendor  ia  bound  to  mnke  com« 
pcnsation  to   the  nendee  for  a  rleficieney  re- 
sulthig  fi-om  a  previous  exmtraet  to  allow  the 
locator  one  third  of  the  lafwl:    */Ifhnphrei/'t  - 
^idm*r  V.  JPCiamc/um*»  Adtr^r  mid  ilcirn^  ^' 

493- 


U 


LUNA:riC. 


See\xiioy. 


MAIlfTHllANCE  AND  EDUCATION. ' 

See  OvKmnth^v  a«b  Ward,  No.  3.  Oeo' 
fter  and  Htfe  v.  Roytter  and  ffi/e^  1 19 

8&e  LkOAT«ea»  No.  4.  FUsgeraU,  £rV  •/ 
JmeSf  V.  Jonetf  ISO 

MARINE  INSURANtJB. 

A  VMrhie  htttiranoe,  "at  and  Iron  .^^f/oO^  t» 
Cutraeott,  with  liberty  of  going  to  any  other 
ishind  in  the  H'ieH  buHet^  or  any  one  port  on 
the  9panMi  Mahtt  and  at  and  fhxn  theoee 
back  to  Richmondi*  must  be  understood  as  an 
tnMinwte  ¥at  aad  from  Aavfelk  to  Cumicga, 
iitthe  firat  place,  with  iWty  of  going  fi-om 
€urmfiaa  IP  any  other  island/*  fcc  Jdarine 
Imarunce  CktAmw  of  Aiaeandria  v.  Strae, 

U,  1kerefdre«  the  v^enel  pot  bio  the  island  cf 
iSr.  THomot,  and  thence  return  to  JVor/oft'» 
-  wkhetit  ever  going  to  Ctfrrocoa,  it  Is  a  &via- 

~  tion  faons  the  vmraj^;  and  there  being  ttut 
proof  that  suoh  deviation  was  occasioned  hj 
stress  of  weather«  or  other  unavoidable  mo- 
dent,  the^  person  tnsurod  is  entitled  to  00  re* 
turn  oCpreoaiuni  i  aush  bciog  the  terms  of  the 
pQ|iey»  A. 

A  protest  belare  a  notaiy  pubffe,  by  the  master 
of  the  veasef,  after  bi»  return  to  firginUi^  h 
nd^evidenee  in  such  case:  and,  ^i'^^  wcniU 
sueh  a  protest,  m^de  at  St.  Iviomaa^s,  hmve 
been  anv  evidence;  the  person  who  made  it 
being  aSve,  and  no  impcdirtient  to  prevent  hii 
dep^ition  from  being  regularly  taken  ?         0. 

MARSHALLING  ASSETS. 

See  AasBTs- 

MAimiAGB. 

If  A.  promise  B.  tlmt,  if  he  and  A«*s  dan^tcr 
marry,  «  he  will  endeavour  to  tlo  her  efosd  jos- 
tice  with  the  rest  of  his  daaghters»  aa  Uist  as  it 
is  ill  his  power  with  conveoienee:  and  tlM» 
marriage  be  afterWartls  had  with  his  eonaeat; 
the  promise  is  snffieieotly  certain  and  obliga- 
tory.     Cfdcheetet^s  jBjc'x  ?.  p^aee^e  jiitiirr, 

9t 

In  such  case,  A.  has  not  his  lifi»-tiiEie  to  peHbna 
it  in ;  but^  in  a  reasonable  time  after  tiic  nar- 

'  rbge,  (taking  into  oonsideration  his  property 
and  other  eireumstauees,)  is  bound  to  make 
an  advaucement,  to  B.  and  wlfe^  equal  lo  the 
largest  made  to  his  other  itaugbtera,  it. 

A  promise  hi' the  above-mentioned  terms  esiorcs 
tn  the  joint  benefit  of  the  husband  aad  wife, 
and  is  not  l!b  bo  satisfied  by  a,eonre>-ance  of 
lands  to  the  wife.  The  hus^Miad  (to  whoasi  the 
promise  was  made)  has  bis  eleetipn  to  consider 
n  a  personal  contract «  and,  if  he  sorvivea  the 
'%ffe,  may  sue  in  his,  own  right  10  rceovcr  <l»- 
magt'8  for  a  bi-each,  »* 
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4*  A  haAaiiA,  tmtvMtm  hh  trtfe^  {or,  in  tmt  of 
flit  death  afterwards,  bfi  exeeator  or  adiiiiiii»> 
irator,)  may  maintaia  an  aetkm  on  a  pertooal 
oootract  made  with  the  wife  befiirc  the  mar- 
rhige,  or  fbr  fheir  johit  heacAt  aflerwarda; 
notwithttandhig  he  did  not  take  adminiatra- 
tlon  on  her  estate.  CMche9$tt^9  Ma^»  v. 
VamtU  AdnCr^  98  S. 

5.  The  flM  of  a  CooK  of  Bqnitj  oagfat  oat  to'be  4 
afforded  to  set  ap  a  fnarria(^  proauae»  when  5. 
the  effect  would  be  to  disinherit  (against  the 
intention  of  the  parties)  the  onlj  issue  of  the 
marriage.    Povnei  ▼.  Coin,  373 

d.  See   Dbbi>,   Mo.  1^     Uanm/  amd  Wife  t.  t. 
Peck9,  '^  5U 

MAXfMS. 

■  1«  It  is  a  rule  of  eridenoe  that  a  doevmaiit  easiiot 
be  used  minst  a  party  who  eonld  not  avail 
himself  of  it,  in  ease  it  made  in  Ws  fiiTO«r. 
iSbe  EviDBVCB»  No.  1€.    Fmmm  r.   Cotet^ 

.   J73  1- 
2.  An  authority  gireii  hr  law  to  any  oAeer,  where- 
by the  estates  or  mteresu  of  other  pertoaa  ^ 
may  be  forfeited  or  lost,  must  he  strictly  pur- 
•aed  la  every  iastanee.    Ttmcey  t.  JUtpkint, 

419 
MILLS. 

1. 
L  What  degree  of  nneertainty  ami  inaeenraoy  of 
huignafis  is  sufiieient  to  set  aside  the  finding  of 
a  Jury  m  a  mill  case.  Eppes  ▼.  CraHe^  25S 
2.  On  a  petition  for  leave  to  add  to  the  heij[|ht  of  a 
roiUHhim,  the  onty  proper  subjesC  of  mqniry 
is,  what  damages  will  beooeasioned  by  the  pro- 
posed addition.  It  is  error,  therefore,  to  di- 
rest the  Jury  to  assess  such  other  damages, 
aecruing  from  the  dam  already  erected,  as 
were  not  coibtemplated  by  the  orighial  J«ry»  i. 

li  Bat  an  error  in  this  respect  should  be  regarded 
as  surplusage,  (the  petition  for  the  writ  of  ad 
quod  damiutm  having  prayed  onW  f»  such  in* 
quiryasthe  Uw  autliorizes,)  if^the  Juiy  aar 
sessed  such  erroneous  damages  separately,  and 
the  Court  did  not  direct  the  same  to  be  ^aid, 
but  only  the  dami^  properly  assessed,      i&. 

4.  On  an  appeal  in  a  miH  ease,  the  narty  prevaiMng 

ought  to  be  allowed.  In  the  biU  of  costs,  the 
milMM«  and  Attendance  of  bis  witnesses  sum* 
moned   to  the  Court  of  Error;  tboueh  the 
Court  detarmhied  on  viewing  the  record  only,  L 
and  therefbve  did  not  examine  the  witnesses, 

5.  The  finding  of  a  JoiT,  in  a  miH  ease,  that  **  pro* 

baUy  the  health  of  certain  fSsmilies  who  live 
*    near  the  pond  will  be  annoyed  by  the  stagna- 
tion of  the  water,"  b  sonclustve  agaieit  the 
petitioner.    MajfQy,  Turner^  40$    v 

MISTAKE.  t. 


i.  Under  what  circumiiiAees  an  attoni«y  hi  fbct 
b  notresponsible  for  a  mittake  in  haviiMr  a  snr^ 
vey  made  of  huids  not  beloagbg  to  hb  em* 
ployer.    Mem  v.  O-alks  S38 

%  Tboughhindbe89ldin|tois,for0em««b,beit 

To*.L  *«> 


more  or  leas  t  yet,  if  it  he  evident  that  both 
partica  were  mistaken  in  a  material  point,  as 
to  the  lines  by  which  the  vendor  held,  and 
there  was  no  express  agreement  on  the  part  of 
the  purchaser  to  take  the  risk  upon  himself 
a  Court  of  Equity  wilt  give  relief  for  a  defi- 
ciency. JffuU  V.  Cunmt^nam'e  Ei^r,  330 
See  PuKCHASB,  No.  10, 11,  W. 
See  Equ  i  t  r.  No.  S4.    Ftmcey  v.  Hopkint^  419 
^S^IvrAiir,  No.9.  i^- 

MORTGAGE.   , 

A  mmtgagee  without  notlee  shall  he  protected 
against  a  prior  equiuble  title;  if  the  person, 
havinr  such  title,  either  encoum^  him  to 
take  the  mortgage,  or,  knowing  ha  intention 
to  take  ll,  stood  by,  and  made  no  ot^ection. 
Oroeu  V.  Price,  4i9 

MOTION  m  A  SUMMARY  WAY. 

iSm  Mutual  AtsusAVOB  Socibty,  Na  1, 
GreerUmo  v.  Barton,  590 

See   Landlord   and  'Tehawt,   No.   I. 

Smiihi  V.  Jmdier,  i^ 

MUTUAL  ASSURANCE  SOCIETY. 

Qutffw,  whether  the  ptirehafter  of  prooetty,  fbr 
which  a  declaration  in  the  Mutual  Assurance 
Society  against  fire  on  butfdings,  has  been  made 
by  the  vendor,  be  liable  for  the  premium;  no 
policy  of  insurance  having  been  issued,  and  i\o 
notice  of  such  declaration,  given,  until  after 
payment  of  the  purchase-mqeey  ?  And,  if  ^e 
be  Ibblc^  b  the  proper  remedy  against  him  by  i 
motion  in  a  summary  way,  or  by  action  at  com- 1 
mon  Uw  I    Greenhov  v.  Barton,  590 1 

Qti<fn0^  also;  Is  the  property  declnred  fbr  Ib-i 
biQt  m  the  possession  of  the  purchaser^  who^ 
bought  and  paid  for  it,  without  notice  of  such 
deoUratipn  ?  »^ ' 


NORTHERN  NECK  OF  VIRGINIA. 

A  patent  from  the  Commonwealth,  containing 
a  recital  '^that  the  hmd  was  escheated  (irom  ».• 
certain  I.  M.^  deceased  j"  and  granting  thw 
same,  ^by  virtue  of  an  entry  made  in  the  of-h 
ice  of  the  bte  Lonl  Proprietor  of  the  J^orth^ 
eni  A>cA>,  and  in  consideration  of  the  andcnti 
eooposition  of  U   5r.   sterling  p«d  bv  the 
grantee  into  the  treasury  ;"*  is  Illegal  and  void 
jilexandery*  Greenup^  I'M 

By  the  act  of  compromise,  passed  the  10th  o( 
Decmber,  1796,  the  title  of  I}enmf  Fairfax 
and  of  those  who  claim  under  him,  to  such  o< 
the  bnds,  in  the  AWthem  ^eek  of  Virginia 
as  were  waste  and  unappropriated  at  the  Uro< 
of  the  death  of  Lord  Fairfax,  was  clearly  ex 
tiugubhed.    Banter r,  Fairfaa^M  Ikvioee,  Sir 
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i.  Qiuere,  were  the  several  «ets  of  Assemblf »  re- 
specting  the  mode  of  acquiring  titles  to  waste 
and  unappropriated  latids  in  the  JVortherti 
J\eck^  equivalent  to  an  Inquest  of  ofllce,  and 
soflficient  to  authorize  grants  of  the  said  tands 
by  the  Comnionwealtli>  iudependeutlj  of  the 
sakl  act  of  compromised  UatUcr  v.  rt^rfax*9 
DevUee,  8l3 

NOTICE 

!•  Of  a  lien  or  eAcurobraiiee  on  property  blindt  the 
purohaser.  If  reeetved  by  him  at  any  Unie  be. 
tore  the  execution  pf  the  conveyance.  Blair 
V.  (Mts,  3% 

8.  A  purchaser^  with  notice  of  an  annual  eneura* 
brancehaviQf.  prevent  the  Uwful  claiqiant 
from  ei^in^  tne  benefit  thereof  it  persomallr 
liable,  in  equity,  io  the  full  valuer  so. 

5.  In  aueh  case,  the  purehaser,  or  the  property, 

may  be  made  liable*  iu  the  first  iMtaocfi,  at 
the  eleotioA  of  the  (»)«i»ti^  '^* 

4.  In  a  suit  in  equity  by  th^  claimant  of  an  enpum- 

brance  a^pwt  ft  vopd^  hayiag.notloe,  a^fier- 
son  who  joined  the  vendor  ii^  the  dee4»  fQr  the 
purpose  of  #elinqoishiDg  a  collaMiral  cUim, 
need  not  he  a  par^,  tfr* 

5«  A  pureliasing  •gent  is  a  oo|X)petent  witness  to 
prove  that  his  priodpal  had  notice  of  an  en- 
cumbrance; notwithstanding  such  agent  joined 
in  a  deed  conveying  the  property  to  the  prin- 
cipal free  from  the  chiim  of  anV  person  what- 
soever; for  the  vendor  hiraseirmay  be  puiv 
chasing  agent  for  the  vendee  by  his  appoint- 
ment; and  the  vendee,  by  oon^tuting  him  hU 
agent,  makes  him  a  com^ietent  Witijiess  to  prove 
the  notice,  ^  tfr. 

6.  Under  what  circunitttancef  a  deposition  takeu 

at  a  time  and  place  not  mentioned  in  the  no- 
tice may  be  read  as  evidence.  See  Deposi- 
TjONS,  No.d.    Mat-ahaU r,  Frisbie,  '      847 

7.  Qu4eve,  whether  commissioners   appointed    to 
I        take    depositions   can,   bv  their  own   mere 

authority,  adjourtt  the  taking  thereof  to  any 
other  eouventent  time  and  pb^  in  the  event 
that  the  business  caiMot  readily  be  finislied  on 
the  day,  and  at  the  phice,  to  which  the  notice 
applies ;  no  intended  adjournment,  from  day 
to  dny  until  the  busmess  be  finished,  being  ex- 
pressed in  such  notSee  ?  ^     '  ,    ^' 

5.  The  rule,  that  a  purchaser  is  hound  by  notice  at 

any  time  before  he  receives  a  (Bonveyaoc^ 
I  *  dtH:s  not  tp[)fy  to  a  Sen  claimed  tinder  a  writ- 
1        ten  contract  so  vague  and  Indefinite  as  not  to 

dc&igiiate  with  any  cenaintv  the  particular 
i  laiHl  in  question*  Levds  v.  Madis0u$  3/0$ 
^.  S<%  Infant,  No.  9.   Tuncey  n.  Hopkint,    419 

10.  i^MouTOACE,   No^  1.    CPireeu  v.   Price, 

440 

11.  An  assignee  of  a  bond,  withont  notice,  onght 
not  to  be  affiecled  by  an  equity,  unless  the  proQf 
of  Such  eqimy  be  clear  and  manileyt     Jflcu/o 

,         s.  Gite^^tAdttCr,  533 

1.2.  // «ee/n«,  that  a  btmajide  purchaser,  without 
,        n'M.ice  of  fraud,  having  received  a  deed  from 
two  persons,  (one  of  whom  fraudulently  indu- 
f*etl  the  other  to  join  therehi,;  is  not  re^pon- 
I       cibJein  equity^  but  the  los^  ought  (o  hdl  qp 


the  ffftudiilept  veodor^  Bat  ^pmp^  la  «aJ0 
the  osUte  of  the  fraudulent  veikdor  he  oot  suffi- 
cient to  make  good  the  loss.  l^'kUehom  v. 
Uine9^  557 

13*  In  such  case,  the  circumstance  that  the  person 
defrauded  was  of  weak  onderstauding,  but  not 
an  UHot  or  lunatic^  is  not  suffideoi  to  affeet 
the  risht  of  the  botvafids  purchaser,  ib. 

14.  Hee  Mutual  Assurance  6ociett,  No. 
I,  %>     Greenhffw  v.  Sarton^  S90 

JWLLA  BOJSTA. 

U  A  return  of  nu{lQ>  bona,  upoo  an  ezecatioi^ 
against  an  executor  or  administrator,  as  such, 
does  oot  sufficiently  establish  a  tievatlavii.  A 
second  suit  Is  necessary  before  an  action  can 
be  maintaine<t  on  the  administrstion  bond. 
•     Gordon'$  AdnCre  v.  IJie  Juttices  tf  Frederick, 

1 

KCINCUPATIV^  WILL.    Set  Wilu. 


OATHS. 

}.  An  attorney  tit  law  is  not  bound,  as  a  reqniske 
to  his  admission  to  the  bar  of  any  Coort,  to 
take  the  oath  prescribed  by  the  Sd  section  of 
the  act  16  suppress  dudliog.  Lei^U  case,  i$H 

OBUGATION.   See^osiD. 

OFFICE. 

I.  The  practice  of  law  b  not  an  office,  or  place, 
under  the  CommomtfeuUh.    LeigiCe  cute,   46< 

OFFICER. 

}•  What  officer  may  sell  distrained  effects.  See 
Smitht  V.  Ambler,  596 

OFFICE  JUDGMENT.    fteJuDOMiwr. 

OJ^rUS  PROBAJWL 

1.  In  an  action  on'  a  prison-hounds  bond,  the 
pbttntiflT  is  only  required  to  shew  a  departure 
fi-am  the  rules  :  the  burden  of  proof  tnen  de- 
volves oif  the  defendant  to  shew  that  the  pri- 
soner was  discharged  by  due  coarse  of  law. 
Meredith'g  Mtr^x  v.  Dtroal,  76 

2L  If  a  vendor  of  hiud  according  to  certain  tines,  be 
offered  as  a  witness  to  establiftb  those  lines,  it  , 
is  incumbent  on  the  party  introducing  him, 
to  prove  that  he  is  not  interested,    mooh  v. 
Cattipbell,  '     600 

OTEB. 

1.  In  debt  xm  bond,  if  the  defendant  eravo  tmer, 
'  and  then  plead  "  condition^  performed,    hfe 
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^vmrtiot  ttke  MlTnnlf^e  of 'a  vkmnee  bemeen  5.  In  n  suit  m  Ctianceiy  to  recorer  a  irset  of  land 
the  deoicration  and  bond.  MereditJCs  AihtCx  against  a  vendee,  on  the  eroand  tfiat  the  ven- 
y.  JJtrvaU  7Gi         dor  had  [yreviouslj  agreed  to  convey  the  same 

land  hi  a  certain  event,^  to  the  plaintdi^  it  mernt^ 
p  that  the  vendor,  or  bis  legal  representatives^ 

"  oaght  to  be  parties.    Levia  t,  JuadUon$9  309 

6.  See  Evidence^  No.  16.    Paipneu  v.    ihles, 

PAPEH  MONEY.  ^    o     r.  m      *.r    ,•     ^  -^     ^^ 

7.  See  Evidence,   Na    17,  IS.    Chapmant  v- 

K  Moner  reeeivcd*  by  a  guartlian   for  a   ward.  ^    ,  Chapman,  ^ «,     .  .  .    .«.        ,     ,      ^^? 

during  the  iiaper  money  timea,  ought  to  be  i-e-  «•  '»  «  Court  of  Equity,  a  plaintiflfmay  be  decreed 
duced  by  ihescaleof  dcprcciaiioii;to  beanplied  ^  execiite  a  relwe,  and  to  procure  a  thW 
as  on  the  last  day  of  ibe  year  in  wWch  H  was  P^P^n  C^^der  whom  he  <^ms>  to  jwn  hint 
received.  Hooper  and  mfe  t.  RmfUer  and  therein,  without  making  8«iehperM.a  »1»arty 
jff^v^  ''  li9         to  the  suit.    Moon  v.  Campbell^  6C* 

2.  If  money  was  reeeivedf  by  a  guardian  for  a  ward» 

witliin    six  months  previous    to   the    tst  of  PARTNERSHIP^ 

Jfi/iuary,  1 777»  (when  the  soak  of  depredation 

eomraenced,)  it  should  be  reduced  aCeordinfe  |,  The  statute  t*  prefent  fhc(^«nd  perjuries  ap- 

to  the  scale,  as  at  the  end  of  six  month*  from         pH^s  to  an  agreement  between  a  purchaser  of 

the  time  when  received,  *       ,  ,   ,     **•         tend,  and  a  third  person,  that  such  thml  per- 

3.  A  payment  in  paper  money,  by  a  BHtiMh  debtor         goo  should  be  ack»Ht«l  as  a  partner  in  the  pur- 

to  an  American  creditor,  operated  a  full  dis-  ebwe^  the  pfeef  of  such  agreement  being  only 

charge,  to  its  nominal  amount,  «f  a  current  p^t^  evid«te4e  of  Bubaeqoent  deelarations  and 

monej  debt  oontracted.  in  sMcie;   notwith-  keki>owt«flgriieDU  by  th«  parties.    Menderwn 

standing  the  creditor  made  olMeotions  to  re-  ^.  Iludtmif                                                    Sl(^ 

oeiving  the  paper  money,  and  obseFved,  a(  the      Aj  ... 

time,  that  he  would  keep  k  safe  for  the  debtor  ,  -nk^mita^  tKc  t  a  wti 

but  did  not  consider  it  as  a  payment,  though  '  .              PATENT  FQ^  LANil.    ^ 

mtended  as  such  by  tbedeb^;  andnotwlui-  ,  *      .       ^         .    ^                  . ,         ,  ^  . 

standing  the  receipt  oimtained   a  reservation  ^'  A  patent  fi^  the  Commonwealth,  oontainingai 

tliat,  since  the  creditor  bad  demanded  the  debt  "^^^l  "  tJwt  the  land  wj«  escheated  from  a 

when  the  rate  of  exchange  was  15 />frcenf.,  he  «««^«»  \^*y  decteased;'»  and  granOng   the 

therefore  claimed  so  much  a»  might  be  aHowed  '^"•e*    t^J  v»rtue  of  an  emtry  pade  in  the 

b'lm,  on  that  account,  by  arbitratDm afterwards  <J?**.  ^  ^^  .**^®  P*."^    Proprietor   of  the 

to  have  been  (but  wl^o  ne\-er  were)  appointed.  J^orthem  JWc^,  and  m  consideration  of  the 

Day  ▼.  Murdoch,                                          40a  ancient  composition  of  If.  5».  sterlmrpaid  by 

\.  See  Purchase,  No.  t.                                    #».  tlic  grantee  into  Uie  treasury;'*    U  illegal  and 

void,  and  not  to  be  received  as  evidenee  of 

^ ^  title  cm  the  geiwral  issue  in  ejectment.    Alex- 

PARTIES.  anda^v,^Greenup^                                      134 

1                                           t        '  _^                  «.  The  t5<mimonwealth#  wider  the  esistmg  laws* 

1.  In  a  suit  in  ecpiity  by  the  daimatit  of  an  eneum-  csnnott  grant  escheated  jands,  witheut  a  pre- 

brance  against  a  vendee  having  notii^s,  a  per-  vio^8  infiuest  of  office,  and  then  not  (as  waste 
son  who  joined  the  vendor  i^  the  deed,  for  the  and  unappropriated  lands)  apon  .eutriosand 

purpose   of  rerinqnishing  a  collateral  cUim,  surveys  i  but  upon  salet.  by  the  escheators,  ib» 

need  not  be  a  party-    mair  v.  Ovitet,         S8  a  A  patent  may  be  dec(iared  void,  for  defects  ap^ 

2.  An  administrator  to  whom  a  credit  for  a'sum  of         parent  on  its  face;  without  the  oesessity  of 

money  paid  by  him  to  the  goardian  of  one  of  resorting  to  a  scire  facias  to  repeal  it,           »^. 

the  distribntees  has  been  allowed  by  a  final  4.  ^wero,  whether,  and  from  what  Cmirt,  » actrcr 

decree  in  Chancery,  is  a  competent  witness,  faciat  to  re^ieal  a  patent  can  issue  i*  Virginia? 

in  behalf  of  the  ward,  to  prove  the  payment  i^. 
pf  tlie  money  to .  her  guardian  ;  though  tuoh  %.  It  is  not  neeesaary  for  a  patentee  of  waste  and 

guardian  was  no  party  to  the  decree.    Bmper  unappropriated  land,  to  make  a  personal  en.* 

aaid  Wife  v.  Uoynler  and  Wife,                   149  try  thereon,  to  enable  him  to  maintain  eject- 

3.  On  an  appeal  from  an  interlocutory^  decree,  if  ment;  for  the  patent  ipso  facto  confers  aeidru 

proper  parties  to  the  suit  appear  to  be  wanting.  Clay  v.  H7dte,  IGft^ 

the  Court  of  Appeals  will  not  leave  it  to  the  6.  Such  seiHn  may  be  ^tfonsferred  and  oon4inued 
Chancellor,  but  will  itself  direct  such  parties  by  deed  of  bargain 'and  sale,  or  by  devise:  but 
to  be  made,  iB.         a  person,  whose  seisin  is  .iateirapiLed  by  thft 

4.  In  a  suit  for  contribution  against  legatees  or  dis-         actual  entry  and  adverse  possession  of  aimlher 

tributees,  the  executor  or  administrator,  or,  if  oaniuot,  while  out   of  posscssiMit  convey  by 

he  be  dead,  the  person  who  succeeded  htm'  in  bargain  and  sale  such  a  title  as  will  enible  the 

the  executorship  or  administration,  ongbt  to  be  bargainee  to  recover  in  ^ecUnent.               iK- 

made^a  party;  unless  it  appear  that  Che  account  7.  Qitare,    were  the  several  acts  of  Assemb^^ 

of  such  executorship  or  administration  has  been  .  re8pecting,the  mode  of  acquiring  titles  to  wasie 

negularly  made  up,  and  the  estate  thereupon  and  unappropriated  landa  in  th*  Ab/tliWr» 

deHreredovertotbe  legatee 9  or  dhtriWItees,  JVecX^,  eqaivulent  to  ai»  inquest  of  oAce,  and 

ibi  sufRclent  to  authorize  grants  of  the  Mid  lanit) 


&6to 
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br  the  Comrnonwcdth?    iSTfrnter  r.  i^Vjfbx't  6.  Q«*^v '1*^''^.*S***^*^***'JC£  '*^*^'^ 
hevUee  ^*         *®^  °^  Aasembly?    Booe  t.  ieWt  «mtf  rf*^. 

See  PuRCHAsait,  Ko.  9,  la    BuUn.  Cunmnt^  ,,    _  ^  «.    .  ,  t^m        x^a ^ 

kairCa  £x*r  530  7.  Id  a  Court  of  EquHj,  a  pbrntilTmaj  bedeereed 

•  to  execute  a  release,  and  to  procure  a  tWrd 


PAYMENT. 

See  Paper  Money,No.I,  2.  Booptr  and  W\fe^ 
x^HoyMier-andWife^         ,       ,    .  ^^ 

5m  Do.,  No,  3,  i.    Day  y.  Mirdocf^ 
See  PuECKAtK»  No.  U 


4C0 


perton  (under  whom  he  daims)  to  join  kim 
tberem ;  without  making  aoeh  third  pcmm  a 
party  to  the  aok.    JIUm%,€kmpb^        C04 

FLBADIK6. 


An  award  mw^  pendente  &re  caisnot  be  f^veu  vt 
PENALTY.  cvMeiiee  upou  the  plea  of  fwn  ammptit. 

.      ^  .  _     v^^  ^*k  .^i^A.  2.  The  plea  *•  arbitrameut  and  award"  (in  « many 

In  an  notion  of  oofenant^  a  bond  with  e^c-         ^^  .   j^  ^  .^^      „j       ^^  ^  erWenoc 

ral  condition.  If  the«bc  no  ^PJ^^^*^         •houlif  be  received  to  wpfort  it.  notwiUutand- 
tieles»  or  m  tHe  eonditiMi  mmMt  that  it  shall  be  .      ^    niaiotiff  retried  «Miieratlv  i*- 

fiuiing  to  p^  the  penalty.    Wurd  y.  J^thtm^n,^        .  pte^ed,  •«  entry  Jn  the  record  that  -  the  . 

etrties  eftme»  ||^  and  the  defendant  L.  ae- 
noflrle<%ed  the  plaintiflrs  acUim,  atid  tlieTe- 
^.fere.judpnont  against  the  said  d^teudanu,*^ 
muH  be  understood  as  a  judgment  agaioat 
both  OB  the  eonfi^sfieh  of  ,iooe,  and  therefore 
crroneoua.     Ward  ▼.  Tohntton^  45 

In  Mch  caae,  after  confession  of  judgment  by 
the  pHndpjrfj-lf  Airther  proceedings  be  taken 
agaliisC  the  seeority,  the  latter  ought  to  be 
permitted  to  plead  ptd*  darrein  conttmumce, 
that  the  Judgment  had  been  confessed  by 
virtue  of  an  agreement  (to  which  the  seetrritj 


45 

«»  Inanaatioiiofdehtonaboiid*  the judgpoo^  i» 
always  eiaered  for  1^  penalty,  4oha  dischar- 
ged by  the  prtnoipal  aiid  iMeretlft  And*  if  that 
exceed  tke  penaHyt  the  defendant  has  his 
dectiou,  aMi  may  stfbfy  it  by  paying  thj 
penalty.    AtxoeWt  Jldm^rn  ▼.  T^wkH    ■      175  , 

3,  The  Court  of  Appeals  has  jurisdiaion  ip  fwiio  •*• 
any  judgment  on  a  bond,  provided  the  penalty 
amount  to  the  sum  limited  hgr  hkw*    JV^uvftv. 
Wood,  ^^ 


PEJ^EJVTE  LITE, 


was  not  a  rartyj  that  a  stay  of  cxecuttoo  should 
be  allowed  the  principal. 


ib^ 


\.  An  award  made  ^ndSwUtf  li^e  cannot  be  given  in  j.  ^tare,    wiiether  «oeh  p\ea,  tf  dcm«Tred  to, 
evidence  upon  the  plea  of    nwi  atmnpnu  would  be  good  in  li^y  tb  exonerate  the  securi- 

Bwrriwn  f .  Jirockg  2«         ty  T  ib^ 

6,  In  debt  on  a  bond,  If  the  defendant  crave  omtp 

and  then  plead  **  conditions  ^rformcd,*h« 

cannot  take  advantiee  of  a  variance  between 

In  what  ease  an  attorney  iu  fact,  undertaking         the  dertsration  and  >)nd.    &e  DecLAaA- 

to  have  a  survey  made,  is  nOt  bound  to^haVe  ft         TJow,  Na  1.   .VerecffM't  Mm'x  v.    VuvaU 

done  at  atl  events ;  but  onty  to  a  faithful  per-        ^ '         , "  ,  ,  .  ^^5 

formanee,  according  to  the  best  infermation  7.  A  plea  in  abatement  ou^t  not  to  be  received 


PERFORMANCE. 


he  can  obtatoi.    JBetts  t.  Craliet 
PERSONAL  ESTATE. 


See  Infant,    Na  1»  2»  3,  4.     IHJUatd  t. 

TomHnaon^  &c.  183 

&e  In  r A N  T,  No.  5, 6.    Templeman  v.  Steftoe, 

339 

PLAlNTirP. 


23S  to  set  aside  an  office  jud^ent ;  unless  it  bo 

of  matter  which  arose  biat  darrein  cwttmn' 
<mc0.     Bradley  v.  Welch,  994 

9.  Wnat  citvorastances  ought  not  be  admitted  aa 
evidence  by  way  of  mitigation  of  damages  on 
a  joint  plea  of  *  not  guilty,**  in  trespass  vi  et 
armii  ijbifnst  two  defendants  for  breaking  the 
plaintiff's  close  and  beating  his  slaves.  Jmwn 
and  Boi8$eau  r.  May,^  9SS 


t .  On  a  settlement  of  accounts  In  a  Court  of  Equi-  1. 
ty,  a  decree  will  be  reodbred  against  a  plaintiff 
tor  a  balance  of  account  appearing  due  to  a 
defendaIl^    Flixgerald^  B^rt   of  Jonet,  v. 
Jaww,  ^.  '^ 

<a.   See  BvioEKCE,  No.  17,  W.    Chapmmt  v.  I. 
Chapman^  ^  398 

3.  See  ]NjUNCTio:f,  No.  1.  Toddy*  Bvwyer.  447 

4.  Hee  Escape,  No.  1.    Hooe  v.  Tehbtand  ffifc, 

501 

5.  It  oeemt,  that  a  pHaon-bounds  bond,  taken  pay- 

able to  the  plHintlff,  is  good  at  common  Uw, 
uid  an  action  may  be  msintaiived  iipou  It,     ib. 


PLEDGE. 

See  Landloeo.Ko.  |,  S.  Smith*  v.  Jmbler^ 
'  596> 

POUCY  OnNSUBANCE. 

How  a  poHqr  of  insurance,  "  at  and  Irora  A'ar- 
folk  to  Curracoa^  with  liberty  of  going  to  nay 
other  island  in  the  We9t  Jndiee,  or  anv  one 
port  on  the  Spanith  Me^fh  »»<)  ^  ^  fi^*>*>^ 
thence  back  to  JHckmemT  ia  to  be  eonatnied. 
-See  Marine  Insurance,  No.  X^iLJiargae 
hiturance  Company  qf  Alexandria  y,  Strao^ 

it9 
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J^  Ae  lAvrvAV  Assorakc*  Sogibtt,  No.  1, 

POSSESSION. 

4..  A  person  oat  of  postessioii  onnnot  eonvcj  hy 
barfiiiiand  aaU  mieh  a  titie  at  will  enable 
tbe  bar^inoe  te  reeo¥*r  in  ^l^U]|ent  Ci/ay 
T.  ffAtie,  16« 

&  A  defendant  in  ^|cetsieiit  a  protected  by  80 
years'  poeseuion  before  the  action  brought; 
but  the  5  years  and  174  da^  eseladed  hjf  the 
aet  of  assembly,  are  not  to  be  counted  4n  bis 
favour.  Clay  v.  Jiantomct  544 

3.  See  Eject  MB  VT«  No.  7.  ih. 

4.  jfee  Fu&CNAsx»  Now  t.  Day  v.  Mwnhchf     460 

POWER. 

1.  An  authority  gften  by  bw  to  any  ofiieer,  where- 
by the  estates  or  interests  of  other  persons 
may  be  forfeited  or  lost,  must  he  strictly  pur- 
sued in  every  instance.  Timvey  v.  hopkini,  419 

PRACTICE. 

I,  It  is  necessary,  after  a  judgment  sgfuost  an 
executdr  or  administrator,  as  stt£i\,  to  esta« 
blish  a  devcutavUf  by  means  of  a  second  suit, 
before  an  action  can  be  maintained  ou  the  ad- 
ministration bond.  Gordon* t  Adv^m  v.  The 
Juaticen  ^  Frederick^  I 

9.  Although,  upon  a  demurrer  to  evidence,  the  tes- 
timony adduced  on  both  sid^  ought  regularly 
to  be  s^ted,  yet,  if  it  be  parol  and  ooulradic- 
tory,  the  |Mirt}r  tendering  the  demurrer  can- 
not, after  eUiibiting  bis  testimony,  compel 
the  other  party  to  join  in  demurrer.  HvanrUon 
V.  BrQck^  9a 

d«  An  award,  made  pendente  lite,  cannot  be  given 
in  evidence  upon  the  plea  of  non  Q99wnp€it,  ib. 

4.  The  plea  of  "  arbitrament  and  award,*^  (in  so 

many  words,)  is  a  mere  oullity ;  and  i«o  evi- 
dcnee  should  be  received  to  support  it,  notwith- 
standing tlie  plaintiff  implied  generally*        t^. 

5.  In  an  action  of  covenant  on  a  bond  with  a  collate- 

ral condition,  if  there  be  no  stipulatifm^  by 
articles,  or  in  the  condition  itself,  that  it  shall 
be  performed,  the  breach  assigned  should  be 
the  failing  to  pay  the  penalty:  but  where  such 
tdpolation  is  either  expressed  or  implied,  the 
filling  to  ]>erform  the  condition  may  be  assign- 
ed as  the  breach,     ff'ard  v.  Johnston^  45 

6.  Where    two  defendants  have   appeared    aikd 

pleaded  an  entiy  in  the  record  that  "  the  par- 
ties came,  he,^  and  the  defendant  L.  acknow- 
ledged the  plaintift''s  action,  and  therefore 
i'udgment  a^unst  the  said  defendants,**  most 
tis  understo<^  as  a  judgment  against  both  on  the 
confession  of  one,  and  therefore  erroneous.  t6, 

7.  In  reversing  tlie  judgment  for  that  error,  the 

Court  ought  to  dii*ect  the  proper  judgment  to 
be  entered  against  the  defendant  who  confess- 
ed, as  well  as  further  proceedings  against  the 
other,  ib, 

8»  In  such  case,  the  plaintiff  having,  after  the 
jud|i:raent,  moved  for  permission  to  proceed 
against  the  secoriiy ;  and  it  appearing,  by  a 


biH  of  exeeptioM  on  this  motion,  that  the 
judgment  had  been  confessed  by  virtue  of  an 
agreement  (to  which  t^  security  was  not  a 
fSliny)  that  a  stay  of  execution  should  be  allow- 
ed the  principal  i  the  Court,  in  reversing  the 
judgment,  ought  to  have  {j^eii  the  security 
leave  to  plead  pui*  darriin  continvnnce;  alt 
tlie  proceedings  havlnff  been  brought  up  by  a 
Vft\tf3i  9ttber9edea9.    tVard  r.  JohmUn^       4S 

9.  Several  judgments  an'd  orders,  rclathvg  to  each 

ether,  may  be  brought  up  by  one  writ  of  *w- 
per9effea9t  provided  the  whole  1j(  sufficiently 
described,  as  intended  to  be  comprehended 
therein,  ib, 

10.  A  judgment  at  i^les  in  the  clerk's  office  of  a 
^onnty'  Court  ought  to  be  entered  as  of  the 
4aMday-of  the  soececkling^arteHy  term:  but, 
^  i$'H '  be  entered  m  at  rOMt  onhr,  it  is  merely  a 

aler ical  misprisLon,  and  therefore  amendable.^ 
JM^g^s  Ea-^r-  v.  DumC^  -RrV, .  56 

11.  In  such  case,  if  the  judgment  be  declared 
>ip«m  as  of  a  quartet-hr  term,  and  the  transcript 
produoad  be  of  a  jui%«ient  at  rules,  (whicb 
otfght  to  have  been  enteretl  as  of  such  qoar« 
terty  tierm,)  the  variance  is  immaterial,      ib. 

19L  See  Ouc^vMRY,  No.  2.  Chic/tester^s  Et'x 
V.  VaHUAdm'r,  98 

19.  On  ah  appeal  from  an  interlocutory  decree,  if 
proper  partis  to  tUe  suit  appear  to  be  wanting 
the  Court  of.  Appeals  will  not  leave  it  to  the 
Chancellor,  but  will  itself  direct  such  parties 
to  be  made.  Jlooper  and  IVife  v.  Roy  iter  and 
ff'ife,    ^  119 

14.  In  a  suit  for  contribution  against  legatees  or 
distributees,  the  executor  or  administrator 
when  to  be  made  a  party ;  and  when  not,     ib. 

1S»  On  a  settlement  of  accounu  in  a  Court  of  Equi- 
ty, a*  decree  will  be  rendered,  against  a  plain- 
tiff, for  a  balance  of  account  ai>pearing  due 
to  a  defendant.  Fitxy;eraldf  Ejrr  of  Jones, 
▼.  Jone9,  150 

1&  In  ejectment,  if  tlie  term  laid  in  the  declara- 
tion expire  before  the  decision  of  the  cause, 
the  practice  isr  to  grant  leave  to  amend  the 
declai'atioii  by  enlarging  the  term.  Hunter  v. 
Fair/iix*8  Devutee,  218 

17*  UiK)u  an  appeal  from  a  decree  in  Chancery,  aa 
error  to  the  injdry  of  the  appellee  ought  to 
be  corrected,  although  he  did  not  appeal. 
Dtty  r.  Murdoch,  *  460 

18.  General  Kulb  of  the  Court  of  Appeals  re- 
lative to  correction  of  errors  operating  to  the 
injury  of  the  appellee  or  defendant  in  error, 

ib.  iti  note. 

19.  .Siftf  f  ?» J  u  N  C  T 1  »|^  No  2.  Humphrey' 9  AdnCr 
V.  M*  Clenachan*9  Mm'r  and  Heire,  5(M3 

SO.  la  a  Coupt  of  Equity,  a  plaintiff  may  be  de« 
creed  to  execute  a  release,  and  to  procure  a 
thii'd  person  (under  whom  he  claims)  to  join 
him  tnereir);  without  making  such  person  a 
party  to  the  suit.    JIfoon  V.  CawpbeU^        604 

'   '  PREMIUM. 

1.  WHfit  is  suoh  a  deviation,  from  the  voyage,  as 
wnl  prevent  \\\e  |>ei*90n  insnred  from  beinj; 
entitles!  to  a  i^tturn  of  premium,  on  a  marine 
inHurance,  ''at  and  from  Norfolk  to  Curracoa,- 
with  liberty  ot  going  to  any  other  isbmd  in  the 
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rnnex  to  the  phincipal  kiattbrs. 


Wett  Indietf  or  any  one  port  on  the  Spaniih 
JUaittt  aiiA  at  and  from  thence  baek  to  Rich* 
mond.'*  Mitrhie  Jtuwaucc  Compaay  ofAUas 
Midria  ▼•  Stras,  408 

Qtttere,  whether  the  purchaser  of  property,  for 
wliieh  a  dedaration,  in  the  mutual  aMurnnee 
society  aj^ainst  fire  on  buildiugt,  has  been  | 
made  by  the  vendor,  be  liable  for  the  pre- 
miaro ;  no  poliey  of  insurance  hawingf  been  iatu- 
cd,  and  no  notice  of  such  declaration  g;ixen, 


Set  PRTSOX  RUJUBS. 

PRISON  RULES. 


1.  A  debtor  within  the  prison  roles  is  slitl  n  I 
prisoner  in  the  eye  of  the  lav  i  and,  as  m 
ibonid  be  transfiprrcd  by  tbeahertfTio  bis  i 
ccKor  m  c^ce.  Merediih^sAtMxr*  ihtmdl,  7€ 
unUl  aaer  payment  of  the  purehase-m^oey  i  <^  ^  bond  for  kecpinc  the  pnmi  vidtsa  aba«ld  fcc 
And,  if  lie  be  liable,  is  the  proper  remedy  ^\^ck  to  Uie  sheriff  ^c.  the  tame  beiag  mmI  Iiw 
tigainst  him  by  motion  in  a  summary  way,  or  succcMora  in  office;  not. his  ''esMUiorv  *^- 
by  action  at  common  law  \     Creeit{tow  v,  Mur-         miniatrators  or  assigns,"  i6. 

ton,  ,  xc   ••  ^^^  ^  R^t  s*c^  *x»"**»  though  taken  to  tJiejbeisff;  ss 

0.  Qiuffe,  also,  fe  the  property  decUred^ftr  liable  gych,  and  19  bis  ^  executors,  admkiianmiw  or 

in  the  possession  of  the  pnrcliaaer  whg  bougl*         assigns,"  may  be  assigned  by  bktp  to  tlse  cccdH. 
and  paid  for  it  without  noUoe  of  such  decl^ra.  ^,  ^^^  ^  ^^^^  o^^  (^  maintained  afio«  rt,     ik. 

tioD,  i^-  4.   Qjidtre,  can  such  a  bond,  so  taken,  bea»d' 

to  the  creditor  by  the  sueceetfing  sheriff? 
PRESUMPTION.  5.  ~ 


ih. 


I.  In  wfiat  case  a  commission  to  take  depositions 
should  be  presumed  to  have  been  tlwcwed  to 
persons  agreed  onon  by  the  parties,  but  whose 
names  were  oraHted  by  the  clerk  in  entering 
the  order.  See  DBPOsr'TXONs,  No.  L  Mir. 
shall  t- FriMe, 

iQ.  Under  what  circumstanoiea  a  person  who  eon 
sented  to  postpone  the  takin^^  a  deposition  to 
another  time  and  place  may  be  presumed  to 
have  been  ibe  autlioriaed  agent  of  the  party. 
;S^  DsPOsiTiOMS,  No.  a 


PRESUMPTION  OF  FRAUD, 

See  Fbaud. 

PRESUMPTION  OF  INTEREST. 


The  creditor  of  An  insolvent  prisoner,  who  has 
the  liberty  of  6ie  rules^  is  bound  to  fjire  secw- 
rity  fur  the  prison  fees ;  but  the  sheriff*  canoot 
legally  discharge  him,  unless  he  be  actually  in- 
marmnif  and,  b^ng  so,  the  plahitiff,  having  iio>- 
tisa  thereof,  refuse  to  my  his  fees,  or  to  gire 
bond  for  the  payment  therae^  16. 

IA7  6^  If  the  prisoner  depart  fW>m  the  rales  by  aa 
illegal  disebarf^  tram  the  sherUT,  the  creditor^ 
hin^g  en  assi^ment  of  the  bond,  has  his  elec- 
tion tohriog  suit  upon  it,  or  to  we  the  theftS*, 

li-  7.  In  aa  action  on  such  btm^  the  plal»ti/r  h  cmljr 
reqtMMd  (a  shew  a  departure  frooi  fhe  rtileas 
the  hordanoC  proof  thca  devcil^pes  o«  the  de- 
fendant to  shew  thai  the  pmoaer  was  dla- 
diarged  Ijy  doe  aoarse  of  law,  £6. 

If,  in  a  suit  upeo  a  pfMPn  hwinds  beiid«  a  Omrt 
poasesasQg  aoaspetent  iurisdietioo  at^udge  the 
bond  void;  the  plaiatiff  ma^  sue  the  sheriff; 


withooi  appealing  from  the  jndgiaent,  tfcougk 
I.  See  WiTUBSs,  Na  3.    JWswi  t.  Campbell,  000  ^   j^^^l^^^^^  ^  .herifl^  thoegh  nS  a  party  to 

the  suit  on  the  bond,  isboend  by  the  judgtBenti 


PRINCIPAL  AND  SECURITY. 


1. 


Qi/.rrr,  whether  a  secui-ity  is  exoncratc<l  at  law, 
or  in  equity,  by  the  plainlifTs  accepting  a  con- 
fession of  judgment  from  the  princii>al»  and 
granting  liim  a  stay  of  execution  by  an  agree- 
ment to  which  the  security  was  not  a  l>arlT  ? 
IVardw  Johnston,  •„,*,%    ^ 

2.  See  SftCUiiiTiBs,  No.  6,  7.    JBulUu's  Ex'rav. 
mtistons,  26v^ 


tinless  he  can  prove  it  was  obtahied  by  eellii- 

ib. 


10. 


SKMI^ 


PRIJ^XIPAL  SUM  OF  MONEY. 


II. 


In  an  aetion  against  the  sherMT  for  an  eaean 
a  verdict  in  gefieral  teNHs,  for  the  plaioiiB  la 
not  sufficient  iXMWithorize  a  judgment;  notwith- 
standing the  charge  in  the  declaration,  be  that 
the  sheriff  took  a  defective  prison-bounds  bond, 
imd  thereupon  voluntarily  permittad  the  pn- 
MKter  to  escape;  and  issue  be  joined  on  the 
plea  of  not  guilty.  An  express  finding  by  the 
Jury  aoeordlng  to  the  act  of  179S  eoneertuac 
escapes,  is  absolntely  necessary,  if. 

It  teenu,  that  a  prison-bounds  bond,    taken 
payable  to  the  ptaSntiff,  is  good  at  common  law, 
....  '1     A  and  an  aetion  may  be  maintained  upon  It,     ti^. 

A  guardian  may  be  allowed  for  moneys  paid  ana         Qii«fr,  whether  it  be  not  also  good  under  the 

»3canced  for  the  clothes,  schoolmg  and  other  •^-  !^of  Assembly  ?  i*. 

nectssary  expenses  of  the  ward,  out  of  tlic  »*  •  ^ 

principal  of  such  ward's  esUte;  If  it  appear 

thatfnim  extraordinary  cii-cum stances,   such 

diNbursements  wei*e  unavoidable  without  cul- 
pable neglect  On  the  part  of  such  guardian; 

otherwise  such  allowance  ought  to  be   m  ide  1. 

out  of  the  profits  only.     Hooper  tnd  ffifj  v. 

Itoyster  and  IV{fi,  113 

5 


PROBATE. 

What  is  sufficient  evidence  for  the  pmhate  of  a 
nuncupative  will.  iS?e  Wii^ks,  No.3*  Mum' 
Y^JJunmafii  45t 


HTDfiX  TO  THE  PRINCIPAL  MATTERS. 
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PROHTS.  * 

4L  In  general  a  ward*&  expenses  ought  to  be  paid 
out  of  the  profits  only  of  his  estate;  but,  onder 
extraordinary  eircomstances,  a  gdardian 
nay  be  allowed  for  moneys  paid  and  advanc^ 
Ibr  the  elotheSf  sehooling  and  other  neeessary 
expenses  of  the  ward  out  of  the  principal  of 
Mieh  esute.  ihtper  and  l^fs  v.  Rwster  and 
Wij9,  '^  ^119 

^  TheproCtB  of  the  estate  of  an  infant  dying  intes- 
tate^  (ineMing  the  inevease  of  slaves,)  accru- 
ing to  eneh  infant  in  his  or  her  life-tirae,  but 
tiot  apnKed  to  his  or  her  use,  or  otherwise  law- 
roily  disposed  of,  ought  to  go  to  the  person, 
orpenons,  inheriting  such  esute  generally. 
BuUard  w.  TomUnmi,  &c,  it3 

a.  Interest  en  the  hire  of  sUiret  dSsallovred^  id. 
Md  WHitehom  v.  Hine9,  557 


PROMISE. 

t.MA,  promise  J3.  that,  if  iie  and  ^'«  danghter 
marry*  *'  be  will  endeavour  to  do  her  espial 
justice  with  the  rest  4»f  hia  daughters,  as  ihst  as 
It  is  iu  his  power  wkk  oan?enieoeep  and  the  S 
isarriage  be  afterwaods  had  with  his  consent; 
the  promise  is  snlfieiently  eertain  and  oUignto- 
ry.  Ckiche9i€t'9  Sa^^  ▼.  Vaaa!9  Mair^   .    98  « 

^  In  soeh  case,  A.  has  not  his  Ufe-time  to  per- 
form it  int  but,  in  a  rrdtonoMe  time  after  the 
inanriage,  (taking  into  consitleration  his  pro- 
perty nod  ether  eiroumstanees,)  is  beMend  to 
ina](e  an  advancement  to  l)i.and  witvy  equal 
to  the  largest  made  lo  his  other  daughters,  ib, 

3.  A  promise  in  the  Abo(ve*«entioned  terms  enures 
to  the  joint  benefit  of  tlie  hnsband  and  wile; 
nnd  is  not  to  be  satisfied  bj'  a  eonv^Fanee  of 
land*  to  the  tdfe.  The  hn8band,.(tawhom 
the  promise  was  made)  luishis  election  to  con-  ], 
sider  it  a  far»9mU  eontraet ;  ami,  if  lie  sur- 
vive the  wife,  may  sue  in  his  o«n  right  to  te- 
oover  damages  for  n  brench.  it. 

4*  The  aid  of  a  Court  of  Equity  ought  not  jlo  be 
afforded  to  set  up  a  marrbge  promise,  when 
the  effect  would  be  to  disinherit  ^against  tlie  . 
inteetion  of  the  pai^ties)  the  only  issue  of  the 
man^a^    Pdyne»  v.  Coies,  S7B 

5.  Maumfnt  for  use .  and  occupation  of  land,  br 
permission  of  tlie  plaintiff,  bes  on  an  imnlieil,  ^ 
as  well  as  express  promise*  Sutton  v.  Jnande' 
\»/fe,  407 

0.  A  promise,  by  an  oblMor,  afler  behig  informed 
of  the  assignment  of  bis  bond,  to  pay  the  fhll 
aroonnt  thereof  to  the  assignee,  is  a  strong 
eircurostance  to  prevent  the  assignee  Irom 
heing  afTeotcd  by  an  equity  of  which  he  had 
no  notice.    Matfiv.  GiU^s.idnCr,  938 


PURCHASE.       ' 

See  PORCHASBR. 

L  A  factor  and  ajgent  fbr  a  company  ai  Briiith 
mertbanu  having,  in  the  year  1771,  purcha- 
sed, on  their  behalf,  a  tract  oC  land  b  ^ginia^ 
for  a  sum  of  money  payable  on  demand,  -  and 
then  received  possession  thereof  for  their  use; 
and  a  eredit  fbr  the  money  having  been  enter- 
ed in  their  books;  the  equitable  title  to,  and 

•  possession  of,  such  land  was  thereby  eomplete- 
ly  vested  in  the  company  ;  and  under  the  aet 
of  .^fiy  session,  1779,  ^couceming  escheats 
and  fm^itures  from  Bf^HiK  subjects,"  the 

*-  samA  escheated  to  the  Commonwealth,  whicli^ 
on^neft  found,  became  entitled,  in  the  same 
^  inanuer  the  company  were  entitled  ;  but  sub- 
ject to  the  payment  of  so  much  only  of  the 
'  purchase-money)  remaining  due,  as  did  not 
exceed  the  net  amount  for  which  the  land 
-wavdNMdbythe^iehetllor,  reduced  to  present 
'dhrrenCftnoney,  sieoording  to  the  Sd  section 
ofihittaU;  the  said  JBriiish  eompaoy  being 
stiH'Hable  fbr  the  residue  of  the  said  purehase- 
nkmey.  -  Dcuf 't.  Murditch,  460 

5^  Vendor  and  Vskdeb,  No.  10,  II,  13» 
1*.  ■Hftrnphmi'^t  Mntv  y.  M*Ci€nachan'$ 
.Mri*f  offtf  Mdr«,  493.  500 

The  statute,  "to  prevent  frauds  and  perjuries," 
appKes  to  sn  agreement,  be'tween  a  purchaser 
of  land,  and  a  third  persrni,  that  such  third 
person  should  foe  admitted  as  a  partner  in  the 
purchase ;  the  proof  of  such  agreement  being 
only  parol  evidence  of  subsequent  desfcsratiooa 
and  acknowledgments  of  the  parties.  Hender^ 
sen  V.  Hudfotit  510 


PIIBCHASfi^KINET. 

See  LAinis,  No.  3^,  33,  34,  35.  Kunphfeft 
Adm*r  v.  MClenachaiCt  Adn^r  and  Hevre^ 
483, 


SOO 


PURCHASER. 


PROTEST. 

Under  what  circumstances,  a  protest  before  % 
notary  pubH^  by  tbe  master  of  a  vessel,  is  no 
evidence.  Marine  bmtrance  Company  of 
%iiex(mdria  v.  Straa,  408 


1. '  Notice  of  a  lien  or  encumbrance  on  property 
binds  the  purchaser,  if  receive<l  by  him  at  any 
time  before  the  execution  of  Uie  oonveyanoe. 
Blair  v.  Owfes.  38 

2.  A  purchaser  with  notice  of  an  annaal  encum- 
brance, having  prevented  the  iawful  claimant 
from  enjoying  the  benefit  thereof,  is  personal- 
ly Uable,  in  equity*  to  the  full  value,  ib. 

S.  In  such  case,  the  purchaser,  or  tlie  property,  may 
be  made  liable,  in  the  first  insunce,  at  tbe 
election  of  the  plaintiff,  s'^ 

i.  Jna  stti^  in  equity  by  the  claimant  of  an  eneum- 
brancea^inst  a  purchaser  having  notice,  afipn- 
son  who  joined  the  vendor  in  the  deed,  for  the 
purpose  of  relinquishing  a  collateral  dairo, 
need  not  be  a  part^-,  %k» 

5*  A  purchasing  agent  is  a  competent  witness  te 
prove  that  his  principal  had  notice  of  an  en» 
eumbrancej^  notwithstanding  such  agent  jcnned 
in  >a  deed  conveying  the  property  to  the  prin- 
cipal free  from  the  claim  of  any  person  what* 
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•oereri  for  the  rendor  fiirateTf  mmy  be.p>tu^  two  penom  (one  cSt  wltom  frmnffnlentl/  iada- 

ehMing^  ftgent  fbf  the  Temlee  far  hit  Appoiii^  eM  ttie  otber  to  join  therein*)  is  not  rcipon- 

meot;  and  the  vendee,  b3r  eontdtntior  him  his  tifale  in  e^iafty;  hot  the  lou  CMieht  to  Ml  oe 

agent,  makes  him    a  eemnetent  wttaeM  to  the  fraudvUent  vendor,     ffhimtm  amd  Wifi 

(irdve  the  notiee.  Blair  r»  Qw(e9^                M  r.  Uiitet  and  9iker%                                      557 

•.  A  inircbater  haTina  taken  a  bond  for  a  title  to  a  Bm  qiutre,  in  ease  the  eitafe  of  die  fnmddkeat 

ceKain  number  of  aeres  of  land,  bat  not  bind*  Tendor  be  not  aitffieient  to  make  good  tke  lem  ? 

ing  to  the  obHgors  to  eonvey  any  other  speeifio  ii, 
lands  to  make  good  a  deficient  j   his  only  re«  91.  lo  toch  esse,  the  ciroamstaiiee  tfauft  tlie  persoa 

medy  for  sneli  defioieney  is  a  proportional  defrauded  ifas  of  weak  understanding^  hot  not 

eompensation  in  roon^,  fteoordlng  to  the  priee  tM  idiot  or  lunaHc,  h  not  suflici«ntto^[eeC 

agreed  on  for  the  vrhole  tract,  with  kiwfal  in*  the  right  of  the  htna/de  porehaaer,             d. 
terest  from  the  time  the  same  was  payable.  98.  Qu£re  whether  a  purehater»  viti»oiiC  Bodee^ 

Chmn  ▼.  Neak,                                            6S  of  property  not  insured,  but  only  deeiared  lor 

7.  The  rale,  that  a  por^iaser  is  bound  by  notice  by  the  vendor  in  the  Mutual  Assurance  Seeie- 

at  any  time  before  he  receives  a  eQuveyanee,  ty  agaiost  fire  on  buildiogs,  be  liable  for  the 

does  not  apply  to  a  Hen  claimed  under  a  writ*  premium  ?    S&e  Mutual  Assdr  aitcb  So* 

ten  eontract  so  vagoe  and  ■odcfinite  as  not  to  ef  bty.  So.  t,  8.  Greenhov  v.  JSarimi^      JM 
designate  with  any  certab^  the  partieular 
land  in  question.    Ztfiess  v.  Mulinn$,       dOS 

S.  &eB<^uiTY,  Ko.  18.                                    iS,  j^ 

9.  Though  land  be  sold  in  gross,  for^so  much,  bo 
it  more  or  less;  yet,  if  it  be  evident  that  both 

parties  were  »i«tak|rara  a  mato^al  poijm  aa  HBAL  ESTATE.      . 
to  the  lines  by  which  the  vendor  held,  and 

there  was  no  expresa  agreement  00  the  part  «-^  i  a  «.*- 

of  the  purchaser  to  take  the  risfc  upon  himself;  iM.FDfc 

ID.  But  i^the  norehaser  dTnot  (by  ev'ictiOB  or  ISJLT^J^  ^^f.^  i^^lJ^^ 

othenrfse)  fcle  the  hmd  he  expeetwl  to  get;  !^^SLTSb^.?^^  ^LXZd^ 

K^f  iJ  SiTL  ^<K3^f  l£^^.^t«^     i   the  intention  of  the  tSSto..    JoAmm  and 

Z^r  '^^'^  ^"^^  •«!  .etual  coju  «•  ^J-f.  in^di^lS^of  wfJS^ 

sfe^^^iSSfT'Siiri^^is^is  sii.^^^^*^*^"^^ 

quantHyTCuppearfn.  also    better  acquainted  '^"^  of  property,                                        sA. 
with  the  land  than  Uie  vendor,  against  whom 

there  b  no  proof  of  fraud,)  is  not  entitled  to  RECORD, 
any  relief  in  equity,  Ibif  a  m  reUtiog  to  the 

risk  undertaken,                                      t^.  336  1.  In  a  suit  in  Chaneery,  the  bill  having  refistred 

12.  See  note  to  the  same  ease,  p.                     338  to  the  proceedings  m  another  suit,  **  as  now 

IS.  Where,  by  a  decree  in  Chaneery,  so  much  of  reroainnig  of  record  in  the  same  Covrt;**  and 

the  bin  as  elaims  one  of  two  separate  subject^  the  answer  having  admitted  that  such  a  auk 

in  controversy  is  dismissed,   and,   as  to  the  was  brought,  and  soeh  a  decree  as  stated  im 

other,  the  rights  of  the  parties  are  determin*  the  bill  eiistc<1 :  the  Court  of  Appeals  wiH 

ed,  but  an  account  is  directed  to  be  taken,  and  Award  a  writ  of  certiorari  for  a  trsnscHpt  of 

therefore  the    decree  is  not   final ;    quat^  the  record  referred  to,  and  receive  it  as  evk 

whether  anj  subseeuent  decree  could  afieot  dence,    so  far  as  admitted   by  the .  answer. 

the  rights  of  bona  ftde  pureliasers  of  property  Boo^  and  Wife  v.  Boyoter  and  ffifi,        119 

as  to*  which  (he  biH  was  dismissed  ?  Tmpieman  S.  On  an  appeal  in  a  miH  case,  the  partr  prevailing 

y.  Steptoe,                                                  330  ought  to  be  allowed,  ia  the  bill  of  costi,  the 

t4.  See  Equity,  No.  84.  Tantey  v.  B^kinOf  419  ranesgc  and  attendance  of  his  witnesses  aum- 

15.  <SW(*lNrAMT,  No.  9.                                      ih,  moned  to  the  Court  of  Error;  though  the 

16.  See  Mortgage,  Na  1.  Green  r.  Price,  449  Court  determined  on  viewing  the  record  only. 
}7,  iSee  PuacRASB,  No.  1.   Jiay  w   Murdoch^  JE/gbM  v.  Cro/fe,                                           9S8 

460  S.  A  reword  of  one  suit  cannot  be  read  as  evldeoce 

18.  See  VsNBOR   and  Vbndbb,  No.  10^    II,  in  another,  unless  both  the  parties^  or  those 

12,  13.  Hvmpkret^o  MnCr  r.  M*Cknachan*o  under  whom  they  claim,  were  parties  to  both 

MnCr  and  Beirs,                                493.  60O  /  suits ;  it  being  a  rule  that  a  document  cannot  It 

19.  See  PthACHXsB,  No.  3.  ttendereon  r.  Budooii,  tued  apinst  a  party  who  oould  not  avaS  bioi- 

510  self  of  It,  in  ease  it  made  in  his  favour.  Paymet 

120.  It  eeemst  that  a  6ona  Jide  purchsser,  without  v.  CoUo  and.otlterof                                     375 

notice  oif  fraud,  having  received  a  deed  from  4.  A  record  of  one  suit  ctonot  be  read  as  erideoct 
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^ 


|Q.aBOllMtr»  on  th«  flfround  that  the  detedant  4.  What  is  the  mearare  of  reltaf  in  eqnitr,  for  a 


and  one  ti  the  plaintifit  in  the  latter  sqit  vera 
parties  to  the  former,  and  that  the  same  point 
-vras  in  eontrorersj  in  both,  another  plainti^ 
and  the  person  under  whom  both  the  said 
plaintiffs  jointly  elalm,  not  having  been  partiea 
to  such  fibrmer  snit    Chapmatu  r.  Chapman, 


deficiency  in  land  told,  if  the  parclrtuer  do  not 
(by  eviction,  or  othcrwife)  lose  tlic  lund  ha  ^ 
expected  to  get,  but  make  an  entrv-  for  it  as 
vacant,  and  obtain  a  patent  See  PvrchA" 
asE,   No.    10.   Hull  V.  CiuvninghanCa  Ex*r, 


398  5.  In  what  ease  a  purchaser  is  entitled  to  no  relief 
In  sQch  ease,  the  eiroumstanee,  that  the  *'  wri-         for  a  losa«    See  Furch  aibr.  No.  11.  ib.  335 
tings  and  evidence**  in  the  former  suit  were  6.  See  note  to  the  same  case,  3.18 

read  at  the  hearing  of  the  latter,  wKhout  any  7»  The  aid  of  a  Court  of  Equity  ought  not  to  be 
exception  taken  at  the  time  appearing  on  the  afforded  to  set  up  a  marriage-promise,  when 
record,  is  no  proof  that  this  was  done  by  the  effect  woulcl  be  to  disinherit  ^aguinst  the 
consent  of  parties,  and  does  not  preeHide  the  intention  of  tJie  parties)  the  only  issue  of  Ute 
objection  from  being  taken  in  the  appellate         marriage.    Paynes  v.  Colei,  373 

Court;  the  defendant  in  hb  answer  having  8.   Qu<ri:tf,  whethera  Court  of  Equity  ought,  under 

objected  to  the  admission  of  the  verdict  and         ' "" '^      -"'  "^  "* '"-*' — 

other  proceedings  in    the   former  suit,   hot 
offered  to  agree  that  the  depositions  only  might 


be  read ;  to  which  ofller  no  assent  appeared  on 
the  part  of  the  plaintiff,  t^. 

RELATOR. 


any  circumstances,  to  assist,  to  the  prejudico 
or  a  pQtthumaiu  child,  the  clahn  of  devi- 
sees under  a  will  (made  before  the  Ist  ofJann* 
arif,  1787)  by  k  testator  who  had  no  child 
living,  and  was  ignorant  that  his  wife  was  in  a 
state  of  pi'egnancy  ?  i6, 

9.  See  EQ.U1TV,  No.  24.    Tancey  v.  ITopkine^  419 
to.  See  Infant,  No.  9.  ib. 


%.  A  writ  titntpersedeas,  to  a  judgment  obtained  *!•  <&e  Injunction,  No.  2.    Humphrey's  Mm  r 
In  the  name  of  the  govemoi-,  for  the  benefit  of  ,^    r.M^Cienackan'e  Aihn*r  and  Heirs,  493 

a  reUtor,  oog^t  to  be  served  on  such  reUtor,  »»•  VVhat  is  the  measure  of  relief  in  case  of  evic- 
and  not  on  the  govemer.  J^cmeU  v.  tVood^  555         ^^^  >dter  a  conveyance  made  with  warranty, 

w, 
RELEASE.  13,  And  in  case  of  a  deficiency  in  land  parehascd, 

JU  A  phdntii^  by  direothigthe  sheriff  topntoff,.    .  ..  •    r.i  t.      .^u.u  ,i        **•' 

the  sale  of  property  tal^n  in  execution;  to  a  **•'  l^JJ?^**  1"  ^^^^^'^  ^!°"^!  J*?  '7*^*^!^..?"^ 


day  after  the  return  day,  and  to  suffer  it  to 
remain  in  tho  possession  of  the  principal  de- 
fendant, or  his  securities,  releases  the  seeuri- 
ties  altogether  from  that,  or  any  subsequent 
execution ;  sueh  direction  being  given  without 
their  eonourrenee.  JhttUt^e  Hx^rs  v.  ffifi- 
stons,  269  , 


devisees  to  recover  a  tract  of  land,  in  which 
the  widow  is  entitled  to  Do  we  k,  the  Courts 
under  the  prayer  for  general  relief,  will  de- 
cree assignment  of  dower  to  the  widow, 
partition  of  tlie  land  among  the  devisees, 
and  i*ents  and  profits  against  the  defendants. 
jybte  to  p.  554 


2.  In  sucfi  case,  the  plamtiff  »8  adding  to  the  dii-ec-  ^^'  VSJ^**"  ^H  P™^**"  ^°'"  B^n^ral  relief,  the  pkin 

•  tiff  may  have  any  particular  relief,  not  luoou- 

aistent  wi(h  the  case  made  by  his  bill.    Same 
fiote,  555 


tion  the  words  **  hokUnr  the  property  sUl^et 
to  the  said  execution,*'^  cannot  prevent  the 
release  from  oaeratin^  ib. 

3.  See  E^^uiTY,  No.  24.  lancev  v.  Uopkint,    4iy 

4.  In  a  Court  of  Equity,  a  phuntdT  may  be  decreed 

to  execute  a  release,  and  to  procure  a  third 
person  (under  whom  he  claims)  to  join  him  I*  ^  ^^^^  ^^f'^  a  husband  and  wife,  without  her  pl*i« 
therein,  without  making  such  person  a  party  Vf  exaaaination  and  relinquishment,  i'  utterly 
to  the  suit,    Mmu  v.  Campbell,  6U4         ▼^<i  as  to  her.  Uarvey  and  tVifi  v.  Pecks,  518 


REUNQUISUMENT. 


RELIEP. 

1.  Where  a  plaintiff  sues  In  Chance^  for  a  convey.  1. 
ance  of  a  specific  tract  of  land,  and  also  for  a 
conveyance  of  other  lands  to  make  up  a  defi* 
cicnoy  of  quantity;  (relating  to  which  deficien- 
cy he  prays  a  discovery  0  but,  aeoordiog  to  the 
contract,  appears  entitled  to  compensation  in 
money,  ana  not  in  hmda;  the  Court,  after  do-  S. 
areeing  the  first  mentioned  conveyance,  (the 
dtficienoy  and  Che  turn  to  be  alloired  for  it, 
being  ascertained,}  will  go  on  to  decree  thie 
compensation,  without  tnmiog  over  the  party 
to^  Court  of  Law.    Cfdrm  v.  Heale,  63 

3,  ;Sse  Discovery,   No.  2.    Cfdchestet's  Ea^x 
y.  Vas^sAdnfr,  98 

3.  See  Purchaser,  Nd*  9.    EnU  r^  Cxaming- 
hati^e  Ea^r,  z^ 

Vol.  L  4  P 


RENTS. 

A  landlord  is  not  entitled  to  the  summaiy  reme- 
dy by  motion,  on  a  tliree  months^  replevia 
bond;  unless  it  appear  that  ^h  bond  was 
taken  by  a  sheriff,  or  otli^r  officer  legally 
authorized  to  make  distress,  and  sell  the 
distrained  effecu.  Smiths  v.  Jimbler,  596 

A  hmdlord,  in  ^rson,  or  by  a  private  agent* 
ma;r  levy  a  distress;  but  cannot  sell  the  dis« 
trained  effects,  which,  ih  such  case,  are  only 
to  be  held  as  a  pledge,  to  compel  the  tenant  to 
pay  the  rent,  t^ 


REPLEVIN-. 
iSfe  Rents. 
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UUttX  TO  Tm^  ntlKCJQ^AL  UKTTISM. 


REPUCATKIll. 


SATJiaFACTION. 


1.  The  pkmtiff**  re^jiog  genenUly  to  the  plea  of  ^  T>5  ^"K  ^n  e«ecuUon  «^e  l>odT  of  one  of  tiro 

«  aJCtouiRtnt  iMid  •w.Sl''  {in  to  ma^nj  wordt)  Jf*««^  obligor*  is  no  satisfaction  of  the  debt,  and 

does  not  auUiome  evidence  to  be  jeeetved  in  ^9^  ')^  *>;S»?  action  ag»ia*t  the  othcroUigpr. 

mpiKHt  of  aseh  plea,  which  i»  a  mere  mdUty.  -^wcZTt  .iMrs  r.  lorvlei,                         175 


BETUipi^ 


1. 


t,  A  eommittioQ  directed  to  fiv«  penons,  Cmj 
three  gof  vhom  te  act")  cannot  he  execated 
by  one  only:  and  a  return  hj -one,  that  three  . 
others  weve  prcMrtt  whtn  the  deposition  was  ''* 
taken,  it  not  sufficient  It  should  be  certified 
bj  three,  at  least*  who  vere  present.  tMar* 
9haU  ^  -FrMe,  '    047 

2.  Parol  efidenca  b  admissible  to  prove  that  a^ 

fa,  was  levied,  tbou|^  no  retani  was  made 
upon  it.    BttOa^  Ea^rtw.  Wituitm,        !260  1- 

3.  A  sheritr  mmf  be  permiued  by  order  of  Court, 

to  make  a  return  upon  aneseention^  or  to 
amend  it,  ascordhif  to  the  truth  of  the  case, 
at  any  time  after  jLhe  return  dayi  .    lA. 

4.  See  bXECVTiON,  No.  0,  10.  ib. 

REVENUE. 
See  ComritsiDlTBRV  of  Rbvbnue. 


,  REVIEW. 

See  Bill  iv  Cua7m;ery^  No. 

man  t.  Steplte, 

REVIVOR. 


Tetf^U- 
^39 


1.  An  appeal  from,  or  6up€r$ede^$  to,  an  order 
quashing  an  execution  against  two  defendants, 
need  not,  if  one  of  them  die,  be  revived  against 
his  representative,  but  should  be  proceeded 
on  as  to  the  other  only.  MuUit^t  Ex'r*  v. 
nifutonh  ^  269  ^ 

RULES  IN  CLERK'S  OFFICE. 

r.  Where  appearance  bail  is  required,  the  defend- 
ant cannot  appear  at  the  rules,  without  giving 
special  bail.    Jiradley  v»  fVelch,  234 

S 


SALE. 
iS^Vekbor  avd  Vbmdeb. 

^tire,  lender  what  eircumstances  can  a  Court  6. 
of  Equity  decree  a  sale,  of  laud  descended  or 
devised,  without  any   specific  lien,  or  charge 
cither  general  or  special,  by  conveyance  or 
win?    Mitmi^s  Duviwet  v.  Feter"*  Mm^rs, 

437 

See  Injuxct^on,  No.  2.    Humphretfs  Mm'r 
V.  mWCleiiacharCs  ^%Mr  und  Heirs,  493 


SCim  FACIAS. 

A  patei^  majr  be  declared  void,  for  defects  a^ 
parent  on  its  face,  without  the  necesaitT  of 
resorting  to  a  tcire  fiiciuM  to  repeal  it.  Mex- 
ander  v.  Greenup,  ^  iS4 

Qii^rre,  whether,  and  from  what  Cmir|L  a  tare 
Jkcia$  to  repeal  a  patent  can  issue  in  nrgima? 

a. 

SCROLL. 

A  scroll  annexed  to  a  signature  is  not  sofficieDt 
to  make  a  sealed  instrument,  unless  it  appesLr, 
from  som^  expHrcssion  in  the  body  of  (he  xxk- 
struroent,  that  it  was  intended  ai  such.  Aut' 
Hres  AdtiCx  v.  Wlntlock^s  £xVt,  *S7 

JSEAL. 

SmiScboll* 

SECURITIES. 

An  action  cannot  be  maintained  against  the  ar^ 
curitiet  of  an  executor  or  administntor  uatil  a 
devoftitvit  hM  been  estahhBhed  by  means  oTsl 
second  suit,  after  a  judgment  agiainst  the  execu- 
tor or  administrator  as  such.  Gardoas** 
Atbn*rt  v.  T/ie  JusUcct  of  Frederick^  1 

.  A  oo-obligor»  in  a  joint  a&d  several  bond,  may 
(Uiough  described  as  a  security)  be  considered 
us  stipulating  for  the  performance  of  the  ooo- 
ditiou;  the  words  being  **if  the  above  bouod 
L.,  and  W*  his  security,  shall,  kc  then  Uiia 
obligation  to  be  void,"  mc.    tfard  r.  Jokngtmt^ 

45 

.  After  a  confession  of  judgment  by  the  principal, 
further  |>roceedings  may  be  had  against  the 
security,  •&. 

.  In  such  case,  if  the  judgment  was  confessed,  hy 
virtue  of  an  agreement  (to  which  the  seeuri^ 
was  not  a  party)  that  a  stay  of  execution  should 
be  allowcu  the  principaL  the  security  ought  to 
be  permitted  to  plead  that  circumstance  pttu 
darrein  continuance^  ib, 

'•  Q$ttgre,  whether  a  sccm-ity  is  exonerated  at  law, 
or  in  equity,  by  ibe  plointifi^s  accepting  a  con- 
fession of  jadgment  from  the  priocipal,  and 
granting  him  a  stay  of  execution  by  an  agree- 
ment to  which  the  security  was  not  a  parlj  I 

A. 
A  plaintiff,  by  directing  the  slterifTto  pet  oS*  the 
sale  of  property  takcm  in  execution,  to  a  day 
after  the  return  day,  and  to  sufier  it  to  remaiA 
in  the  possession  of  the  principal  defendant,  or 
his  securities,  releases  the  securities  altogether 

rit  hat  or  any  subsequent  cxecutiov;  soeh 
clbn  being  given  without  their  eooear- 
renc«     MuHiu's  iBx'r*  v.  ff^n^Pim^  ^69 
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7.  In  tvch  ette»  tbe  pliinUflTfe  adding  to  the  dtree- 

tJon  the  words,  **  holding  the  |>ro|>erty  sul^et t 
to  the  Mid  execution,**  cannot  pretent  the  re- 
lease from  operating.  Jiulhtt'i  Ea^ra  t. 
B'instont,  269 

8.  At 'the  foot  of  a  bond,  with  a  penalty  and  .con- 

dition in  the  usual  form,  signed  and  sealed  by 
I.  S  a  writing  is  signed  and  sealed  by  T.  A.  in 
tbe  following  ^rords:  **I«  T.  A.  join  in  the 
above  obligation  with  I.  S.,  and  am  his  seeori- 
ty  for  the  above  sure  of  ,**  (racntioningthe 
flum  specified  in  the  condition,)  this,  it  seetnt,  is 
a  joint  obligation;  and  judgment  may  be  ren- 
dered against  T.  A.  for  the  penalty,  to  be  dis- 
charged bv  the  sum  in  the  eonditioii,  with  in- 
terest.   AtweWt  Mm*r$  Y.  ToioieM,  175 

9*  An  assignment  of  such  an  instrument,  br  the 
words,  "  I  assign  Ihe  within  obligHtiou,"  is  a 
good  assignment  of  the  claim  upon  T.  A.  as 
well  as  CS.  i*. 

1(X  The  taking  in  execution  the  body  of  one  of  twp 
,ioint  obligors  is  no  satisfaction  of  the  debt,  and 
does  not  bar  an  action  against  the  oiher  obligor. 

I 
SEISIN. 

1.  A  patent  for  land  ipM  facto  eonferi  yeism.   Clay 


V.  WhUe, 


162 


%  Such  seisin  may  be  transferred  and  continued 
by  deed  of  bargain  aod  sale,  or  by  devise;  but 
^ay  be  inten>upted  by  actual  entry  and  ad- 
Terse  possession,  ib, 

SET-OFF. 

1.  A  debtor  ought  not  to  be  allowed  a  set-off  (even 
in  equi^^  lor  unliquidated  and  disputed  claims 
against  bis  creditor,  purchase<l  by  him  after 
suit  bronglitbr  the  creditor  against  him.  Dati' 
gerfield  ▼.  Rwftea^  MnCr  of  Baylor^  5iJ9 


SHERIFF.  «• 

1.  The  shcrifFought  to  transfer  the  debtors  within 

the  prison  i*ules  to  his  successor  in  office. 
Meredith**  ^dm*x  v.  DieoaX^  76 

2.  A  bond  for  keepin;^  the  prison  rules  should  be 

taken  to  the  shcrift  for  the  time  being,  and  his  ^• 
successors  in  office,  not  to  his  "  executors,  ad-  *• 
roihistrators  or  assigns,"  ib, 

3.  But  such  bond.tlioogh  taken  to  the  shcrif)^  as 

such,  and  to  "  his  executors,  administrators  or 
assigns,  may  be  assigned  by  him  to  tlie  credit- 
or \  and  a  suit  may  be  maintained  upon  it,    ib, 

4.  Ott^rCf  can  such  a  bond,  so  taken,  be  assigned 

to  the  creditor  by  the  succeeding  sheriff?      ib, 

5.  The  sheriff  cannot  legally  discharge  a  prisoner 

fi'om  the  rules  unless  he  be  actually  insolvent, 
and,  being  so,  the  plnintiff,  ha?io^  notice 
thereof,  refuse  to  pay  his  fees,  or  to  give  bond 
for  the  payment  theivof,  ib,  5 

6.  If  the  prisoner  depart  from  the  rules  by  an  illepil 

discharge  from  the  sheriff,  the  creditor,  having 
an  assignmcpt  of  the  bond,  has  his  election  to 
bring  suit  upon  it,  or  to  sue  the  sheriff,        ib, 

7.  In  what  mauuer  a  sheriff  may  levy  Mi  fieri  fncioi. 


See  ExECimoN,  Ko.  5, 6.    BulHtfM  Ex*rs 
T.  fVimtontt  ^^ 

8.  lo  what  ease  the  therUT  is  Tetponstble  to  the 
plaintiff  if  the  properly  be  oot  prod«eed  on 
the  day  of  sale,  ib. 

9.  Parol  evidence  is  admissible  to  prore  that  a  fi- 
fa.  was  levied,  though  no  returu  was  made  up- 
on it,  lb. 

10.  A  sheriff  may  be  permitttd,  by  order  of  Court, 
t«  make  a  retnm  upon  aH  execution,  or  to 
AHMnd  ytf  toeordinfi;  to  the  trath  of  the  case, 
at  oMj  time  after  the  retam  day,  ib. 

11.  '&!»  ExscvTiON,  Na9»IO.  ib. 
\^  See  l^uiTT,  No.  34^    Taaeey  t.  Hopkins, 

419 

»9w  A^InrANT,  No.1k  ib' 

14.  If,  in  a  suit  upon  a  priaon-bonndi  bond*  a  Court, 

possettiag  ooaapetent  jurisdiction,  adjudge  the 

Mnd  voidt   the  pbtinaff  maj  sue  the  sherifl 

without  appealing  fnm  the  judgment,  though 

'epfoncmis.    ifoae  v.  'i^ebbe  and  Wife,         5<U 

II.  In  such  case  tlie  sheriff,  though  not  a  party  to 

the   suit   on  the  bondy  ia  bound  by  the  judg^ 

roent,  unksa  he  caa  paore  it  wjis  obtained  bv 

collusion,  i^. 

16.  See  Escape,  No.  1.  ib. 

17.  See  RitNTS,  No-  I,  S.    Smitht  v.^m6fer,  596 

SIGKATURE, 

See  ScBOi.1^ 


SLAVES. 

An  executor  or  administrator,  hiring  slavcj 
belonging  to  tlic  estate  of  his  testator  or  intes 
tate,  ought  not  to  be  chat^d  with  interest  ou 
such  hire  from  the  day  it  became  due ;  (nr 
pif)of  appearing  that  it  was  then  collected,  oi 
lii&l  interest  fi-om  that  day  was  received  npoii 
it;)  but  a  reasonable  time  to  collect  and  ap- 
ply  the  money  should  be  allowed  before  th<; 
conimencemeutof  interest,  DiUitirds.  7\>ni 
Unsotif  &c.  1S:J 

In  such  case,  no  interest  ought  to  be  charged 
whei*e  the  i  ight  to  tbe  slaves  was  in  dispute, 
and  it  was  donbiBd  to  whom  the  money,  \rhcn 
collectcd|  should  be  paid,  no  proof  appearing 
that  the  executor  or  administrator  receive^l 
any  interest,  or  made  any  profit,    .  iO. 

See  Infant,  No.  ^.  ib. 

On  a  joint  plea  of  "  not  tfitilti/^**  in  trespass  vt 
et  armii  against  two  defendants,  for  bi-eakiii|j 
the  plaintifPs  close,  and  beating  his  slaves,  the 
defendants  ouglit  not  to  be  permitted  to  giv» 
in  evidence,  by  #ay  of  mitigation  of  damages, 
a  license  from  the  plaintiff  to  oac  of  them,  to 
visit  his  nogii)  quarters,  find' chastise  any  of  Win 
slaves  who  ini^it  be  found  acting  improperly  ; 
the  brttcry  being  €Omraitte«l  by  the  other  <lc- 
fendant ;  and  no  proof  appearing  that  the  slaves 
who  were  beaten  had  acted  improperly.  Brown 
and  Boisteau  r.  Mau,  ,  '28  H 

Viterest  on  the  hire  ol  siaves  disaUowcd*  If/dtf- 
homv.  Billet,  ^.u 

• 

SPECIALTY. 

See  Scroll. 
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SPECIFIC  PBBFCmiANCE. 

V  Where  a  pUintHTiifet  in  Chtneery  for  a  eoiiTejr* 
aBoe  of  m  tjieoifie  tract  of  land,  and  aim  fbr  a 
eonveyance  of  other  hindf  to  make  op  a  defi- 
ti^ntf  of  quantity ;  (rdatuijt  to  nrhfoh  defi- 
eiencj  he  prayi  a  diaeoveryt)  but,  aeeording 
-  to  the  contract,  appears  entitled  to  eompenea* 
tion  in  raon^,  and  nut  io  lands;  the  iJourt, 
after  deoveedig  -the  first  raetttion«d  eftitvej* 
anee,^(the  deficiency*  and  the  sum  to  be  allow-  |^ 
ed  for  it  being  ascertained,)  wiH  go  on  to  de-  3' 
creethe  eompenaation,  without  turnioroYtr 
the  party  to  a  Court  of  Law.    Ckinn  v.  Mealed 

63 

0.  It  teems  that  a  contract,  under  seal,  between 
two  brothers,  by  which  one  of  them,  .for  a 
fuir  and  valuable  consideration, 'hereev  (that, 
when  he  sliaU  obtain  possession  of  a  tnet  of 
land  expected  to  'be  dorised  to  him  by  their 
father,  he  will  eontey  it  to  tlie  otber^  is  not 
contra  bono*  morest  and  may  support  an  tc-  3;- 
tion  of  covenaut  at  law,  or  be  enfovoed  specifi- 
eally  in  a  Court  of  Equity.  Zewis  r.  Modi' 
99n9^  S03 

5.  See  Injunction,  Ho.  2.    Bumphpofs AdnCr 
T.  M'Clenadum'^  Mnercm^  Ikit»y  4U5 

STIPULATIONS. 


!•  In  an  action  of  oovcviant  on  a  bond  with  collate- 
ral ooti^ition,  if  there  be  t\p  stipulatkm,  bf  ar- 
tioles,  or  in  the  condition  itself  that  k  shall 
T)e  performed,  ibe  breaoh  assigned  should  be 
the  failing  to  pay.  the  penalty :  but^  where 
such  stIjMtlatlon  ]s  either  expressed  or  tmpTied, 
the  failing  to  perform  the  condition  may  be 
asaigi>ed  tis  ihebreacb,     Wm^d  v.  JnhuMtony  45 

2.  A  ,co»obligot\  in  a  joint  and  several'  bond,  may 
(though  described  as  a  security)  be  ooRflidered 
as  stipulating  fbr  the  performance  of  the  ecin- 
ditioii ;  Ibe  woyds  being  "if  the  above  bound 
L-,  and  W.  Iiis  stccui-ity,  shall)  bie.,  then  this 
obligation  to  be  void,"  bio.  t6. 


damagei,  herfdet  thotfe  vhieii  fiopMif  «iM 
to  be  aaaemed,  bvt  find  dieu^  septtntdy^  ^A 
the  Coort  do  not  direct  saeh  erroneooa  dama- 
ges to  be  paid ;  it  should  be  regarded  «a  aar- 
plosage;  the  petition  for  the  writ  ef  od  qtud 
damnttm  haying  prayed  for  sneh  inqimy  oohr 
as  the  law  atithorhKa.    Ef^r.CraOe,   m 

SURVEY. 

'^feSif  TRiBa  A-im  StjftVBTs. 

What  degree  of  difigenoe  is  rehired  <ir  Ml  at- 
torney in  fact  undertaldfigto  have  a  tewSt  eC 
land  (with  the  sitnatkivi  ^  which  he  doea  not 
profess  himself  personally  aeqtiaintod)  aoxw 
▼eyed  k/v  a  mtrt  ttiereof;  and  ilpen  teirmM  ^  in 
case  fhe  land  eannot  be  founds  to  hase  a  pn^ 
portSoaal'part  of  the  damages  whSeh  maj  be 
reel,  by  ■*  '         


^^  his  emnAoyer  df  the  penoaof 
whom  he  bought,  and  a  propordooal  part  of 
hit  expenses  paM,    Bett$  r.  CVoOe,  ftSS 

Ibi  this  ease  the  attorney  hi  fiiet  b^g  tm^Ased 
opon  by  the  Coanty  Surveyor,  and,  hi  eooae- 
qoenee  of  saeh  imposition,  ha(vfi^  a  sorvejr 
made  of  land  not  purchased  by  his  employer, 
^msMdnotrespomfilifefor  his  miaUkei  siid 
not  thereby  barred  «f  his  elslms  ittder  the 
ooDtrael^   ^  Ift. 


TAUS. 


Several  judgments  and  ordei%,  rating  to  each 
other,  may  be  brooght  up  by  one  writ  of  tu- 
perstt/easf  providecT  the  whole  be  sufficiently 
described,  as  Intended  to  be  o6mprehendeil 
therein.     fVard  v.  J^htuimh  *      4S 

e.  See  AppkAl,  No.  4.    J9itlUtf9  Ex^t$  ▼.  Wins- 

5.  6^e  General  RvT^s,  in  note  top.  460 

4.  A  writ  of  superwedeat,  t»  a  judgment  obtahicd 

in  the  name  of  the  Governor,  for  the  benefit  ; 

of  a    rotator,  ought  to  be  served  on  such 

rebitor,  and  not  on  the  Governor.    Jewell  v. 

I         Ifood,  655 

fiURETlES^ 

See  SseiTRXTtEa. 
SUBPLtTSAGE. 

1.  If  A  Jury  in  a  mill  ease  erroneously  assess  other 


1.  Tlie  land  of  an  hifant  belnf^  by  mistdoe,  lated 
by  the  ComviMssloBer  of  ^e  rt«aiiiioaB  the  pro- 
petty  of  another  person,  and  sold  as  saeh  for 
taxes,  in  Dedemher^  1786;  bemg  bought  hy 
the  deputy  slieriflT  who  sold  it;  eonvcyed  to 
him  by  the  high  sheriflT  In  F^iruary^  1795 ; 
and  afterwards  sold  again  by  the  deputy  die- 
rtif;  the  right  of  the  infiuit  was  established 
against  the  last  purohaseri  (who  bought  with 
full  notice  of  all  the  oircnmstaneea;)  notwith- 
standing the  suit  was  not  brought  until  six 
iears  sSter  tlie  plaiotiflT  attamed  his  (nil  aae. 
'^ancey  v.  ffopkins,  ft^ 

TEKANT. 

a 

iSetf  Landlord  A.ifD  Tbkakt. 

TRANSFER  OF  PRISONERS. 

A  debtor  wHhin  the  priaoii  rales  ie  slHl  a  tisM 
prisoner  intbe  eye  of  the  lav :  <md,  as  saeh, 
should  be  tranderred  bf  the  sheriff  to  Ma  ene- 
oeisor  in  offoe.    MtreaUhU  Adnfx  ▼.  Jhrvtd^ 

7S 


TREATY. 

Qiiarff  whether,  hj  virtue  of  the  trea^  of 
1783,  persons  bonv  m  Great  Britain^  and  re* 
siding  there  on  tlie  4th  of  Jtdtft  1776^  couhL 
vithout  ever  Iherealter  )>etoaiiDg  cito^t  or 
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l%r9>!£MJdy  MP  «r  «^  one  of  tbe  Uni$($d  States 
cf^Smerica^  Uke  and  hold  lands  in  Virginia,  by 
deteent,  or  deviae,  accruing  between  that  day 
and  the  date  of  the  said  treaty  ?  Jhtnier  ▼. 
Fairfax' 9  Devitee^  2t8 

'     TRESPASS. 

4. 
1.  See  Attqaney  iv  Fact,  No.  1, 2^  3*    Bettt 

V.  Cna^,  238 

&  On  a  joint  i>lea  of  **  not  jKiu]t]r/'  in  trespaM  vi 
et  armu  igaiiitt  two  detendanta,  for  brealdtig  * 
tbe  pbiintin^a  o^oie,  and  beating  hit  davea,  the 
defendants  onght  not  to  be  permitted  to  gire 
in  evidence,  by  vay  of  mitigation  of  damages, 
s  Uaenae  from  the  plaintifT  to  one  of  them»  to 
▼i«t kia  negro  msarteca,  and  ohasljseany  of  his  1* 
alavea  who  mi|^t  be  found  acting  iropro|»erly  ; 
the  battfiry  bemg  committed  by  the  other  de- 
fondant  $  and  no  proof  appeariujif  that  the 
Blaves  who  were  beaten  bad  arted  unproperly. 
JBnemi  and  Boituxai  v,  Jl^y,  208  2. 

TRUST  AND  CONFIDENCE, 

1.  Breach  o^4s  ft  cirooniatance  from  whivii  .fraad 
ravi  be   presumed  in    *  Cpiwt   of  Equity.    ' 
WhUehvm  and  ^ife  v.  tSneM  ami  0he^  557 


V 


USE  AND  OCCUPATION. 

1.  Mfumpaift  for  use  and  oceopatioji  of  land  by 
pemission  of  ftbe  ptaintiff,  lies  on  an  implied, 
«a  well  as  express  promise.  SnU(m  t.  MaU' 
dsviUe,  407 


VARIANCE. 

1.  In  debt  on  a  bond,  if  the  defendant  cimrc  over^  5. 
and  then  plead  "  conditions  performed,'^  he 
cannot  take  advantage  of.ft  variance  between 
the  declaration  and  bond;  and,  though  the 
plaintiff  declare  against  one  of  several  obligors, 
without  stating  that  they  were  severally  bound, 
yet,  if  the  bond  appear  to  be  ioint  and  several. 
It  is  sufficient.   MeredUh*8  MnCx  v.  JDwval^ 

76  e. 

9.  If  a  judgment  of  a- County  Court  be  declared 
«pon  as  of  ft  qnai*terly  term,  and  the  transcript 
produced  bo  a  judgment  at  aules,  (which  ought 
to  have  been  entered  as  of  auch  quanterlv 
term,)  the  variance  is  immaterial.  XH^gers 
Ea?r  V.  DtmrCM  Ea^r^  58 

#.  A  writ  oijieri  facias  t^u^  an  administratrix,  7. 
**  to  be  levied,  as  to  certain  damages  and  costs, 
tf  the  goods  and  chattels  of  her  intestate,  and, 
as  to  other  damages  and  costs,  of  her  own  8. 
goods  and  chaUely*  was  returned  «  executed 
on  certftio  slaves  the  property  of  tfie  udminif- 


tratnx,  and  a  ftrthcomlog  bond  taken,"  &ij. 
The  bond  being  given  by  the  administratrix, 
€0  nomine,  but  expressing  that  the  Ji.  fa.  was 
ai^ainst  the  goods  and  ehattelsof  the  said  admi. 
nistratrix,  was  decided  to  be  variant  from  the 

/.  ya.  and  therefore  quashed.  GUucock^e 
^dnTxr,  DaUfssn^  60$ 

In  r^riewiBga  judg^nt  by  default  on  a  forth- 
foming  bond,4he  appellate  Court  wiU  coippare 
It  with  the  execution  on  which  it  was  taken, 

ib' 

'VENDOR  AND  VENDEE. 

iS^  PURCHASBA. 

In  a  stilt  in  equity,  by  the  claimant  of  ah  en-' 
eumbranoe,  a^nst  a  vendee  having  notice,  a 
perion  wh«  joined  the  vendor  in  the  deed,  for 
the  purpose  of  relinquishing  a  collateral  claim, 
need  not  be  a  jiarty.    ^hif*  v.  Owke,  38 

A  ipurchasinff  agent  is  a  competent  witness  to 
Ijtove  that  liis  principal  had  notice  of  an  en- 
^Mmbratice,  notwithstanding  such  agent  join- 
ed^ In  a  deed  conveying  t^e  property  to  the 
princtpaf  free  fhmi  the  claim  of  any  person 
whatsoever  t  for  the  vendor  hhfnseli'^  may  be 
purchasineagentforthe  vendee>y  his  appoint- 
ment ;  and  the  rendee,  by  constituting  him  his 
agent,  makes  him  a  competent  witness  to  prore 
the  notice,  ^. 

A  t>ond  beW  given  to  make  a  title  to  a  particu- 
Hir  tract  ofland,  **  to  contain  a  certaiu  number 
of  acres^*  but  not  binding  tbe  obligors  to  con- 
vey any  other  specific  lands  to  make  good  a 
dcflclency;  the  only  remedy  for  such  deficien- 
cy is  a  propoKional  aompenaation  in  money, 
according  to  the  price  agreed  on  for  the  whole 
tract,  with  lawful  interest  from  the  time  the 
same  wns  payable.     Gfdtui  v.  Beale^  63 

In  a  suit  in  Chancery  to  reoover  a  tract  of  land 
against  a  vendee,  oa  the  ground  that  tlie  ven- 
dor hail  previously  agreed  to  convey  the  same 
land,  in  a  certain  event,  to  the  pkuntiff,  H 
seems,  that  the  vendor,  or  his  legal  represen- 
Utives,  ought  to  be  parties*    Lewis  v.  Atadi- 

^9ons,  '  3oa 

lltough  hmd  be  sold  in  |;ross,  for  so  much,  be 
it  more  or  less;  yet,  if  K  be  evident  thnt  both 
parties  were  mistakeii  in  H  material  point,  as 
to  the  lines  by  which  tbe  vendor  held,  and 
there  was  no  express  agreemeut  on  the  part 
of  the  purcha^r  U>  tuke  the  risk  ujion  himself, 
a  Court  of  Equity  will  give  relief  for  a  defi- 
eicngr.    ttvU  v.  CwfudngkamCs  Ex\         330 

But,  if  the  purchaser  do  not  (by  eviction  or 
otherwise)  lose  the  land  he  expected  to  get ; 
but  make  an  entry  for  it  as  vacant,  and  oMain 
a  patent ;  tbe  proper  measure  of  relief  is  only 
the  amount  of  his  expenditures  in  procuring 
Jthe  natent,  with  a  reasonable  allowance  for 
trouble  therein,  and  actual  costs  of  suit,      ib, 

Quare,  whether,  in  this  .case,  an  action  at  biw 
could  have  been  maintained  upfin  the  titlQ     \ 
bond  ?  i^^ 

A  purchaser  who  hnys  a  tract  of  land  as  contain-  \ 
ing  so'tnau}!  acres,  more  Or  less,  and  agrees  to  ! 
take  upon  himself  tt;c  risk|  as  to  lines,  or  quanr     i 
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lUr,  (apveflria?;,  also,  Letter  Rcqnamtcd  with 
the  land  than  the  vendor,  against  whom  there 
\h  no  proof  of  fraud,)  is  no]t  enUtled  to  any 
relief  in  cquitv,  for  a  low  relating  to  the  risk 
uadertakcn.   'Jfidl  v.    Cunnw^hiims   Exr, 

3So 

0.  See  fwt4S  to  mmc  case,  p.  ^ff  I 

10.  If,  by  a  scaled  instrument,  a  vendor  «cciare 
<l»6t  he  Ii?a>  »oM  to  ihe  vendee  all  his  right  to 
rertain  land  warrants,  for  which  the  stirrev. 
..r'srceeipthas  been  taken;  that,  if  P«^«ta 
hnvc  issued  ia  his  name,  he  wdl   Iran^tcr  the 
same  bv  deed;   and,  if  not,  desires  that  they  . 
niay  isiuc  to  the  vendee;  agreeing  to  pay,  or 
deduct  fi-om  the  purchase-moocy,  all  expenses  ^ 
>ihich  have  accrued ;  he  is  bound  to  roako  a   . 
deduction  for  a  deficiency  «*f»»y"5,[^"i  * 
previous coutmat,  by  hit  agent,  to  alow  the 
Kcatorone  third  of  the  »«f^d ;  thcHigh  such 
contract  was  not  knq^vu  to  hiitt  ^«^^  J  ;^^^^^^; 
his  hargum  with  ^l**^  J"»^f '  V"  "^^ST^v     v 

nistralor  «f  tbc  purchaser  of  a  tract  ofland, 
MPainst     the    ailmiiiistrator    and     hciw    oi  ^ 
T^n^,    (in    whon^    the  legal  f^^J^'*' 
mains,)  chiifiHiig  conipeiisation  for  a  deficen- 

the  Co«rt.  on  iJlowiug  the  «>o^P«««V  "  t.^ 
the  crediti,  may  decree  that  tlje  ddfcndantt 
.hall  convey  their  Utie  to  certain  trwteeS  to  be 
by  them  conveyed  to  the  hel.-s  of  the  purcha- 
«lrf though  nit  parties  to  die  tuitj  if  the 
Snce^  the  pulxliase-mpney  be  paid  on  or 
^forel  certainVlay ;  und.  if  not,  with  power 
o  sett  as  much  of  the  landas  may  be  suffecient 
IJ^^y  saeh  baUncev  and  to.  convey  the  njsi- 
doe    if  «nY,  to  the  and  heirs,  »f-  g 

lo  In  cUo  of  ^iiction  after  a  eonyeyancc  made  ^• 
\vitn«rninty,  the  value  of  the  lost  land.  a.  at 
Sip  iTme  of  the  eviction,  gives  the  rule  by 
X\dXe  vendee  is  to  he  remunerat^ ;  but, 
Ihen  he  conli-act  is  executory,  a  Court  of 
KqnUv  will  adjnsi  it,  upon  principles  of  equity, 
aSordins  to  the  circumstances.    6fl»ac  Cfl^  ^• 

IS  1^1*  case  of  a  deficiency,  the  value  »t  the  time 
of Xvontract  gives  the  rule;  of  which  the 
puXslCnef  i.  the  standard,  where  it  does 
not  appear  that  the  actual  value  was  differ- 

U.  SS^'PuuciiAS*.  No.  3.  Umikrs<^iv.  I/udBo^ 

15.  iiec  ruucHAsE,.,  No.  SO.  SI.  ff^eAary.  1- 

10.  ^^DEEt),  Nti  10,  IJ.  JJarvey  a^ul  W.  v. 

,7.  .KUuD,   No.  4.    n-hiuham  t.   JIv^s, 

18    A  vendor  of  Und,  according  to  certain  lines, 

^.^rbe  nrcsnmcd  interested,  «nd  thei-efoi-e 

^comnete^ra  witness,  to  esUblish  those 

rnes  *«S  it  nppear  that  he  did  not  warrant 

iLTitre.    Moon\    CnmpMl.  Kxcai^or ^  ^ 


^tf  Verdict. 
VERDICT. 

U  ejectment,  if  the  io«7*"1  ,V^***^  ^^ 
diet  shewing  the  plaintiff  entiUed  to  a  eerura 
nnroberof  acres,  part  of  the  tract  w«^  fcr^ 
and  do  not  specify  the  boundincs  of  sack  ^vt 
with  so  ranch  precision  as  that  yMseaston 
thereof  may  with  certainty  he  drfivercd;  « 
venire  <ftf  ii^re  ought  to  be  awarded.     CUn/y^ 

^f»*^t  ...  ^ 

What  degree  of  unoertianty  and  inaooarmcy  «C 

laneuaae  b  sniRoleiit  to  set  aside  the  finding  oT 
ajunrfnamiUcaK.  ^*  ^- P?^.  5* 
On  a  petitioa  frr  l«ivo  to  add  to  the  hei^t  of » 
rail!  dam,  the  only  proper  saltfect  of  taqu^ 
is,  what  dama«s  witt.be  occaswncdj^  the 
prfmOMdaddi^.  Itis  error,  Uicr^>re,  to 
dii-eet  the  j«ry  to  anest  soch  other  damage^ 
aocniiag  frwa  the  dara  ah:eady  erected,  as 
were  not  oontemplaied  by  the  ongiiifi  joiT» 

Bat  am  error  in  this  reapeet  should  be'  «ll*5^ 
as  sarpluaage,  (the  peUtion  for  the  wnt  of  ad 
nmti  <ksnmum  having  prayed  only  for  «ch 
inquirv  as  the  Uw  authoriaes,)  if  the  jo^ 
assessed  anoh  erroneous  damj«es  separatelT, 
and  tlie  Court  did  not  dkect  the  aame  to  be 
paid,  but  only  tks  damages  properly  alaesaatf^ 

The  fiiidlog  el  a  "^l^^J^  ^f.^  ^ 
-probably  the  hiealth  ot certain  families  vho 
lUre  near  the  pond  wiU.be  annoved  bythc 
stagnation  of  the  water,"  Ml  conoluslve  agaM 
th^peUtioner.    -Woyt  v.  7><mer,  4W 

If,  upon  a  special  verdict  in  ejectment,  it  be 
Jin<«rtain  whether  the  defendant,  or  ^^om 
under  whom  he  claims,  had  20  years  pp^aef 
won,  exclusive  of  the  said  5  years  and  17*  A^a* 
a  wmrtf^iww  ought  to  be  awarded.  ^»SJj 

In  an  acOoJi  against  the  sheriff  for  «  «»«C^  * 
verdict,  in  general  terms,  for  tJie  plamti^  » 
not  sufficient  to  authorize  a  judpaoent.  An 
express  finding  by  the  Jury  ac«>rdnig  to  the 
act  of  1798,  concerning  escape,  wabsolutriy 
,icces««y.    U»cv.Tm»andmfe,         501 


yOUCBERS. 

&tfE^iDEi»c»,Na.U.  FiUgtrald.E:erg 
Jones,  Y*J^one9,  *** 

VOYAGE. 
See  Deviation* 

W 
WARRANTY. 

What  is  the  mcasore  of  relief  io  cate  of  evic- 
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jtifti    from  Uiul    porebued    with   vammtv. 

Bumphrey*9  Adin*r  ?.  J^ClenacharCs  Mn^r 

and  Jfeirgf  500 

52.  And.  in  «ase  of  a  deficiency,  2^. 

WILLS. 

1.  A  weaHh^r  testator  havinjl;  beqneaUied  peonnia- 
ry  legacies  to  three  of  his  daughters,  to  be 
paid  them,  '*  if  tlie  money  could  be  raised  by 
his  estate  by  the  time  that  either  of  them 
should  marry,  or  come  of  age  t"  (  without  saying 
any  thing  about  their  maintenance  or  eckioa- 
tion,)  it  was  held  d^at  they  were  entitled  (not- 
withstanding their  legacies)  to  maiutsnance 
and  education  out  of  tiie  ^estate ;  at  least  VliSe 
the  legacies  were  not  sufficiently  produoUve. 
Fitzgerald,  Ea^r  of  J<me»,  v.  JoitM,  150 

Jl.  Qit^tre,  whether  a  Court  of  Equity  ought,  un- 
der any  circumstances,  to  assist,  to thenrcjudice 
of  a  p08thnmoU9  child,  the  claim  ot  devisees 
under  a  will  (made  before  the  1st  of  JoHtuity, 
1787)  b^  a  testator  who  kad  no  aliild  living, 
and  was  ignorant  that  his  wife  W|M  io  a  state  of 
pregnancy  r    Paynes  t.  Colftf  373 

3,  A  man  on  his  death  bed,  at  his  own  house,  and 
in  his  proper  senses,  sent  for  a  seighbOQr  to 
make  his  will,  who  took  notes  thereof  in  his 
presence,  and  \n  that  «f  anotlier  witness  who 
was  present  all  the  time,  and  heard  the  sick 
man  request  the  first  witness  to  make  his  will, 
and  direct  each  note  to  be  taken.  A  third 
witness  was  not  present  when  the  first  began 
to  take  notes,  but  was  present  afterwards,  an<l 
beard  some  of  the  notes  dlotaled.  Two  of  the 
witnesses  swore  that  the  notes,  or  most  of  them, 
were  rea^  to  thp  deeedeot,  but  were  not  posi- 
tive that  tJie  whole  were;  nor  did  the  sick 
man  read  them  himself;  but  he  was  then  in 
his  proper  senses.  After  the  first  witness  had 
made  a  draught  of  a  will  from  the  notes,  the 
decedent  was  inoapable  of  reading^,  or  hearing 
it  read;  being  at  that  time  delirious.  The 
notes  taken  as  afbresaid  were  established  as 
a  good  nuncupative  will.    MoMon  v.  JMinman, 

•  456 

4.  In  construing  wills,  th^  eardinal  rule  is  to  col- 
lect the  intention  of  the  testator  from  the 
whole  will  Uken  together,  without  regard  to 
any  thing  technical,  or  any  particular  form  of 
words;  and,  if  such  intention  be  lawful,  (as 
not  creating  perpetuities,  or  the  like,  full  ef- 
fect ought  to  be  giv^  to  it  by  the  Courts. 
*Vyatt  v.  Sadler's  //eiS^  537 

3.  A  tesUtor  (who  died  in  the  year  1768)  express- 
ed himself,  in  the  introdmsto^  part  of  his 
will,  tlius;  "and  as  to  what  worldly  goods  it 
hath  pleased  God  to  give  nie,  i  leave  and  bc- 
c^uealh  as  folio welh.*^  In  the  next  chiuse  he 
"wills  and  desires  that  his  wife  should  enjoy 
all  his  land  during  her  life,  and  after  her  dc- 
eease  gives  and  bequeaths  to  his  two  sons,  all 
his  land,  to  be  equally  divid^  between  them ; 
ma  9tillt  likewise,  to  he  between  them,  to  dis- 


til for  their  own  nse,  and,  after,  to  his  t:\i\cst 
son.  A  fee-simple  estate  in  K:;  share  of  the 
land  passed  to  tlie  younger  »itjn.  tVuutt  v. 
Sadler'a  ffHrs,  557 

6.  A  fee-simple  estate,  in  lands,  mi^ht  pa^s  hy  a 
will  (even  heJEbrc  the  act  of  17*S5,  c.  6«.)  -a  ith- 
out  words  of  perpetuity,  or  any  words  equiva- 
lent ;  provided  it  appeared,  fi-om  the  whole 
will  taken  t<»gcthcr,  th^t  such  was  the  inten- 
tion of  the  testator.  Johiison  and  others  >. 
Jo/inson*8  fVidow  and  Heirs,  54<l 

.7*.  Where  an  illiterate  testator  uses  the  same  words 
in  disposing  of  his  real,  as  in  disposing  of  his 
personal  property,  and  in  the  s^mc  clause  of 
the  will,  it  IS  fair  to  infer  that  he  intended  to 
give  them  the  same  effect  as  to  both  kinds  of 
projicrty.  Of'  , 

WITNESS* 

1.  A  purchasing  "gent  is  a  competent  witness  to 
prove  that  Tiis  principal  had  notice  of  an  en- 
cumbrance, notwithstanding  such  agent  joined 
in  a  dc^ed  conveying  the  property  to  the  prin- 
cipal free  from  the  claim  of  aay  person  what- 
soever; fbr  the  vendor  biralielf  may  he  ijur- 
chasing  agent  for  the  Vendee,  by  his  appoink- 
meut,  and  llie  vendee,  by  eensiituting  him 
his  ngciit,  makes  hi^n  a  eomnetent  witness  to 
prove  the  notice.    Jtlair  v.  Qvfles,  3S 

2.  On  an  appeal  in  a  mill  case,  the  pact]^  prevailing 
pnglit  to  be  allowed,  in  the  btU  of  costs,  the 
mileage  and  attendance  of  his  witnesses  sum- 
moned to  die  Court  of  Error;  though  the 
Court  determined  on  viewing  the  record  only, 
.ind  tlicrefor-c  did  not  examine  the  witnesses. 
Eppesy.  CrallCy  258 

3.  A  vendor  of  land  according  to  certain  lines, 
must  be  presumed  interested,  and  therefore 
incompetent,  as  a  witness,  to  establish  th|>stf 
lines :  unless  Hat)pear  that  he  did  not  warratit 
the  title.    Moon  v.  CnmpbeU,  COO 

WITNESSKS. 

See  Evidence. 

1.  The  Jury,  and  not  the  Court,  arc  exclusivclv 
Judges  of  the  creilibility  of  witnesses.  Harri- 
son v.  Brock,  *^'i 

WRITS. 

1.  Several  judgments  and  orders,  relating  to  each 
other,  may  be  brought  up  by  one  writ  of  sit' 
persedeuss  providetl  the  whole  be  sufficiently 
described,  as  intended  to  be  comprehended 
therein.     iVardf*  Johnston^  45 

2.  See  Eruob,  and  note  to  p.  460 

3.  A  writ  of  supersedeas  te  a  judgment  obtained 
in  the  name  of  the  Governor  fnr  the  benefit 
of  a  relator,  ought  to  be  served  on  such  rebi- 
tor,  and  not  ou  Uic  Goveruor.  J^TevfcU  v. 
Wood,      ■  ^  S.'iS 
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